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In  the  District  Court  of  the  United  States  of 
America,  for  the  Northern  District  of  Cali- 
fornia, Second  Division. 

No.  233— IN  EQUITY. 

R.  CORDS,  Jr.,  Trustee  in  Bankruptcy  of  A.  E. 
BUCKMAN,   Bankrupt, 

Plaintiff, 

vs. 

A.  E.  BUCKMAN,  J.  J.  RAUER,  WM.  H.  CHAP- 
MAN, FILMORE  BUCKMAN,  JOHN 
DOE  MEADOWS,  and  SUNSET  CON- 
STRUCTION   COMPANY,   a   Corporation, 

Defendants. 

Bill  in  Equity. 

Plaintiff  complains  of  the  defendants  above  named 
and  for  cause  of  action  against  them  alleges ; 
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I. 

That  plaintiff  is  a  citizen  of  the  State  of  Cali- 
fornia and  a  resident  of  the  city  and  county  of 
San  Francisco,  in  said  State ;  that  defendants  A.  E. 
Buckman,  J.  J.  Rauer,  Wm.  H.  Chapman,  Filmore 
Buckman  and  John  Doe  Meadows  are  residents  of 
said  city  and  county  of  San  Francisco  and  citizens 
of  said  State  of  California;  that  defendant  Sunset 
Construction  Company  is  a  corporation  organized 
and  existing  under  the  laws  of  the  State  of  Califor- 
nia, and  has  its  principal  place  of  business  in  the 
city  and  county  of  San  Francisco,  aforesaid.  That 
the  true  name  of  the  defendant  herein  designated 
John  Doe  Meadows  is  unknown  to  plaintiff  who 
begs  leave  to  amend  by  the  insertion  of  such  true 
name  when  the  same  be  ascertained. 

II. 

That  heretofore  on  the  19th  day  of  February, 
1915,  defendant  A.  E.  Buckman  filed  in  the  Dis- 
trict Court  of  the  United  States  for  the  Northern 
District  of  California,  sitting  as  a  Court  of  Bank- 
ruptcy, his  voluntary  petition  in  bankruptcy,  and 
thereafter  on  said  day  was  duly  adjudged  a  bank- 
rupt by  said  Court,  and  the  matter  of  A.  E.  Buck- 
man,  banki-upt,  was  [1*]  by  said  Court,  referred 
to  Hon.  A.  B.  Kreft,  a  duly  appointed,  qualified 
and  acting  referee  in  bankruptcy  of  said  court,  for 
further  proceedings.  That  thereafter  on  the  9th 
day  of  March,  1915,  after  the  notice  required  by 
law  had  been  given  to  said  bankrupt  and  to  the 
creditors  of  said  bankrupt,  a  first  meeting  of  said 


*Page-number    appearing    at    foot  of  page  of  original  certified  Tran- 
script of  Eecord. 
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creditors  was  held  at  the  time  and  at  the  place 
specified  in  said  notice,  and  at  said  meeting  of 
said  creditors  this  plaintiff  R.  Cords,  Jr.,  was  duly 
and  regularly  elected  Trustee  in  Bankruptcy  of 
A.  E.  Buekman,  bankrupt,  and  thereafter  on  the 
17th  day  of  March,  1915,  said  trustee  filed  with 
said  referee  in  bankruptcy  a  good  and  sufficient 
bond  in  the  sum  of  $100.00  as  required  by  law  and 
the  order  of  said  referee.  That  on  said  day  said 
referee  made  his  order  approving  said  bond,  and 
said  R.  Cords,  Jr.,  became  and  ever  since  has  been 
the  duly  elected,  qualified  and  acting  Trustee  in 
Bankruptcy  of  A.  E.  Buekman,  bankrupt.  That 
by  reason  of  the  residence  and  citizenship  of  the 
parties  hereto,  and  the  fact  that  this  action  arises 
under  the  Bankruptcy  Statutes  of  the  United 
States  of  America,  this  Court  has  jurisdiction 
hereof. 

III. 
That  defendant  Sunset  Construction  Company 
was  organized  as  a  corporation  under  the  laws  of 
the  State  of  California,  on  the  12th  day  of  Decem- 
ber, 1911 ;  that  said  corporation  was  formed  and 
organized  by  defendant  A.  E.  Buekman  for  the 
purpose  of  carrying  on  a  general  contracting  and 
construction  business.  That  said  corporation  was 
formed  and  organized  as  a  cover  for  the  activities 
and  operations  of  said  A.  E.  Buekman,  and  for 
the  purpose  of  concealing  the  identity  of  said  A.  E. 
Buekman  under  the  form  and  legal  entit}^  and 
name  of  said  corporation.  That  said  A.  E.  Buck- 
man  immediatelv  became  the  owner  of  all  of  the 


4  J.  J.  Raiier  vs. 

outstanding,  subscribed  shares  [2]  of  the  capital 
stock  of  said  corporation,  with  the  exception  of 
two  shares  issued,  one  each,  to  defendant  Wm.  H. 
Chapman,  and  one  J.  Maury,  for  the  purpose  of 
Incorporation,  and  said  A.  E.  Buckman  ever  since 
has  owned  all  of  said  outstanding  subscribed  capi- 
tal stock,  and  ever  since  has  completely  owned, 
operated  and  managed  said  corporation  for  his  sole 
benefit.  That  the  organization  and  formation  of 
said  corporation  amounted  to  nothing  more,  and  has 
amounted  to  nothing  more,  than  the  placing  in  a 
corporate  form  of  the  capital  of  said  Buckman  and 
his  abilities  as  a  general  construction  contractor. 

IV. 

That  defendant  Wm.  H.  Chapman,  is  and  has 
been  since  the  formation  of  said  Sunset  Construc- 
tion Company  the  president  thereof,  and  defendant 
Filmore  Buckman,  is  and  has  been  since  the  forma- 
tion of  said  corporation  the  secretary  thereof. 

V. 

That  in  January,  1914,  defendant  A.  E.  Buck- 
man  delivered  and  transferred  to  defendant  J.  J. 
Rauer  all  of  the  capital  of  said  corporation,  the 
Sunset  Construction  Company,  owned  by  said  A.  E. 
Buckman ;  that  said  delivery  and  transfer  was  with- 
out consideration  and  was  made  by  said  A.  E. 
Buckman  in  contemplation  of  insolvency,  and  left 
said  Buckman  without  sufficient  funds  or  property 
to  meet  his  debts  and  obligations  then  due  and 
owing,  and  was  made  with  intent  to  hinder,  delay 
and  defraud  the  creditors  of  said  A.  E.  Buckman 
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and  said  creditors  were  thereby  hindered,  delayed 
and  defrauded. 

VI. 
That  at  some  time  subsequent  to  January,  1914, 
the  exact  date  of  which  is  unknown  to  plaintiff, 
said  defendant  J.  J.  Rauer  delivered  and  trans- 
ferred to  defendant  John  Doe  Meadows  the  shares 
of  said  capital  stock  delivered  and  transferred  to 
said  Rauer  by  said  A.  E.  Buckman,  as  hereinbe- 
fore alleged.  That  said  transfer  from  defendant 
A.  E.  Buclanan  to  [3]  defendant  Rauer,  and 
from  defendant  Rauer  to  defendant  Meadows  was 
made  as  the  result  of  a  conspiracy  and  agreement 
between  defendant  A.  E.  Buckman,  Rauer,  Chap- 
man, Filmore  Buckman,  and  Meadows  to  hinder, 
delay  and  defraud  the  creditors  of  defendant  A.  E. 
Buckman  and  to  withhold  from  them  the  shares  of 
the  capital  stock  of  said  Sunset  Construction  Com- 
pany owned  by  said  A.  E.  Buckman,  and  to  retain 
for  themselves  the  management,  operation,  benefits 
and  profits  of  said  corporation.  That  neither  said 
Rauer  nor  said  Meadows  paid  or  gave  any  con- 
sideration whatsoever  for  said  shares  but  accepted 
said  shares  with  intent  to  aid  and  abet  in  hinder- 
ing, delaying  and  defrauding  the  creditors  of  said 
A.  E.  Buckman,  and  with  full  knowledge  of  the 
intent  of  said  A.  E.  Buckman  to  hinder,  delay  and 
defraud  his  creditors.  That  said  Meadows  now 
holds  said  shares  upon  a  secret  trust  for  the  bene- 
fit of  said  defendants  A.  E.  Buckman,  J.  J.  Rauer, 
Wm.  H.  Chapman,  Filmore  Buckman,  and  himself. 
That  said  A.  E.  Buckman,  J.  J.  Rauer,  Wm.  H. 


6  J.  J.  Bauer  vs. 

Chapman,  Filmore  Buckman,  and  John  Doe  Mea- 
dows are  now,  and  ever  since  January,  1914,  have 
been  operating  and  carrying  on  said  corporation 
and  its  business  for  the  benefit  of  each  of  them  and 
receiving  the  profits  thereof. 

VII. 

That  the  estate  in  bankruptcy  of  A.  E.  Buck- 
man,  bankrupt,  is  insufficient  to  pay  or  satisfy  the 
claims  against  said  estate,  unless  said  shares  of 
the  capital  stock  of  the  Sunset  Construction  Com- 
pany and  the  assets  of  said  corporation  be  sub- 
jected to  the  payment  of  said  claims  and  considered 
as  part  of  said  estate  in  bankruptcy.  That  the 
verified  schedule  of  said  bankrupt  filed  with  his 
said  petition  in  bankruptcy  discloses  unsecured 
debts  and  obligations  amounting  to  a  sum  in  excess 
of  $150,000.00  to  meet  which  there  are  now  assets 
of  said  estate. 

WHEEEFORE,  plaintife  prays,     [4] 

1.  That  he  be  declared  to  be  the  owner,  as  trus- 
tee in  bankruptcy  of  A.  E.  Buckman,  of  said  shares 
of  the  capital  stock  of  the  Sunset  Construction 
Company. 

2.  That  it  be  decreed  that  the  attempted  trans- 
fer of  said  shares  from  said  A.  E.  Buckman  to 
defendant  J.  J.  Rauer,  and  from  said  Rauer  to 
said  defendant  John  Doe  Meadows  be  declared  null 
and  void  and  of  no  force  or  effect. 

3.  That  said  defendants  A.  E.  Buckman,  Rauer, 
Chapman,  Filmore  Buckman  and  John  Doe  Mea- 
dows be  directed  to  deliver  to  plaintiff  said  shares 
and  the  assets,  properties,  books,  contracts  of  said 
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Sunset    Construction   Company,   and   the   manage- 
ment and  control  thereof. 

4.  That  an  accounting  be  had  from  said  de- 
fendants of  the  assets  and  profits  of  said  corpora- 
tion since  the  month  of  January,  1914. 

5.  For  such  other  and  further  relief  as  may  be 
proper  and  equitable,  and  for  costs  herein. 

THOMAS  H.  LAINE  and 
LAURENCE    M.    PHILLIPS, 
GEORGE  J.  HATFIELD, 

Solicitors  for  Plaintiff. 

[Endorsed]:  Filed  Oct.  27,  1915.  W.  B.  Mat- 
ing, Clerk.  By  J.  A.  Schaertzer,  Deputy  Clerk. 
[5] 


(Title  of  Court  and  Cause.) 

Answer. 

Now  comes  the  defendant  in  the  above-entitled 
suit  and  for  answer  to  the  bill  of  plaintiff  therein 
admit,  allege  and  deny  as  follows: 

I. 

Defendants  deny  that  the  Sunset  Construction 
Company  was  formed  or  organized  by  the  defendant, 
A.  E.  Buckman,  but  was  organized  by  its  incorpora- 
tors for  the  carrying  on  of  a  general  contracting 
and  construction  business,  and  these  defendants 
deny  that  said  corporation  was  formed  or  organ- 
ized as  a  cover  for  the  activities  or  operations  of 
the  defendant,  A.  E.  Buckman,  or  for  the  purpose 
of  concealing  the  identity  of  said  A.  E.  Buckmau 
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under  the  form  or  legal  entity  or  name  of  said 
corporation. 

Defendants  deny  that  A.  E.  Buckman  ever  since 
the  formation  or  organization  of  the  Sunset  Con- 
struction Company,  has  owned  all  of  the  outstand- 
ing subscribed  capital  stock  of  said  corporation, 
and  deny  that  ever  since  said  formation  or  organi- 
zation he  has  completely  owned  or  operated  or 
managed  said  corporation  for  his  sole  benefit;  and 
defendants  deny  that  the  organization  or  formation 
of  said  corporation  amounted  to  nothing  more,  or 
has  amounted  to  nothing  more  than  the  placing  in 
a  corporate  form  of  the  capital  of  said  Buckman, 
or  his  abilities,  as  a  general  construction  contractor. 

II. 

Defendants  deny  that  in  January,  1914,  or  at 
any  other  time  or  at  all,  the  defendant,  A.  E.  Buck- 
man,  delivered  or  transferred  to  the  defendant, 
J.  J.  Eauer,  all  of  the  capital  stock  of  said  corpora- 
tion, the  Sunset  Construction  Company,  owned  by 
said  A.  E.  Buckman,  and  defendants  deny  that 
said  [6]  alleged  or  any  delivery  or  transfer  was 
without  consideration  or  w^as  made  by  said  A.  E. 
Buckman,  or  at  all,  in  contemplation  of  insolvency, 
or  left  said  Buckman  without  sufficient  funds  or 
property  to  meet  his  debts  or  obligations  then  or 
at  all  due  or  owing,  and  deny  that  the  same  was 
made  with  intent  to  hinder  or  delay  or  defraud  the 
creditors  of  said  A.  E.  Buckman,  and  deny  that 
said  creditors  were  thereby,  or  at  all,  hindered  or 
delayed  or  defrauded. 
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Defendants  allege  that  the  facts  concerning  the 
disposition  of  any  shares  of  stock  owned  or  con- 
trolled by  the  defendant,  A.  E.  Buckman,  was  as 
follows : 

On  the  15th  day  of  January,  191-1,  the  Sunset 
Construction  Company  was  indebted  to  the  de- 
fendant J.  J.  Rauer,  in  the  sum  of  $20,000.00,  for 
and  on  account  of  moneys  loaned  by  said  defendant, 
J.  J.  Rauer,  to  the  said  Sunset  Construction  Com- 
pany, and  for  the  better  protection  and  security  of 
said  J.  J.  Rauer  for  said  sum  of  money  so  loaned, 
as  aforesaid,  the  defendant,  A.  E.  Buckman  pledged 
to  the  said  J.  J.  Rauer,  10,150  shares  of  the  capital 
stock  of  the  said  Sunset  Construction  Company  on 
said  15th  day  of  January,  1914;  thereafter  and  on 
the  12th  day  of  August,  1914,  the  said  defendant, 
J.  J.  Rauer,  sold  said  10,150  shares  of  the  capital 
stock  of  the  Sunset  Construction  Company  to 
satisfy  in  part  the  indebtedness  to  him  of  the  Sun- 
set Construction  Company  and  said  stock  was  sold 
for  the  sum  of  $50.00  to  H.  Wehrle,  and  thereafter 
the  said  H.  Wehrle  sold  and  transferred  said  10,150 
shares  of  stock  to  the  defendant,  J.  A.  Meadows, 
sued  herein  as  defendant,  John  Doe  Meadows,  and 
said  J.  A.  Meadows  ever  since  the  sale  to  him  of 
said  shares  of  stock  has  been  the  owner  and  holder 
thereof. 

HI. 

Defendants  deny  that  subsequent  to  January, 
1914,  or  at  any  other  time  or  at  all,  the  defendant, 
J.  J.  Rauer,  delivered  or  [7]  transferred  to  de- 
fendant, Meadows,  any  of  the  shares  of  the  capital 
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stock   of  the   said   Sunset   Construction   Company, 
and  defendants  deny  that  any  transfer  of  stock  to 
the  defendant,  Mc^adows,  was  made  as  the  result  of 
a  conspiracy  or  agreement  between  defendants  A.  E. 
Buclanan,  J.  J.  Bauer,  Wm.  H.  Chapman,  Filmore 
Buckman  and  Meadows,  or  any  or  either  of  them, 
to  hinder  or  delay  or  defraud  the  creditors  of  de- 
fendant, A.  E.  Buckman,  or  to  withhold  from  them, 
or  either  of  them,  the  shares  of  the  capital  stock 
of  the  said  Sunset  Construction  Company,  owned 
by  the  said  A.  E.  Buckman,  or  otherwise  or  at  all, 
or  to  retain  for  themselves,  or  either  of  them,  the 
management,  operation,  benefits  or  profits  of  said 
corporation,  and  defendants  deny  that  neither  said 
Rauer  nor  said  Meadows  paid  or  gave  any  con- 
sideration whatsoever  for  said  shares,  and  deny  that 
they  or  either  of  them,  accepted  said  shares  with 
intent  to  aid  or  abet  in  hindering,  or  delaying,  or 
defrauding  the  creditors  of  said  A.  ,E.  Buckman, 
or  with  full  knowledge  of  the  intent  of  said  A.  E. 
Buckman  to  hinder  or  delay  or  defraud  his  credi- 
tors.    And  deny  that  said  Meadows  now  holds  said 
shares  upon   a   secret   trust  or  any  trust  for  the 
benefit  of  said  defendants,  A.  E.  Buckman,  J.  J. 
Eauer,  Wm.  H.  Chapman,  Filmore  Buckman  and 
J.  A.  Meadows,  or  either  of  them.     And  deny  that 
said  A.  E.  Buckman,  J.  J  Rauer,  Wm.  H.  Chap- 
man,   Filmore   Buckman   and  J.   A.   Meadows,   or 
either   of  them,  are  now,   or   ever  since  January, 
1914,   have   been   operating   and   carrying  on  said 
corporation  and  its  business  for  the  benefit  of  each 
of  them  and  receiving  the  profits  thereof. 
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In  respect  to  the  foregoing  and  particularly  al- 
leging with  respect  to  the  at^airs  of  the  Sunset 
Construction  Company,  these  defendants  allege 
that  the  Sunset  Construction  Company  has  owed 
large  sums  of  money  to  the  defendant,  J.  J.  Rauer, 
for  many  years  last  past,  which  sums  of  money 
have  heen  greatly  increasing  in  amount,  commenc- 
ing with  the  9th  day  of  March,  1911,  w^hen  [8] 
said  defendant  J.  J.  Rauer,  loaned  to  said  Sunset 
Construction  Company  the  sum  of  $500.00,  there- 
after various  sums  of  money  were  loaned  by  said 
J.  J.  Rauer  to  said  Sunset  Construction  Company, 
and  at  various  times  balances  were  struck  between 
said  J.  J.  Rauer  and  said  Sunset  Construction  Com- 
pany, and  said  balances  at  various  times  w^ere  as 
follow^s:  On  February  1,  1912,  said  corporation 
ow^ed  to  said  defendant,  J.  J.  Rauer,  the  sum  of 
$15,000.00;  on  the  14th  day  of  February,  1913,  the 
sum  of  $20,734.00;  on  December  6,  1913,  the  sum 
of  $20,000.00;  on  December  1,  1915,  the  date  of  the 
tiling  of  the  bill  herein,  the  sum  of  $34,770.94. 
Also  defendants  allege  that  on  the  16th  day  of 
June,  1914,  the  Sunset  Construction  by  resolution 
of  its  Board  of  Directors  thereunto  duly  author- 
ized, gave  to  H.  Wehrle,  a  personal  property  mort- 
gage covering  all  the  personal  property  of  the  Sun- 
set Construction  Company  to  secure  the  payment  of 
a  promissory  note  dated  said  16th  day  of  June, 
1914,  for  the  sum  of  $5,000.00,  and  to  cover  further 
advances,  and  said  personal  property  mortgage 
was  duly  acknowledged  by  said  Sunset  Construc- 
tion Company  on  the  16th  day  of  June,  1914,  and 
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said  personal  property  mortgage  was  accompanied 
or  had  attached  thereto  an  affidavit  of  all  the  par- 
ties thereto  to  the  effect  that  it  was  made  in  good 
faith  and  without  any  design  to  hinder,  delay  or 
defraud  creditors,  and  that  said  personal  property 
'mortgage  was  recorded  on  the  3d  day  of  July,  1914, 
in  the  office  of  the  County  Recorder  of  the  city  and 
County  of  San  Francisco,  State  of  California,  in 
Liber  70  of  Personal  Property  Mortgages,  at  page 
388.  And  that  on  the  18th  day  of  June,  1914,  the 
said  H.  Werle  advanced  to  the  said  Sunset  Con- 
struction Company,  the  sum  of  $10,000,  which  sum 
was  secured  by  the  aforesaid  personal  property 
mortgage  under  the  terms  and  conditions  thereof; 
that  the  personal  property  mentioned  in  the  afore- 
said personal  property  mortgage  is  of  the  market 
value  of  $5,000.00,  or  thereabouts,  and  that  [9] 
said  Sunset  Construction  Company  had  no  other 
property  at  the  date  of  the  filing  of  the  bill  herein, 
and  other  than  its  open  book  accounts  and  interests 
in  contracts,  said  corporation  had  no  other  prop- 
erty for  a  long  time  prior  to  the  filing  of  the  bill 
herein,  and  defendants  respectfully  represent  that 
said  shares  of  stock  of  said  Sunset  Construction 
Company  now  owned  and  held  by  said  J.  A.  Mea- 
dows have  no  market  value  and  had  no  market 
value  at  the  time  of  the  sale  thereof  by  the  said 
J.  J.  Rauer  to  foreclose  the  pledge  thereof,  as 
aforesaid. 

Defendants  further  state  that  besides  the  fore- 
going indebtedness  of  the  Sunset  Construction  Com- 
pany, there  is  due  and  owing  to  various  creditors 
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of  the  said  Sunset  Construction  Company  on  open 
book  accounts  large  sums  of  money,  and  that  on 
the  1st  day  of  July,  1915,  an  inventory  and  appraise- 
ment of  all  the  assets  and  property  of  said  Sunset 
Construction  Company  was  taken  and  its  liabili- 
ties ascertained,  and  a  balance  was  struck  under 
the  general  heading  of  Bills  Receivable  in  the  sum 
of  $61,526,  and  Bills  Payable  in  the  sum  of  $103,- 
430,  leaving  a  deficit  of  assets  of  $41,904. 

IV. 

Defendants  deny  that  the  estate  in  bankruptcy 
of  A.  E.  Buckman,  bankrupt,  will  be  aided  or  as- 
sisted in  any  manner,  or  that  there  will  be  sufficient 
to  pay  or  satisfy  in  any  manner  the  claims  against 
said  estate,  by  or  through  the  application  or  the 
subjection  of  the  shares  of  the  capital  stock  of  the 
Sunset  Construction  Company,  or  the  assets  of  said 
corporation  to  the  payment  of  said  claims,  and  de- 
fendants deny  that  even  if  said  capital  stock  of  said 
Sunset  Construction  Company  be  considered  as  a 
part  of  the  estate  of  said  bankrupt,  that  said  bank- 
rupt estate  will  thereby  be  enhanced  in  value  to  any 
extent,  and  defendants  deny  that  there  are  any 
assets  [10]  belonging  to  the  Sunset  Construc- 
tion Company. 

WHEREFORE,  defendants  pray  that  plaintiff 
take  nothing  by  reason  of  this  action  and  that  de- 
fendants have  judgment  for  their  costs  herein. 

H.  M.  ANTHONY, 
Solicitor  for  Defendants. 
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Due  service  and  a  receipt  of  a  copy  of  the  within 
answer  is  hereby  admitted  this  23d  day  of  Decem- 
ber, 1915. 

THOMAS  H.  LAINE  and  LAURENCE  M. 
PHILLIPS  and  GEOEGE  J.  HAT- 
FIELD. 

[Endorsed] :  Filed  Dec.  23,  1915.  W.  B.  Hal- 
ing,   Clerk.     By   J.   A.   Schaertzer,   Deputy   Clerk. 

[11] 


(Title  of  Court  and  Cause.) 

Supplement  to  Bill  and  to  Answer. 
It  is  hereby  stipulated  and  agreed  by  and  between 
the  parties  to  the  above-entitled  action  that  the  bill 
in  said  action  shall  be  supplemented  by  the  substitu- 
tion of  the  name  J.  A.  Meadows,  in  said  bill,  for  and 
in  the  place  and  stead  of  the  name  John  Doe 
Meadows  wherever  said  name  John  Doe  Meadows 
appears  in  said  bill ;  and  it  is  further  stipulated  and 
agreed  by  and  between  said  parties  that  the  Answer 
of  defendants  to  the  bill  above  mentioned  shall  stand 
as  their  answer  to  said  bill  as  hereby  supplemented. 

THOMAS  H.  LAINE  and 
GEORGE  J.  HATFIELD, 

Attorneys  for  Plaintiff. 
H.  M.  ANTHONY, 

Attorney  for  Defendants. 
The  above  supplement  is  this  day  ordered  filed. 
Dated:  February  9th,  1916. 

WM.  C.  VAN  FLEET, 
Judge  of  Above-entitled  Ct)urt. 
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[Endorsed] :  Filed  February  9,  1916.     Walter  B. 
Maling,  Clerk.     [12] 


(Title  of  Court  and  Cause.) 

Interlocutory  Decree. 

This  cause  came  on  to  be  heard  at  this  term,  and 
was  argued  by  counsel;  and  thereupon,  upon  con- 
sideration thereof,  it  was  ordered,  adjudged  and  de- 
creed as  follows,  viz : 

1.  That  A.  E.  Buckman  at  all  times,  and  up  to 
and  on  the  19th  day  of  February  1915,  was  the 
owner  of  all  the  issued  and  outstanding  capital  stock 
of  the  Sunset  Construction  Company,  a  corporation, 
and  that  on  said  last  mentioned  day  said  stock  vested 
in  and  became,  and  now  is,  the  property  of  E.  Cords, 
Jr.,  as  trustee  of  the  estate  of  A.  E.  Buckman,  bank- 
rupt. 

2.  That  A.  E.  Buckman  at  all  times,  and  up  to 
and  on  the  19th  day  of  February  1915,  was  the 
owner  of  the  Sunset  Construction  Company,  a  cor- 
poration, and  of  all  of  the  property,  books,  and 
records  of  said  company  and  that  on  said  last  men- 
tioned day  said  company,  property,  books,  and  rec- 
ords vested  in  and  became,  and  now  are,  the  prop- 
erty of  R.  Cords,  Jr.,  as  trustee  of  the  estate  of 
A.  E.  Buckman,  bankrupt,  and  that  said  property 
be  held  by  said  Cords  pending  an  accounting  be- 
tween said  company  and  defendants  A.  E.  Buckman, 
J.  J.  Bauer,  Filmore  Buckman  and  Wm.  H.  Chap- 
man. 

3.  That  defendants  A.  E.  Buckman,  J.  J.  Bauer, 
Fihnore  Buckman,  and  Wm.  H.  Chapman  severally 
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account  for  all  moneys  or  property  received  by  them 
from,  or  advanced  by  them  to,  defendant  Sunset 
Construction  Company  since  the  12th  day  of  De- 
cember, 1911,  whether  such  transactions  were  made 
in  the  names  of  third  persons  or  in  the  names  of 
said  parties,  for  the  purpose  of  determining  what 
claims,  if  any,  exist  between  said  company  and  said 
persons. 

4.  That  for  the  purpose  of  taking  said  above- 
mentioned  accounting  said  cause  be  referred  to 
H.  M.  Wright,  Master  in  [13]  Chancery  of  this 
Court,  to  take  and  examine  said  account  and  report 
thereon  to  this  Court. 

Dated  September  11th,  1916. 

WM.  C.  VAN  FLEET, 
Judge  of  the  District  Court  of  the  United  States  for 
the  Northern  District  of  California. 

[Endorsed] :  Filed  and  Entered  September  11, 
1916.  Walter  B.  Maling,  Clerk.  By  J.  A.  Schaert- 
zer,  Deputy  Clerk.     [14] 


(Title  of  Court  and  Cause.) 

Stipulation  and  Order  Substituting  George  J.  Hat- 
field as  Plaintiff  for  and  in  the  Place  of  R. 
Cords,  Jr. 

It  is  hereby  stipulated  and  agreed  that  R.  Cords 
Jr.,  plaintiff  above  named  resigned  as  trustee  in 
bankruptcy  of  A.  E.  Buckman  on  the  15th  day  of 
January  1917  and  that  George  J.  Hatfield  was  there- 
after appointed,  and  now  is,  the  duly  appointed, 


George  H.  Hatfield  et  al.  17 

qualified  and  acting  trustee  in  bankruptcy  of  A.  E. 
Buckman,  bankrupt. 

It  is  further  stipulated  and  agreed  that  George  J. 
Hatfield,  as  trustee  in  bankruptcy  of  the  estate  of 
A.  E.  Buckman,  bankrupt,  is  the  successor  in  inter- 
est of  all  of  the  interest  of  R.  Cords  Jr.,  in  the 
above-entitled  and  numbered  suit  and  that  said  Hat- 
field may  be  substituted  for  and  in  the  place  of  said 
Cords  as  plaintiff  in  said  suit  and  that  this  stipula- 
tion may  be  used  in  lieu  of  a  supplemental  bill  in 
said  suit. 

H.  M.  ANTHONY, 
Attorney  for  Defendants. 
THOMAS  H.  LAINE, 
Attorney  for  R.  Cords  Jr.,  Trustee,  etc. 
IT  IS  ORDERED  that  George  J.  Hatfield,  trus- 
tee in  bankruptcy  of  the  estate  of  A.  E.  Buckman, 
bankrupt,  be  and  he  is  hereby  substituted  as  plain- 
tiff in  the  above-entitled  and  numbered  suit  for  and 
in  the  place  of  R.  Cords,  Jr. 
Dated  May  5th,  1917. 

WM.  C.  VAN  FLEET, 
Judge. 

[Endorsed] :  Filed  May  5,  1917.     W.  B.  Maling, 
Clerk.     By  J.  A.  Schaertzer,  Deputy  Clerk.     [15] 


(Title  of  Court  and  Cause.) 

Order  Continuing  Master's  Authority. 
The  above  cause  having  been  heretofore  referred 
to  H.  M.  Wright,  then  Standing  Master  in  Chancery 
of  this  court,  and  his  final  report  not  having  been 
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filed;  and  said  officer  having  resigned  his  said  office 
on  December  31,  1919;  now  that  no  question  may 
arise  as  to  his  authority  to  complete  said  hearing 
and  make  his  final  report  therein: 

IT  IS  HEREBY  ORDERED  that  said  cause 
stand  referred  to  said  H.  M.  Wright  as  a  Special 
Master  in  Chancery  from  the  date  of  his  said  resig- 
nation until  the  completion  of  his  duties,  with  the 
powers  and  directions  contained  in  the  original 
order  of  reference  herein. 

Dated,  January  31st,  1920. 

WM.  C.  VAN   FLEET, 

Judge. 

[Endorsed] :  Filed  Feb.  2,  1920.  W.  D.  Maling, 
Clerk.     By  J.  A.   Schaertzer,  Deputy  Clerk.     [16] 


In  the  Southern  Division  of  the  District  Court  of 
the  United  States  in  and  for  the  Northern  Dis- 
trict of  California,  Second  Division. 

No.  233— IN  EQUITY. 

GEORGE  J.  HATFIELD,  Substituted  for 
R.  CORDS,  JR.,  as  Trustee  of  the  Estate  of 
A.  E.  BUCKMAN,  Bankrupt, 

Plaintiff, 

vs. 

A.  E.  BUCKMAN,  J.  J.  RAUER,  WM.  H.  CHAP- 
MAN, FILLMORE  BUCKMAN,  SUNSET 
CONSTRUCTION  COMPANY,  a  Corpora- 
tion et  al., 

Defendants. 
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Master's  Report  on  Accounting. 

By  the  interlocutory  decree  of  this  Court  entered 
September  11,  1916,  it  was  decreed  that  on  the  19th 
day  of  February,  1915,  A.  E.  Buckman  was  the 
owner  of  all  the  capital  stock  of  the  Sunset  Con- 
struction Company  and  that  on  said  date,  the  stock 
Tested  in  his  trustee  in  bankruptcy;  that  likewise, 
on  that  day,  Buckman  was  the  owner  of  the  com- 
pany and  all  of  its  property,  books  and  records  and 
that  on  the  date  of  adjudication  in  bankruptcy,  as 
stated,  such  property  vested  in  the  trustee.  The 
defendants,  A.  E.  Buckman,  J.  J.  Eauer,  Fillmore 
Buckman  and  William  H.  Chapman  were  ordered 
to  severall}^  account  "For  all  moneys  or  property 
received  by  them  from  or  advanced  by  them  to  de- 
fendant Sunset  Construction  Company  since  the 
12th  day  of  December  1911,  whether  such  transac- 
tions were  made  in  the  names  of  third  persons  or 
in  the  names  of  said  parties,  for  the  purpose  of  de- 
termining what  claims  if  any  [17]  exist  between 
said  Company  and  said  persons."  The  accounting 
mentioned  was  referred  to  the  undersigned  as  Mas- 
ter in  Chancery  of  the  Court  "To  take  and  examine 
said  accounts  and  report  them  to  this  Court." 

On  May  14,  1917,  upon  motion  of  Thomas  H. 
Laine,  Esq.,  then  attorney  for  the  plaintiff,  the 
Master  made  his  order  directing  A.  E.  Buckman, 
J.  J.  Rauer,  Fillmore  Buckman  and  William  H. 
'Chapman  to  file  with  him  their  respective  accounts 
as  required  by  said  decree.  The  order  is  herewith 
separately  returned.    A.  E.  Buckman  and  Fillmore 
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Buckman  have  never  complied  with  said  order  for 
the  reason,  it  may  be  presumed,  that  the  books  of 
the  Sunset  Construction  Company  had  been  taken 
into  the  possession  of  the  trustee  in  bankruptcy; 
but  the  filing  of  said  statements  has  never  been 
pressed  by  attorneys  for  the  trustee.  Defendant 
William  H.  Chapman  filed  his  account  in  the  form 
of  an  affidavit  which  is  also  separately  returned. 
Chapman  was  the  president  and  a  director  of  the 
Sunset  Construction  Company,  but  these  were  nomi- 
nal offices  and  his  connection  was  really  that  of 
attorney  for  said  company  and  said  A.  E.  Buckman. 
The  account  shows  no  indebtedness  by  Chapman  to 
the  trustee  at  the  date  of  bankruptcy  and  I  so  find. 
The  principal  accounting  defendant  was  J.  J. 
Rauer.  In  due  course,  he  filed  a  statement  of  ac- 
count which,  for  identification  in  these  proceedings 
has  been  marked  Exhibit  1.  At  the  first  hearing, 
he  filed  also  a  document  called  a  statement  in  ex- 
planation of  the  account  which  has  been  identified 
as  Defendant's  Exhibit  2.  During  the  proceedings, 
pursuant  I  think  to  the  Master's  order,  said  Rauer 
filed  what  is  entitled  "Amended  and  Supplemental 
Statement  of  J.  J.  Rauer  on  Accounting"  and  which 
was  marked  as  Defendant's  Exhibit  3.  These  three 
statements  are  also  separately  returned.     [18] 

On  Monday,  October  29,  1917,  I  was  attended  by 
Edwin  H  Williams,  Esq.,  as  attorney  for  the  trustee, 
and  H.  M.  Anthony,  Esq.,  and  Milton  J.  Green, 
Esq.,  as  attorneys  for  the  defendant  Rauer.  Later 
in  the  proceedings,  Charles  S.  Wheeler,  Jr.,  Esq., 
also  appeared  as   attorney  for  the  plaintiff;  and 
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hearings  were  had  October  29,  30,  31,  November  2, 
6,  8,  16,  30,  and  December  6,  1917.  Proceedings 
were  stenographically  reported  and  a  transcript 
'thereof  in  two  vohimes  is  herewith  separately  re- 
turned. Thereafter  briefs  were  filed  as  follows: 
By  the  plaintiff  on  May  4,  1918;  by  the  defendant 
on  November  7,  1918,  and  by  the  plaintiff  in  reply 
on  February  18,  1919.  Said  briefs  were  separately 
Returned.  Thereafter  by  stipulation  of  counsel  for 
all  parties,  the  hearings  were  reopened  for  further 
testimony,  which  w^'is  had  on  March  1,  3  and  10, 1920. 
A  transcript  of  said  testimony  is  also  separately 
returned.  During  the  proceedings  a  large  number 
of  books  of  account,  checks  and  other  documentary 
material  was  received  in  evidence  and  are  separately 
returned.  A  list  of  said  exhibits  is  annexed  to  this 
report.  They  do  not  bear  consecutive  exhibit  num- 
bers. The  said  transcript  of  testimony  together 
with  said  exhibits  and  the  exhibits  in  the  main  case, 
and  the  briefs  of  the  parties  have  furnished  all  the 
evidence  upon  which  this  report  is  based.  I  also 
return  certain  objections  in  writing  filed  by  plain- 
tiff to  the  first  account  of  defendant  Rauer  herein- 
above mentioned. 

A  word  should  be  said  with  regard  to  the  delay 
of  one  year  since  the  submission,  in  rendering  this 
report.  The  reason  is  reflected  in  the  extended  time 
that  counsel  took  to  file  their  briefs  (as  the  dates  of 
filing  indicate)  namely,  the  extreme  complexity  of 
the  facts  and  the  obscure  nature  of  the  evidence 
from  which  the  facts  were  derivable.  I  realized 
when   the    case    was    submitted     [19]     that    many 
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weeks  of  solid  time  would  be  necessary  to  dispose 
of  this  matter  and  form  intelligent  conclusions  and 
consequently  it  has  been  necessary  to  delay  until 
that  time  was  available.  I  may  say  that  in  an  ex- 
perience of  over  ten  years  as  Master  of  this  Court, 
this  has  been  the  most  difficult  case  that  has  come 
before  me  so  far  as  the  determination  of  the  facts 
is  concerned.  Many  things  have  brought  this  about. 
Neither  the  Sunset  Construction  Company  nor  the 
I  defendant  Eauer  kept  adequate  books  of  account. 
The  transcript  of  testimony  is  frequently  obscure. 
The  witness  Rauer  did  not  confine  himself  to  clear 
answers  to  questions,  but  volunteered  much  that  was 
not  pertinent,  thus  destroying  the  orderly  presenta- 
tion of  the  facts.  The  briefs  lack  specific  refer- 
ences to  the  pages  of  the  transcript.  The  state- 
ments filed  are  confused,  misarranged  and  not  at  all 
complete.  Transactions  that  are  pertinent  to  this 
hearing  and  transactions  not  pertinent  are  all  in- 
cluded and  a  sifting  out  process  has  been  necessary. 
It  was  a  work  which,  for  the  best  interests  both  of 
the  trustee  and  of  the  defendant  Rauer,  required 
the  services  of  a  skilled  accountant  to  assist  the 
Master  in  his  determination,  but  no  such  help  was 
forthcoming.  The  witness  Clark,  offered  by  Rauer 
as  an  expert  accountant  is  evidently  nothing  more 
than  an  ordinary  bookkeeper  and  a  very  partisan 
one  at  that.  The  bulk  of  the  testimony  and  of  the 
briefs  has,  of  course,  increased  the  difficulties.  The 
presentation  in  the  briefs,  however,  has  been  done 
in  an  orderly  fashion  and  I  shall  follow  that  order 
in  my  report. 
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The  facts  necessar}^  to  an  understanding  of  the 
Accounting  may  be  briefly  stated.  The  Sunset  Con- 
struction Company  were  contractors  for  grading 
and  street  work.  A.  E.  Buckman  owned  all  its 
stock  and  was  the  general  manager;  Chapman  was 
the  president;  [20]  Fillmore  Buckman  was  the 
secretary.  Defendant  J.  J.  Rauer  is  a  private 
money  lender  of  San  Francisco,  who  began  lending 
money  to  Buckman  or  his  alter  ego,  the  Sunset  Con- 
struction Company,  in  1911;  continued  to  do  so 
during  the  period  up  to  Buckman 's  adjudication 
in  bankruptcy  on  February  19,  1915,  and  thereafter 
until  Buckman 's  death  about  1918  or  1919.  Either 
in  ignorance  or  disregard  of  the  fact  that  the  Sun- 
set Company  should  not  be  dealt  with  after  Buck- 
man's  bankruptcy  as  if  it  were  an  independent  unit, 
Rauer  kept  on  lending  it  money  and  collecting  its 
accounts  assigned  to  him,  applying  them  indiffer- 
ently to  obligations  before  and  after  the  bankruptcy 
date  without  regard  to  the  rights  which  have  been 
proven  by  the  interlocutory  decree  to  exist,  of  other 
creditors  of  Buckman  and  of  the  company. 

It  is  obvious  that  the  trustee  for  Buckman  is  not 
interested  in  any  new  business  done  by  Buckman  or 
the  company,  w^h ether  with  Rauer  or  others,  after 
the  adjudication  in  bankruptcy  on  February  19, 
1915.  We  have,  first,  therefore,  to  find  the  state  of 
the  account  between  the  company  and  Rauer  on  that 
date.  The  trustee  is  also  interested,  however,  in 
the  later  collection  of  assets  of  the  company  existing 
on  the  date  of  bankruptcy,  and  in  the  profitable 
enjoyment  of  any  of  its  property.     The  disparity 
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between  the  parties  is  indicated  by  the  fact  that  by 
the  original  brief,  the  trustee  claims  as  due  from 
Rauer  to  the  company,  $23,332.75,  which  is  in- 
creased in  the  supplemental  brief  by  $12,316.01, 
making  a  total  of  $35,648.76,  while  Rauer  on  the 
other  hand  claims  that  there  is  due  to  him  from  the 
company,  according  to  his  first  account,  $39,318.18 
and  according  to  his  amended  account,  page  6,  $36,- 
807.04,  a  sufficiently  striking  difference  and  one 
which  illustrates  the  difficulties  of  reaching  a  con- 
clusion in  this  matter.  I  may  say  now  that  the  best 
I  can  do  is  to  reach  results  approximately  correct. 
[21]  In  this  case,  more  than  the  usual  one,  the 
established  practice  of  this  Court  whereby  Masters' 
reports  are  first  announced  in  draft,  will  be  found 
useful  in  order  that  errors  by  the  Master,  if  they 
exist,  may  be  pointed  out. 

It  is  well  to  state  at  the  outset  that  I  have  found 
it  impossible  to  use  either  of  defendant  Rauer 's 
accounts  as  a  basis  for  the  account  to  be  taken  here 
and  correcting  that  basis  by  charging  and  surcharg- 
ing particular  items.  The  account  covers  transac- 
tions down  to  1917  with  which  we  are  not  concerned, 
in  this  respect,  to  be  sure,  following  the  terms  of  the 
decree  and  of  the  Master's  order.  Furthermore, 
both  of  the  statements  of  account  are  vitiated  by 
extensive  omissions.  I  have,  therefore,  used  the 
statements  only  as  assistance  and  have  followed  the 
plaintiff  in  going  to  the  original  transactions  and 
the  evidence  thereof  as  disclosed  in  the  books  and 
papers  of  the  parties  and  their  testimony  in  regard 
thereto.     I  have  followed  the  plaintiff  in  taking  a 
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so-called  statement  of  account  between  the  Sunset 
Construction  Company  and  Rauer  on  March  15, 
1915,  something  less  than  a  month  after  the  bank- 
ruptcy, as  a  starting  point,  stating  a  balance  due  to 
Rauer  from  the  Sunset  Company  of  $28,874.82. 
This  statement  was  made  under  oath  by  Rauer,  in 
a  petition  filed  in  this  Court  in  the  Matter  of  the 
Bankruptcy  of  Buckman,  for  leavQ  to  foreclose  a 
chattel  mortgage.  It  was  included,  likewise  under 
oath,  in  an  affidavit  on  file  in  response  to  an  order 
to  show  cause,  where  the  matter  is  referred  to  there 
as  an  account  stated.  It  is  immaterial  whether  the 
account  was  stated  or  could  be  stated  between  Rauer 
and  Buckman  wdthout  the  concurrence  of  the  trustee 
and  the  Referee  in  Bankruptcy.  It  is  sufficient  that 
it  is  an  admission  under  solemn  oath.  Moreover, 
lit  is  corroborated  in  some  degree  by  one  of  the  Sun- 
set Construction  Company's  [22]  books,  a  little 
gray  memorandum  book  kept  by  Fillmore  Buckman, 
showing  the  number  of  outstanding  checks  not  col- 
lected. It  was  the  practice  of  Rauer  to  take  evi- 
dence of  his  loans  chiefly  in  the  form  of  checks 
which  he  presented  for  payment  when  funds  were 
on  hand  and  often  surrendered  to  the  company  in 
return  for  a  new  check,  treating  them  as  if  they 
were  promissoiy  notes.  On  page  172  of  this  book 
is  contained  a  list  of  outstanding  checks  marked 
"J.  J.  R."  (meaning  J.  J.  Rauer)  which  totals  the 
sum  of  $28,192.50,  varying  from  the  stated  account 
by  $682.32.  It  is  in  evidence  that  this  sum  was  ar- 
rived at  by  Rauer,  Mr.  Anthony,  his  attorney,  and 
one  or  both  the  Buckmans  after  going  over  the 
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checks  of  Eauer  and  of  the  Sunset  Construction 
Company.  I  shall,  therefore,  take  it  as  a  fact  that 
on  March  15,  1915,  the  Sunset  Company  owed  Eauer 
the  sum  stated  namely,  $28,874.82,  according  to 
Eauer 's  then  contention.  It  does  not  follow  that 
this  result  is  to  be  finally  accepted  as  correct. 

To  bring  this  result  to  the  date  of  bankruptcy, 
February  15,  1915,  I  have  gone  through  the  cash 
book  of  the  Sunset  Construction  Company  and 
taken  the  items  paid  to  and  received  from  the  de- 
fendant Eauer  between  that  date  and  March  15th. 
They  are  as  follows: 
1915 

Feb.  24  Paid,  J.  J.  Eauer  to 
D.  F.  Cramer  for 
stock  hire  in  ad- 
vance     $  200.00 

24     Eecd.,  J.  J.  Eauer $245.00 

Mar.     1         "       "         loan    30.00 

2         "       "  ''       200.00 

5     Paid,  J.  J.  Eauer  .  . .     355.00 

8     Eecd.,  J.  J.  Eauer  loan 300.00 

8     Paid,   J.   J.  Eauer  to 
D.   F.    Cramer,   for 

stock  hire   704.96 

.       8     Paid,  J.  J.  Eauer  ...     300.00 
12     Eeceived,        J.        J. 

Eauer,  loan    75.00 

Forward    $1559.96     850.00 

[23] 
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Forwarded    $1559.96     $  850.00 


1915 


Mar.  12     Paid,    J.     J.     Rauer, 
checks      taken      up 

and  interest   865 .  00 

127.90 
15.00 
15     Reed.,  J.  J.  Rauer.  .  175.00 

15     Paid,      interest      on 

$2000.00    400.00 

Loan    175.00 

Difference       in       ex- 
change in    checks      69.59 

Totals    $3212 .  45    $1025 .  00 

Deducting  $1025.00  received  from  $3212.45  paid 
to  him  gives  a  balance  of  $2187.45.  Deducting 
this  sum  from  $28,874.82  brings  the  state  of  the  ac- 
count on  February  19,  1915,  to  the  sum  of  $26,687.37 
due  Rauer  on  that  date.  This,  therefore,  I  take  as 
the  starting  point  of  the  accounting.  From  this 
starting  point  I  shall  pass  on  certain  claimed  de- 
ductions by  the  trustee  from  this  balance. 

Trustee's  Claimed  Deduction  of  Interest  on  Debt 
of  Said  Sunset  Construction  Company.  The  date 
December  12,  1911,  referred  to  in  the  interlocutory 
decree  is  the  date  of  the  incorporation  of  the  Sunset 
Construction  Company,  which  was  in  existence  at  the 
date  of  Buckman's  bankruptc}^  Prior  to  that,  how- 
ever there  had  been  another  company  of  the  same 
name,  likewise  owned  by  Buckman,  to  whom  Rauer 
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had  loaned  moneys  beginning  in  March,  1911.  It 
failed,  apparently  by  jnadvertanee,  to  pay  its  cor- 
poration license  tax  to  the  State  of  California  and  its 
corporate  existence  was  accordingly  terminated  by 
executive  proclamation.  The  second  Sunset  Con- 
struction Company  was  then  formed  to  continue  the 
business.  At  the  time  of  its  dissolution  the  first 
Company  owed  Rauer  something  less  than  $15,- 
000.00  for  which  he  held  its  note.  It  also  owned  a 
number  of  parcels  of  real  estate,  most  of  which  were 
in  the  name  of  William  H.  Chapman,  its  President. 
The  minute  book  of  the  second  corporation  shows 
that  a  resolution  was  passed  by  the  directors  author- 
izing [24]  the  issuance  of  ten  thousand  (10,000) 
shares  of  its  capital  stock  to  the  directors  of  the  first 
corporation  as  trustees  in  dissolution,  and  the  as- 
sumption of  all  the  liabilities  of  the  first  corporation 
in  consideration  of  a  transfer  by  those  trustees  to  the 
second  corporation  of  all  of  the  assets  of  the  first. 
There  is  no  transfer  of  those  assets  in  written  form 
in  evidence.  Furthermore,  the  stock  book  shows 
that  only  the  shares  to  qualify  directors  were  ever 
issued.  The  ten  thousand  shares  to  the  directors  of 
the  first  corporation  were  made  out,  signed  by  the 
President,  but  not  signed  by  the  Secretary  nor 
sealed  with  the  corporate  seal  or  ever  formally  is- 
sued. On  March  7,  1912,  Chapman  conveyed  to 
Viola  Clark,  a  niece  of  Rauer,  and  his  dummy  in 
this  transaction,  by  deed  absolute  four  parcels  of 
land,  two  of  them  twenty-five  feet  in  frontage  and 
two,  one  hundred  feet  in  frontage,  being  ten  lots  in 
all.  In  May,  1912,  Viola  Clark  and  the  Sunset  Con- 
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stniction  Company  joined  in  a  mortgage  of  these 
four  parcels  and  a  fifth  of  one  hundred  feet  front- 
age, the  grantor  of  which  lot  is  not  clear,  to  John 
R.  Stroud  as  mortgagee  to  secure  the  payment  of 
$9000.00  with  interest  at  the  rae  of  7%  per  annum. 
At  the  same  time  an  instrument  in  the  nature  of  a 
defeasance  was  executed,  which  was  received  in  evi- 
dence under  the  stipulation  of  the  parties,  after  the 
conclusion  of  the  hearing.  This  instrument  was 
executed  by  the  second  Sunset  Construction  Com- 
pany, sealed  with  its  seal,  by  Viola  M.  Clark  and  by 
"William  H.  Chapman.  It  recited  that  ''The  Sun- 
set Construction  Company  is  now  indebted  to  J.  J. 
Rauer  in  the  sum  of  $15,000  or  thereabouts,  on  a 
promissory  note  for  money  loaned  by  the  said  J.  J. 
Rauer  to  the  said  Company";  that  Chapman  was  an 
endorser  of  said  note;  that  the  parties  had  on  that 
date  executed  a  note  to  Stroud  for  $9000.00  and 
given  as  security  a  mortgage  upon  five  parcels  of 
land;  that  there  were  certain  existing  liens  of 
$1600.00  more  or  [25]  less  on  the  fifth  parcel  of 
land  described  in  the  mortgage  and  it  was  thereupon 
agreed  that  from  the  said  sum  of  $9000.00  borrowed 
from  Stroud,  the  liens  would  first  be  paid  and  the 
balance  paid  to  Rauer  on  account  of  the  promissory 
note  of  $15,000.00.  The  Sunset  Construction  Com- 
pany and  Chapman  agreed  to  pay  interest  on  the 
promissory  note  of  $9000.00.  Viola  M.  Clark 
agreed  to  convey  to  Chapman,  or  his  nominee,  the 
said  five  parcels  of  land  free  and  clear  of  all  liens 
except  said  mortgage  securing  $9000.00  and  liens  of 
taxes    (which    the    first    parties    agreed    to  pay) 
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''Whenever  the  full  sum  of  $15,000.00  will  have  been 
paid  to  the  said  J.  J.  Eauer."  During  the  suc- 
ceeding years  interest  on  the  note  of  $15,000  to 
Rauer  was  regularly  charged  and  paid  by  the  sec- 
ond Sunset  Construction  Company  to  Rauer  at  the 
rate  of  li/^%  per  month  until  a  date  in  1913  when 
the  rate  was  raised  to  27o  a  month.  The  interest 
on  the  Stroud  mortgage  was  also  paid  by  the  Sun- 
set Company.  In  addition  to  the  security  of  the 
lots  in  the  name  of  Clark,  Rauer  also  had  certain 
assignments  of  claims  including  one  against  the 
Taylor  Estate.  This  latter  claim  was  personally 
collected  by  him  in  Juh^,  1915,  after  the  bankruptcy, 
in  the  sum  of  $1500.00  and  is  credited  by  him  on  the 
balance  due.  In  December,  1915  (erroneously 
stated  in  the  Amended  Account  as  1916)  Rauer 
agreed  with  Buckman  that  the  Company's  equity 
in  the  property  mortgaged  was  worth  $6000.00,  which 
sum  was  credited  on  the  account  and  is  apparently 
acceptable  to  the  trustee.  Rauer  thereupon  traded 
the  property  to  one,  Ducas,  in  return  for  certain 
real  estate  on  Fulton  Street  in  this  City,  which  he 
likewise  vested  in  the  name  of  another  relative, 
Mrs.  Wehrle.  On  this  state  of  facts,  the  trustee 
claims  that  the  lots  were  taken  by  Rauer  in  the  name 
of  Clark  in  settlement  of  the  debt  and  not  as  a 
mortgage ;  and,  secondly,  that  the  agreement  of  the 
Sunset  Construction  Company  to  assume  the  debts 
of  the  first  [26]  company  was  without  considera- 
tion since  the  evidence  shows  no  transfer  of  assets  of 
the  first  company.  The  trustee  also  relies  on  the 
fact  that  the  deed  to  Clark  was  absolute  in  form 
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and  certain  testimon_y  of  Mr.  Chapman  on  the  stand 
that  his  understanding  was  that  it  was  taken  in  full 
settlement.  He  also  stated,  how^ever,  that  his  recol- 
lection was  not  clear  on  this  point  and  I  lay  no 
stress  upon  it  in  view  of  the  fact  that  the  Company 
for  years  paid  interest  on  this  debt  and  on  the  debt 
to  Stroud.  It  seems  to  me  that  it  sufficiently  ap- 
peared that  the  assets  of  the  tirst  company  were 
transferred  to  the  second  company  and  that  the 
agreement  of  May,  1912,  was  a  valid  one.  So  far 
as  the  first  company's  real  estate  was  concerned,  it 
was  in  the  name  of  Chapman,  no  conveyance  was 
liecessary  and  he  acted  as  if  the  equitable  inter- 
est was  in  the  second  company  by  conveying  to 
Viola  Clark  in  March,  1912,  and  at  the  same  time 
signing  an  instrument  acknowledging  the  Com- 
pany's debt  to  Rauer.  So  far  as  the  Company's 
equipment  in  the  nature  of  grading  machinery  was 
concerned,  this  could  be  transferred  by  manual  de- 
livery and,  in  fact,  must  have  continued  as  before 
under  the  control  and  management  of  Buckman. 
As  a  matter  of  fact,  the  same  evidence  which  in- 
duced Judge  Van  Fleet  to  hold  that  the  second 
company  was  merely  a  dummy  corporation,  of 
Buckman  himself,  would  induce  to  the  same  con- 
clusion as  regards  the  first  Sunset  Company.  The 
claim  of  the  trustee  as  regards  this  matter  takes 
practical  form  in  a  demand  that  there  should  be 
deducted  from  the  balance  due  as  stated,  all  the  in- 
terest which  was  paid  to  Rauer  on  the  $15,000.00 
note  and  to  Stroud  on  the  $9000.00  note,  amounting 
in  all  to  $16,021.38  for  principal  and  interest  items. 
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.For  the  reasons  given,  this  deduction  will  be  denied. 
[27] 

Deduction  of  $7500.00.  As  stated  above,  it  is 
admitted  by  all  parties  that  the  Sunset  Com- 
pany's equity  in  the  lots  mortgaged  to  Viola  Clark 
for  Eauer  was,  after  bankruptcy,  liquidated  at 
$6000.00,  and  the  assignment  of  claim  against  the 
Taylor  Estate  was  paid  in  the  sum  of  $1500.00. 
This  total  sum  of  $7500.00  is,  of  course,  not  repre- 
sented in  the  account  stated  as  of  March  15,  1915,  or 
in  the  figured  balance  of  February  19,  1915.  De- 
duction for  $7500.00  must,  therefore,  be  allowed. 

Usurious  Interest.  It  is  in  evidence  that  Eauer 
charged  the  Sunset  Construction  Company  interest 
at  the  rate  of  1%%  per  month  up  to  March  11, 
1913,  and  thereafter  interest  at  the  rate  of  2%  per 
month.  In  addition  to  that  w^henever  a  loan  was 
made  it  was  his  custom  to  charge  them  what  he 
called  a  '^discount"  w(hich  was  nothing  more  nor  less 
than  a  bonus  or  extra  compensation  for  making  the 
loan.  Furthermore,  since  his  practice  was,  in  de- 
termining the  amount  of  the  new  checks,  to  include 
unpaid  items  of  interest  and  discount  as  well  as 
principal,  there  resulted  a  compounding  of  interest, 
the  amount  of  which,  however,  cannot  be  deter- 
mined. The  trustee  refers  to  the  California  Statute 
entitled  "An  Act  to  Define  Personal  Property 
Brokers  and  Eegulate  their  Charge  and  Business" 
approved  April  16,  1909,  Amended  in  1911.  In 
brief,  this  bill  defines  a  personal  property  broker 
as  one  who  takes  as  security  for  a  loan  any  chattel 
mortgage,  or  who  engages  in  the  business  of  loaning 
money,  taking  as  security  therefor  any  lien  on  or 
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assignment  of  wages,  salary,  income  or  commissions. 
Tile  defendant's  reply  is  idevoted  to  a  denial  of  the 
trustee's  claim  that  Rauer's  business  was  within 
the  Act.  I  have  no  question  that  he  was  a  personal 
property  broker  as  defined  in  the  Statute.  It  suf- 
ficiently appeared  in  the  evidence  [28]  that  he 
Avas  engaged  in  lending  money  to  others  as  well  as 
to  the  Sunset  Construction  Company.  It  also  ap- 
pears that  during  all  this  period  he  took  assign- 
ments from  that  Company  of  contracts  for  grad- 
ing work  and  of  moneys  to  become  due  thereunder. 
It  seems  to  me  that  such  assignments  covered  "in- 
come" as  mentioned  in  the  Act. 

The  trustee  points  out  (Opening  Brief,  page  15 
and  following)  that  the  rate  of  interest  charged, 
exclusive  of  discount  charges  was  1^2%  V^^ 
month  to  March  11,  1913,  and  thereafter  at  the 
rate  of  2%  per  month;  that  prior  to  June  3, 
1913,  when  an  account  was  opened  by  the 
Company  with  the  Merchants  National  Bank, 
there  is  no  way  aside  from  Rauer's  admis- 
sions of  segregating  the  interest  charges  from  the 
principal  sums,  but  that  commencing  with  that 
date  down  to  February  19,  1915,  the  date  of  bank- 
ruptcy, separate  checks  were  drawn  and  cashed 
for  interest,  none  of  w^hich  checks  included  either 
principal  or  discount.  He  then  shows  by  a  list  of 
the  checks  that  at  least  the  sum  of  $12,279.65 
was  paid  to  Rauer  on  the  admitted  interest  ac- 
count after  June  3,  1913.  The  brief  says:  ''The 
foregoing  statement  shows  that  the  Sunset  Con- 
struction Company  paid  Rauer  at  the  rate  of  about 
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$600.00  per  month  on  the  sum  of  all  outstanding 
loans.  Moreover,  it  shows  conclusively  that  Rauer 
receired  during  the  period  commencing  June  3, 
1913,  far  more  than  the  2%  per  month  admitted 
by  him."  He  also  submits  a  list  of  discounts 
shown  on  the  face  of  the  account,  amounting 
to  $1493.50,  and  also  a  list  of  additional  discounts 
in  the  sum  of  $1462.00,  which,  however,  by  sub- 
sequent stipulation,  was  cut  in  half  at  $731.00. 
He  then  comments  on  compounding  of  interest 
without  drawing  any  specific  results  therefrom. 
His  conclusion  is  that  since  by  the  statute  loans 
by  a  personal  property  broker  whereby  more  than 
2%  per  month  is  charged  are  declared  not  valid, 
it  is  open  to  the  Court  in  this  [29]  accounting 
to  reduce  the  rate  of  interest  to  1%  per  annum 
under  Section  1917  of  the  California  Civil  Code 
fixing  that  rate  where  there  is  not  ''An  express 
contract  in  writing  fixing  a  definite  rate."  By  a 
computation  shown  on  pages  2  and  3  of  the  original 
Closing  Brief,  after  making  allowances  for  in- 
terest otherwise  deducted,  the  trustee  takes  seven- 
teen twenty-fourths  of  the  result,  thus  allowing 
7%  and  reaches  a  final  claimed  reduction  of 
$8806.05. 

I  find  myself  unable  to  agree  with  the  trustee 
either  in  his  conclusion  as  to  the  effect  of  the  Stat- 
ute or  in  his  claim  that  there  is  a  demonstrated 
usury  on  the  facts  stated.  The  statement  that  a  total 
sum  of  $12,279.65  demonstrates  on  its  face  that  it 
represents  more  than  2%  per  month  does  not  seem 
to  me   to  be   self-evident   for  the   obvious   reason 
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that  in  the  me1;hod  adopted,  by  me,  following  the 
plaintiff  of  stating  this  account  by  deductions  from 
a  later  admitted  correct  account,  I  cannot  know  the 
balance    due    at    any   particular    time    during    the 
period  after  June  3,  1913.     Whether  any  individual 
payment   of   interest   or   a   total   for   a   period   is 
usurious  depends,  of  course,  on  the  amount  of  the 
principal  upon  which  the  payment  is  made.     Fur- 
thermore, I  do  not  agree  that  the  Statute  warrants 
us   in   reducing   the   rate    of   interest    to   7%    per 
year.     Section  4   of   the   Act   approved  April   16, 
1909,  as  amended  April  21,  1911,  reads  as  follows: 
*'No  contract  of  any  kind  or  nature  made 
by  any  personal  property  broker  which  comes 
within  the   sco]3e  of  business  as  set  forth  in 
Section  1  hereof,  or  which  in  any  way  involves 
any  security  given  to  secure  the  performance 
of    such    contract,    shall   be    valid    or    of   any 
force,   virtue    or    effect,    either   at   law   or   in 
equity,  if  there  is  therein  or  thereon  directly 
or  indirectly  charged,   accepted  or  contracted 
to  be  received  or  paid,  either  in  moneys,  goods, 
discount,  or  thing  in  action,  or  in  any  other 
way,  a  greater  benefit,  rate  of  discount,  or  in- 
terest  than  the  rate  of  two  per  centum  per 
month;  and  if  a  greater  benefit,  rate  of  dis- 
count    [30]     or  interest  than  two  per  centum 
per  month  is  directly  or  indirectly  advanced 
or  paid  upon  any  such  contract  as  is  in  this 
section  designated,  the  excess  above  the  said 
rate  of  two  per  centum  per  month  so  advanced 
or  paid  may  be  demanded  and  recovered  by  the 
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person  or  his  legal  representatives  or  assigns 
who  advanced  or  paid  the  same  from  the 
person  or  corporation  either  to  whom  or  for 
whose  use  or  benefit  such  payment  or  advance 
or  any  part  thereof  was  made." 
To  my  mind  this  means,  first,  that  as  to  any 
executory  contracts  where  it  is  proved,  as  it  doubt- 
less could  readily  be  proved  in  most  of  the  in- 
stances of  loans  by  Rauer  to  the  company,  that  a 
discount  or  bonus  was  paid  in  addition  to  the 
stipulated  rate  of  2%,  the  contract  of  loan  would 
be  invalid  and  Rauer  could  not  recover.  Where, 
however,  as  here,  the  transaction  has  been  exe- 
cuted and  the  excess  over  2%  per  month  has  been 
paid,  the  remedy  is  that  the  excess  can  either  be 
recovered  back  by  action  under  Section  4,  or  de- 
ducted in  an  accounting  proceeding  such  as  the 
present.  In  other  words,  the  Statute  makes  2% 
a  month  the  legal  charge  in  such  cases  as  this, 
refuses  to  enforce  an  executory  contract  for  a 
greater  rate,  and  when  executed  gives  a  rem- 
edy for  the  excess.  Such  transactions  as  this 
are  full  of  risk  and  to  my  mind  would  plainly  not 
be  compensated  by  an  allowance  of  7%  per  an- 
num and  the  Statute  so  recognizes.  I  conclude 
that  Section  1917  of  the  Civil  Code  does  not 
apply  and  that  I  must  credit  the  trustee  only  with 
the  proved  excess  over  2%  a  month.  It  is  not 
evident  to  me,  as  I  have  stated,  that  any  part  of 
the  $12,279.65  constitutes  an  excess  over  2%  a 
month  and  the  only  excess  that  is  allowable  is  made 
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up  of  the  items  of  discount  or  bonus  paid  while 
the  2%  rate  was  in  effect.     These  are  the  items  of 

April  1,  1913 $111.00 

June  3,  1913 15.00 

Sept.  5,  1913 40.00 

Total $166.00 

plus  the  stipulated  discounts  of  $731.00,  or  a  total 
of  $897.00.     [31]     The  latter  sum  will  be  deducted. 

Deduction  of  $1440.00  and  Interest.  This  re- 
presents a  plain  bookkeeping  error  by  Rauer,  which 
I  will  not  discuss  fully,  as  it  is  fully  and  adequately 
explained  in  the  plaintiff's  brief.  Rauer  received 
and  collected  certain  demands  against  the  City, 
charged  them  twice  and  credited  the  same  only 
once.  The  interest  on  this  amount  from  July  20, 
1913,  to  March  16,  1915,  was  paid  in  the  amount 
of  $561.60.  Interest  to  February  19,  1915,  would 
be  $547.20.  In  my  calculation  above  which  was 
roughly  adapted  to  bring  the  balance  stated  on 
March  15,  1915,  to  February  19,  1915,  I  did  not  in- 
clude interest  items  and  the  former  figure  should 
therefore  be  used  here.  Deduction  will  be  allowed, 
therefore,  in  the  sum  of  $2001.60'. 

The  matters  remaining  grow  out  of  transactions 
between  the  Sunset  Construction  Company  and 
Rauer  subsequent  to  the  date  of  Buckman's  bank- 
ruptcy, February  19,  1915.  As  I  have  stated,  that 
company  continued  doing  business  and  its  relations 
with  Bauer  continued  exactly  as  if  no  bankruptcy 
of  Buckman  had  occurred.  Collections  were  made 
upon     contracts     completed     before     bankruptcy. 
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Some  of  the  money  was  either  collected  by  or 
immediately  turned  over  to  Rauer.  The  moneys 
received  were  applied  by  him  not  only  for  current 
interest,  but  in  cancellation  of  loans  and  the  ap- 
plication was  indifferently  made  to  loans  prior  to 
the  bankruptcy  date  and  to  loans  subsequent  there- 
to. The  grading  equipment  of  the  company,  upon 
which  Rauer  had  a  chattel  mortgage  not  legally 
foreclosed  until  December  7,  1916,  was  sometimes 
used  by  Rauer  himself,  sometimes  rented  to  others 
and  the  rent  collected  by  Rauer,  and  sometimes 
used  by  the  Sunset  Construction  Company  on  con- 
tracts assigned  to  Rauer.  In  [32]  disposing  of 
these  matters  I  have  followed  the  following  prin- 
ciples which  seem  to  me  to  represent  good  law: 

1.  Any  money  due  the  Sunset  Construction  Com- 
pany on  February  19,  1915,  which  can  be  traced 
into  the  hands  of  Rauer  whether  applied  by  him 
on  indebtedness  prior  to  bankruptcy  date  or  sub- 
sequent thereto  have  been  charged  to  him  in  re- 
duction of  the  indebtedness  at  the  date  of  bank- 
ruptcy; 

2.  Where  collections  were  made  by  Rauer  after 
bankruptcy  and  applied  in  reduction  of  indebted- 
ness prior  to  the  bankruptcy,  I  have  followed  his 
application  of  funds  and  have  reduced  the  ac- 
count as  stated  on  February  19th  by  that  amount. 
If  those  moneys  were  subsequently  arising  assets 
of  the  Sunset  Construction  Company,  it  is  Rauer 's 
misfortune  that  he  applied  them  on  prior  debts. 
The  funds  have  been  so  mixed  by  him  and  there 
are  so  manv  items  of  doubt  and  so  much  in  the 
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evidence  to  show  th:ct  more  of  tlie  prior  assets  of 
the  Company  have  been  received  by  Rauer  than 
can  be  here  traced  that  I  have  felt  justified  in  as- 
suming that  his  application  of  collections  in  satis- 
faction of  checks  dated  prior  to  bankruptcy  and 
held  by  him  is  to  be  followed  as  a  correct  applica- 
tion of  the  proceeds; 

3.  Rentals  collected  or  earned  for  use  of  the 
mortgaged  equipment  have  been  charged  against 
Rauer  for  reasons  hereafter  more  fully  explained. 

Collection  of  $8040.60  on  account  of  Fourteenth 
Avenue  paving.  On  page  10  of  the  credit  items  in 
Rauer 's  original  statement  of  account,  Exhibit  1 
herein,  will  be  found  a  list  of  collections  in  1915 
and  1916  made  by  Rauer  on  account  of  a  contract 
concerning  Fourteenth  Avenue  between  A,  B  and 
C  Streets,  the  total  amount  of  which  [33]  is 
$8040.60.  As  regards  this  money  Rauer 's  position 
is  that  it  represented  a  paving  job  done  after  bank- 
ruptcy. The  trustee's  position  is  that  it  repre- 
sented a  grading  job  completed  by  the  company 
before  bankruptcy.  There  is  no  question  that  the 
grading  job  was  completed  before  bankruptcy,  its 
final  acceptance  by  the  Board  of  Public  Works 
occurring  on  January  22,  1915.  On  that  date  the 
voucher  book  of  the  company  shows  that  bills  were 
sent  out  to  various  persons  aggregating  in  amount 
$6712.80  (the  trustee's  brief  erroneously  states 
this  amount  at  $5293.80,  omitting  a  bill  sent  to 
Hyman,  voucher  2239,  in  the  sum  of  $1419.00). 
The  trustee  says  that  the  names  on  the  bills  coincide 
substantially  with  the  names  on  page   10  of  the 
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account  and  he  concludes  that  the  entire  collec- 
tions for  this  grading  work  have  been  traced  into 
Rauer's  hands.  At  the  expenditure  of  considerable 
labor,  I  have  traced  this  matter  through  the  cash 
books,  the  so-called  "black"  book  and  the  gray 
book  of  the  Sunset  Company  and  I  find  that  the 
trustee's  conclusion  has  been  too  readil}^  reached 
in  accordance  with  his  wishes.  A  number  of  these 
bills  were  collected  by  the  Sunset  Company  before 
the  bankruptcy  and  the  checks  therefor  either 
cashed,  deposited  to  their  account  or  transferred 
to  persons  other  than  Rauer.  There  follow  the 
payments  for  grading  proved  to  have  been  re- 
ceived by  Rauer  and  applications  of  money  whether 
for  grading  or  for  the  subsequent  paving  made 
by  him  on  account  of  obligations  prior  to  bank- 
ruptcy. 

On  February  10,  1915,  there  was  due  and  collected 
by  Rauer  two  warrants  on  the  city  and  county  of 
San  Francisco  in  the  total  amount  of  $990.00  for 
which  he  surrendered  checks  of  the  Sunset  Con- 
struction Company,  unpaid,  of  dates  prior  to  the 
bankruptcy.  This  credit  is  not  shown  in  Rauer's 
account. 

On  March  11,  1915,  the  cash  book  and  the  black 
book  show  [34]  that  Rauer  collected  other  bills 
against  the  city  and  county  for  grading  Fourteenth 
Avenue  in  the  sum  of  $495.00  and  applied  this, 
together  with  other  collections,  the  date  of  whose 
origin  with  reference  to  the  date  of  bankruptcy 
is  not  shown,  in  taking  up  checks  of  the  Company 
dated  both  before  and  after  bankruptcy.     I  there- 
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fore   charge  liim  with  the   amount   of   the   appli- 
cation to  prior  checks,  a  total  of  $665.00. 

On  May  20,  1915,  check  in  payment  of  a  bill 
against  one,  Webb,  one  of  the  bills  above  mentioned 
for  grading,  was  received  and  endorsed  to  Rauer  in 
the  sum  of  $137.50.     I  charge  this  collection  to  him. 

On  May  31st,  check  of  Hyman  for  $750.00;  on 
May  21th,  check  of  the  game  person  for  $250.00  were 
endorsed  to  Rauer  and  applied  in  pajonent  of  checks 
issued  after  bankruptcy.  The  testimon}^  of  Hyman 
and  a  receipt  in  evidence  show  that  Eauer  also  re- 
ceived from  Hyman  on  June  4,  1915,  a  payment  of 
$500.00  on  account  of  this  grading  contract  which 
is  not  shown  either  on  the  books  of  the  Sunset  Com- 
pany or  on  Rauer 's  account.  I  charge  him  accord- 
ingly with  $1500.00  thus  received  from  Hyman. 

On  May  25,  1915,  a  check  from  Dufau  for  grading 
Sunset  Avenue  in  the  amount  of  $20.00,  check  of 
Rider  for  $306.70  and  check  of  Meyer  for  $3148.04 
were  turned  over  to  Rauer.  The  Dufau  check,  as 
stated  was  for  grading.  It  is  possible  that  part  of 
the  Rider  check  w^as  for  grading,  although  not  cer- 
tain, and  likely  that  part  of  the  Meyer  check  was 
for  grading  done  prior  to  bankruptcy.  In  return 
for  this  money  Rauer  extinguished  obligations  by  a 
surrender  of  checks  dated  prior  to  February  19, 
1915,  in  the  total  amount  of  $2830.50  and  I  charge 
this  sum  to  him  in  accordance  with  the  principle 
stated.  On  May  22,  1915,  the  Sunset  Construction 
Company  transferred  to  Rauer  [35]  a  check 
from  Sol  Gretz  &  Sons  described  as  "Account  14th 
Avenue"  in  the  amount  of  $1043.36.  Getz  is  not 
among  the  persons  to  whom  grading  bills  appear  to 
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have  been  sent.  I  do  not  knowi  whether  the  bills 
cover  work  done  before  or  after  bankruptcy. 
Eauer,  however,  surrendered  one  check  in  the  sum 
of  $400.00  dated  prior  to  bankruptcy  along  with 
others  subsequent  thereto  and  I  accordingly  charge 
him  this  sum  of  $400.00.  On  June  3,  1915,  the  Sun- 
set Company  transferred  to  Rauer  a  check  from 
G-etz  for  $521.38,  one  to  E.  Jordan,  $83.75  and  one 
from  Gardizer  for  $160.00,  against  which  Rauer 
cancelled  checks  issued  prior  to  bankruptcy  in  the 
total  amount  of  $800.00.  I  accordingly  charge  him 
this  amount. 

The  total  of  deductions,  therefore,  which  I  make 
in  connection  with  the  trustee's  claim  that  this 
amount  of  $8040.60  should  be  charged  against  Rauer 
amounts  to  $7323.00. 

Claimed  Deduction  of  $2624.25.  The  trustee  lists 
these  items  on  page  4  of  the  appendix  to  the  Final 
Brief  as  collections  subsequent  to  bankruptcy  ad- 
mitted on  the  face  of  Rauer 's  account.  They  are 
taken  from  pages  5  and  6  of  the  Amended  Account 
and  consist  of  the  following: 
1915. 

July    5     C.  Sutro $320.00 

Dec.  J.  D.  Welch 100.00 

1916. 

Jan.  29    Profit  balance  on  contract  Lawton 

&  45th 422.50 

July  19     Profit  balance  on  Whittell  contract  568.05 
July    3     Profit   balance    on    contract    with 

Carolan 182.95 

Jan.  31     Profit  balance  on  McKenzie   con-  219.50 
tract    219.50 
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1915. 

July    9    Reese  150.00 

July  12     Gessler   81.25 

July  31     Phillips 600.00 

[36] 

There  is  no  question  but  what  these  collections  are 
admitted  by  Rauer,  but  there  is  nothing  in  the  evi- 
dence known  to  me  to  prove  that  they  arose  prior  to 
bankruptcy.  Obviously  if  Buckman  or  the  Sunset 
Construction  Company  did  work  for  Sutro,  Welch 
or  the  other  individuals  after  bankruptcy,  it  would 
be  shown  in  the  Rauer  statements  of  account  since 
they  cover  the  period  subsequent  to  the  bankruptcy, 
but  they  do  not  constitute  an  admission  that  they 
concerned  business  of  the  Sunset  Company  prior  to 
the  date  of  bankruptcy.  So  far  as  the  contracts  are 
concerned,  it  is  true  that  large  contracts  existed 
with  Carolan,  for  instance,,  and  maybe  with  the 
others,  prior  to  the  bankruptcy  but  work  was  also 
done  subsequent  to  the  bankruptcy.  There  is  noth- 
ing before  me  to  show  that  any  of  this  money  ap- 
plies to  the  pre-bankruptcy  period.  If  they  were 
untinished  contracts,  the  trustee  had  an  election  to 
be  exercised  within  a  reasonable  time,  whether  he 
would  complete  the  work  or  not.  Since  the  election 
was  not  made  until  long  after  the  contracts  were 
completed,  I  do  not  feel  inclined  to  assume  that  the 
election  would  have  been  made  and  I  see  no  reason 
in  the  present  state  of  the  proof  why  these  profits 
should  be  allowed  to  the  trustee.  The  deduction 
claimed  of  $2624.25  is,  accordingly,  denied. 

Miscellaneous  Collections.  The  briefs  disclose 
several    small    collections    shown    on    the    face    of 
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Rauer's  account,  wliich  I  conclude  were  assets  of 
the  Sunset  Construction  Company  on  the  date  of 
bankruptcy  and  charge  them  against  Rauer  without 
extended  discussion,  as  follows:     [37] 

Academy  of  Sciences $  300.00 

Reeder  &  Foster  407 .  20 

Bosworth   500.00 

Iverson    500.00 


$1707.20 
RENTAL    OF    EQUIPMENT    FOR    TARAVAL 
STREET  CONTRACT. 

This  was  a  job  of  grading  in  March,  1916,  done 
by  Rauer  on  his  own  account,  upon  which  certain 
equipment  belonging  to  the  Sunset  Construction 
company  was  used.  This  brings  up  the  question  of 
the  chattel  mortgage  on  the  equipment  given  to 
Rauer  by  the  company  in  June,  1914,  to  secure  a 
note  for  $5000.00  and  future  advances.  There  will 
be  found  in  the  briefs  a  great  deal  of  discussion  of 
the  law  and  the  facts,  much  of  which  seems  to  me 
unnecessary.  The  chattel  mortgage  is  in  evidence 
and  covers  certain  named  equipment  and  any  other 
personal  property  of  the  company.  It  was  accom- 
panied by  the  necessary  affidavits  and  was  recorded. 
It  contained  a  clause  allowing  the  mortgagee  to 
take  possession  after  default.  The  notes  were  pay- 
able on  demand  and  since  there  was  a  continuing 
balance  of  indebtedness,  it  is  probable  that  default 
occurred  at  an  early  date.  Rauer  took  possession 
of  the  equipment  for  use  on  the  Taraval  Street  job 
as  early  as  March,  1916.  The  chattel  mortgage  in 
question  and  the  accompanying  notes  wtere  made  to 
H.  Wehrle,  a  brother-in-law  and  dummy  of  Rauer. 
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On  July  22,  1916,  a  complaint  was  filed  in  the  State 
Court  whether  in  claim  and  delivery  or  foreclosure, 
is  uncertain.  The  certified  copy  of  the  decree  en- 
tered by  consent  on  the  day  after  the  filing  of  the 
complaint  recites  promissory  notes  in  the  sum  of 
$15,000.00,  the  giving  of  the  chattel  mortgage,  the 
delivery  of  the  property  under  mortgage  to  the 
.plaintiff  in  the  interval  between  the  filing  of  the  suit 
and  the  decree  on  the  following  day,  the  present  in- 
debtedness on  the  notes  in  the  sum  of  $10,000.00  and 
that  the  personal  property  secured  by  the  mortgage 
was  of  the  value  [38]  of  $7500.00.  Then  follows 
a  decree  "That  the  plaintiff  have,  recover  and  retain 
the  possession  of  all  the  above-described  personal 
property  and  that  the  defendants  be  credited  the 
sum  of  $10,000.00  on  the  $15,000.00  secured  by  said 
chattel  mortgage,  leaving  a  balance  in  favor  of  the 
plaintiff  in  the  sum  of  $2500.00."  The  ambiguity  in 
the  decree  as  to  the  balance  due  is  obvious,  but  it 
would  appear  that  it  was  intended  to  recite  that 
$5000.00  had  been  paid  on  the  notes  prior  to  suit  and 
that  the  property  was  taken  in  for  $7500.00,  leaving' 
a  balance  of  $2500.00'.  The  trustee  in  bankruptcy 
vas  not  joined.  In  August  Eauer  exercised  domin- 
ion over  the  property  by  giving  Buckman  an  option 
to  purchase  the  property  at  a  stated  figure  by  the 
application  of  rents  for  the  use  of  it.  In  Septem- 
ber, 1916,  the  interlocutory  decree  in  the  present 
case  was  granted  virtually  setting  aside  the  sale  in 
the  Superior  Court  by  decreeing  that  all  the  prop- 
erty of  the  Sunset  Construction  Company  w^ias  the 
property  of  Buckman  and  had  vested  in  his  trustee 
in  bankruptcy.  Thereafter  Rauer  filed  his  petition 
in  this  Court  in  bankruptcy,  asking  leave  to  fore- 
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€lose  the  chattel  mortgage.  It  was  foreclosed  and 
on  December  7,  1916,  the  property  w|as  sold  to  an- 
other admitted  dummy  of  Rauer  for  the  sum  of 
$3701.60  and  the  money  impounded  in  Court. 

Since  the  mortgage  provided  that  the  mortgagee 
might  take  possession,  Rauer  was  entitled  to  do  so 
at  any  time  after  default. 

CIVIL  CODE  2927. 

Such  a  taking  of  possession  would  not,  however, 
foreclose  the  mortgagor's  right  of  redemption. 
Neither  did  it  entitle  Rauer  as  the  mortgagee  to  col- 
lect any  rentals  upon  the  mortgaged  property  or  to 
make  use  of  it  for  his  own  benefit. 

First  National  Bank  vs.   Erreca,  116  Cal.  81. 
[39] 

Any  possession  he  might  take  was  only  for  his 
further  security.  Rentals  collected  by  the  mortga- 
gee during  his  possession,  however  acquired,  and  the 
value  of  the  use  of  equipment  by  him  on  his  own 
work  is,  therefore,  chargeable  against  him  in  favor 
of  the  mortgagor  and  the  trustee  in  bankruptcy. 
Counsel  for  Rauer  makes  claim  for  certain  expen- 
ditures upon  the  equipment.  These  are  denied  for 
two  reasons :  First,  expenditures  for  the  benefit 
of  mortgaged  property  will  not  be  allowed  where  the 
holding  of  the  mortgagee  is  adverse  to  the  mort- 
gagor as  is  here  evidenced  by  the  option  given  to 
Buckman;  and  second,  for  the  reason  that  the  proof 
is  indefinite  as  to  the  time  of  the  expenditures  and 
the  total  amount  thereof. 

The  trustee  claims  that  the  rental  value  of  this 
equipment  on  the  Taraval  Street  job  was  $475.00 
per  month  and  that  its  use  was  from  March  until 
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January  of  the  following  year.  The  evidence  seems 
to  show  that  while  the  final  acceptance  of  the  work 
did  not  take  place  until  January,  the  equipment  was 
taken  otf  the  job  after  three  and  one-half  months' 
use.  From  wiiat  the  evidence  shows  as  to  the  equip- 
ment in  use  and  the  rental  value  thereof,  I  find  that 
a  reasonable  rental  would  be  $375.00  a  month  for  a 
period  of  three  and  one-half  months,  or  a  total  of 
$1313.50,  which  wtill  be  charged  against  Rauer  in 
favor  of  the  trustee. 

Miscellaneous    Collections   of   Rent.     Rauer   col- 
lected rental  for  the  use  of  this  grading  equipment 
by  others  as  follows: 
Hutton,  included  in  statement  of  account, 

under  date  Aug.  1916 $  927.00 

Items,  not  included  in  account,  but  shown 
in     statement     of     account     rendered 

Buckman    1300.00 

Rent  from  Morgan  Improvement  Co 159 .  13 

Scrap  iron  sold 75.00 

$2461.13 
[40] 

Trustee's  Claim  for  Reasonable  Rental  Value  Be- 
tween July  1  and  December  1,  1916.  The  Trustee 
claims  that  he  should  be  allowed  $3867.37  for  reason- 
able rental  value  of  the  equipment  between  July  1, 
1916  and  December  1,  1916.  He  claims  that  the  total 
rental  value  of  the  equipment  during  this  period 
from  the  evidence  was  $7251.50,  from  which  he  de- 
ducts the  amount  claimed  by  him  for  use  on  the 
Taraval  Street  job  and  the  amounts  of  rentals  col- 
lected from  Hutton  and  others.     The  theory  of  this 
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claim  is  that  whether  the  property  was  in  fact  used 
or  not,  Rauer  having  taken  possession  must  account 
for  the  value  of  its  use.  It  seems  to  me  that  the 
cases  cited  by  the  trustee  may  be  distinguished  on 
the  ground  that  the  possession  taken  was  unlaw^f ul. 
Here  Rauer  had  a  right  to  take  possession  for  his 
security,  but  not  to  use  the  equipment.  If  his  pos- 
session was  lawful,  I  see  no  reason  why  he  could  not 
store  it  unused.  The  claim  for  reasonable  rental 
value  is  denied. 

Claim  of  the  Trustee  Arising  from  Contract  With 
the  Federal  Construction  Company.     The  facts  un- 
der this  matter  are  briefly  as  follows:  About  De- 
cember, 1914,  being  thus  before  the  bankruptcy  of 
Buckman,  certain  oral  contracts  were  entered  into 
between  the  Sunset  Construction  Company  and  the 
Federal  Construction   Company,  three  in  number. 
The   principal   one   concerned   some   work  on   San 
Bruno  Avenue;  the  other  two  were  minor  jobs  for 
street  work  on  Twenty-first  Avenue  and  on  "B" 
Street.     All  of  these  contracts  had  been  let  by  the 
city  to  the  Federal  Construction  Company.     On  the 
iSan  Bruno  job  the  terms  of  the  arrangement  be- 
tween the  two  companies  were  that  the  Sunset  was 
to  furnish  the  necessary  equipment  and  the  superin- 
tendence of  Buckman  and  the  Federal  was  to  fur- 
nish the  necessary  money.    The  profits,  if  any,  were 
to  be  divided  equally  and  losses,  if  any,  were  to  be 
borne  by  the  Federal  Construction  Company.     Sim- 
ilar   arrangements     [41]     were    made    as    to    the 
minor  jobs  excepting  that  the  Sunset  Company  was 
to  have  40%   of  the  profits  and  bear  40%   of  the 
losses.    The   iSan   Bruno   Avenue  job    was    begun 


George  H.  Hatfield  et  al.  49 

about  March  or  April,  1915,  and  was  completed  in 
January,  1916.  Officials  of  the  Federal  Construc- 
tion Company  testified  that  Buckman's  superinten- 
dence was  onl}^  nominal  so  that  the  Federal  had  to 
send  out  its  own  superintendent  on  the  job  and  that 
all  the  necessary  equipment  was  not  furnished  by 
the  Sunset  since  the  Federal  had  to  hire  a  steam 
shovel.  Difficulties  arose  as  to  a  settlement  under 
the  contract  and  there  are  in  evidence  stop  notices 
filed  by  Rauer,  to  whom  the  Sunset  contract  had 
been  assigned  in  June,  1916,  with  the  Auditor  of 
the  City  and  County  of  San  Francisco.  One  of 
these  stop  notices  contained  the  following  language : 
^*The  claim  of  $12,000  is  for  the  foregoing  rental, 
use  and  consumption  of  equipment  and  material 
used  in  the  grading  and  sewering  of  San  Bruno 
Avenue  between  Oakdale  Avenue  and  Galvin 
Street."  Nothing  is  said  about  Buckman's  services 
as  superintendent.  On  or  about  August  12,  1916,  a 
settlement  was  had  between  Rauer  and  Buckman  on 
the  one  side  and  the  Federal  Construction  Company 
on  the  other.  This  settlement  is  represented  in 
Rauer 's  statement  of  account  by  the  item  ''August 
12,  1916,  J.  Bowling,  $8409.80."  Bowling  was  the 
president  of  the  Federal  Construction  Company. 
In  the  opening  brief,  the  trustee's  claim  against 
Rauer  in  connection  with  this  subject  matter  was 
confined  to  this  sum  of  $&409.8O.  The  supplemental 
hearing  produced  further  evidence  and  the  trustee 
makes  claim  in  additional  amounts  increasing  his 
claim  to  $10,828.31. 

The  trustee  claims  that  Rauer  must  account  for 
any  moneys  traced  to  his  hands.     It  seems  to  me 
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that  the  trustee's  [42]  position  must  be  upheld 
Qii  either  one  of  the  following  theories : 

(1)  An  executory  contract  of  the  Sunset  Com- 
pany in  existence  at  the  date  of  bankruptcy,  which 
was  in  its  nature  transferable  (and  this  was  trans- 
ferable since  it  was  later  assigned  to  Rauer)  must  be 
held  to  be  one  which  the  trustee  had  an  election  to 
adopt  within  a  reasonable  time.  It  was,  however,  a 
concealed  asset  which  no  amount  of  diligence  on  the 
trustee's  part  would  discover  and  it  was  not  dis- 
covered until  this  accounting,  long  after  the  con- 
tract had  been  completed  and  settlements  made.  It 
was  a  contract  which  the  trustee  in  bankruptcy 
would  readily  have  adopted  upon  notice  of  it,  since 
it  involved  no  expenditures  by  him  and  no  possi- 
bility of  loss.  Rauer 's  counsel  objects  that  Buck- 
man  was  not  compelled  to  give  his  services  after 
bankruptcy  to  the  trustee  and  that  the  value  of 
those  services  rightfully  belonged  to  Buckman  and 
were  assignable  by  him  to  Rauer.  The  answer  to 
this  is  that  we  do  not  know  whether  Buckman 
would  have  given  his  services  if  the  trustee  had 
adopted  this  contract,  since  both  Buckman  and 
Rauer  conce?aed  the  facts;  and,  furthermore,  the 
terms  of  the  assignment  are  not  in  evidence.  The 
effect  of  this,  like  other  transactions  where  Rauer 
made  collections  of  the  Sunset  Company's  assets, 
was  that  he  thus  secured  a  preference  over  other 
creditors  existing  at  the  date  of  bankruptcy. 

The  second  theory  upon  which  the  trustee's  de- 
mand for  these  moneys  seems  to  be  justified,  has 
relation  to  what  has  been  said  heretofore  about  the 
rental   for  the   use   of  the   Company's   equipments 
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This  was  a  contract  in  which  the  consideration  given 
Iby  the  Sunset  Company  was  its  equipment  and 
Buclonan's  services.  If  the  evidence  in  this  case 
had  shown  the  reasonable  value  of  [43]  Buck- 
man's  services,  it  would  be  possible  to  consider 
whether  such  an  amount  ought  not  to  be  deducted 
from  the  moneys  received  by^  Rauer.  There  is  no 
such  evidence  that  I  have  discovered.  It  is  in  evi- 
dence that  at  the  same  time  he  was  doing!  other 
work.  (Transcript,  485.)  It  is  also  to  be  con- 
sidered that  the  withhold  notice  makes  no  mention 
of  the  services  as  part  of  the  foundation  of  the 
claim.  There  is  thus  a  confusion  of  moneys  which 
it  was  incumbent  upon  Rauer  to  resolve  to  my  satis- 
faction by  evidence.  In  the  absence  of  such  evi- 
dence, no  credit  will  be  given  for  the  value  of  Buck- 
man's  services. 

It  will  be  impossible  to  detail  in  this  report  all 
the  figures  in  the  computation  which  I  have  made. 
I  refer  to  the  transcript  of  the  final  account  concern- 
ing the  settlement,  taken  from  the  books  of  the 
Federal  Construction  Company  headed  ''A.E.B.," 
to  page  21  of  the  supplemental  brief  of  Rauer 's 
counsel,  to  the  transcript  of  the  journal  entries  in 
the  books  of  the  Federal  Construction  Company. 
From  these  sources  and  from  the  testimony,  to- 
gether with  Rauer 's  statements  in  evidence,  rein- 
forced by  the  concessions  of  the  defendant's  coun- 
sel as  to  amounts  received  by  Rauer,  and  concessions 
by  the  trustee's  counsel  as  to  amounts  for  which  he 
should  received  credit,  I  have  reached  my  results. 

I  may  say  that  the  trustee 's  counsel  is  not  entirely 
•clear  as  to  the  manner  in  which  the  figure  above 
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referred  to  of  $8409.80  is  reached.  This  appears  on 
page  5  of  the  credits  in  Exliibit  1  in  the  following 
entry : 

"August  12,  1916,  J.  Dowling,  $8409.80." 
The  detail  of  this  given  in  the  transcript  from 
Rauer 's  ledger,  page  66,  at  an  unnamed  date  after 
July  3,  1916,  is  as  follows :     [44] 

Dowling,  etc.  $7139.62 ;  unpaid  Asst.  21  &  22  &  B, 
$1145.18;  Anthony,  $125.00.  The  total  of  these 
items  is  $8409.80.  The  transcript  of  the  ledger  of 
the  Federal  Construction  Company  shows  that  the 
first  item  was  a  check  made  on  August  12,  1916, 
described  as  "Cash  in  full  J.  J.  Rauer  of  all  ac- 
count." The  $125.00  item  was  a  bill  against  An- 
thony for  street  work  done  b}^  the  Federal  Company, 
•assigned  to  Rauer  in  lieu  of  cash.  The  item  of 
$1145.18  refers  either  to  unpaid  assessments  or  un- 
paid assignments  of  account  similar  to  the  above  for 
street  work  on  the  streets  named,  made  by  the 
Federal  Company  to  Rauer.  The  smn  is  made  up 
of  the  following  items  shown  on  the  ledger  sheet  of 
the  Federal  Consti*uction  Company: 
1916 
Sept.  29     Amount  collected  by  Rauer 

from    ;Sieashore    Realty    Com- 
pany     $544.50 

1917 

April  14     Cash,  J.  J.  Rauer 292.05 

April  30     Josephine     Dillon     account     as- 
signed to  S.  C.  Co.  and  J.  J.  R.  287.75 
30     Diff.  of  acct 20.88 

$1145.18 
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Raiier  says  that  as  part  of  the  settlement,  he  took 
bills  for  collection,  some  of  which  were  collected 
and  some  w^ere  not  and  were  returned  to  the  Federal 
Companj^  The  ledger  account  discloses  that  on 
September  29,  1916,  he  collected  $541.50  and  that  in 
April,  1917,  being  the  date  apparently  when  unsuc- 
cessful collections  were  returned,  he  took  a  collec- 
tion against  Dillon  as  cash  and  credited  the  item  of 
$292.05  and  since  he  acknowledges  a  credit  in  full, 
what  must  be  deemed  a  cash  item  of  $20 .  88  to  settle 
the  transaction.  In  other  words,  the  trustee's  error 
is  that  he  charges  the  item  of  $292.05  against  Eauer 
twice  and  does  not  [45]  charge  the  item  of 
$20.88. 

The  transcript  of  the  ledger  sheet  of  the  Federal 
Construction  Company  headed  "A.  E.  Buckman" 
concerning  these  three  jobs  shows  on  the  credit  side 
an  item  of  cash  paid  by  Eauer,  rental  for  cars  used 
by  the  Federal  on  still  another  job,  pro  rata  shares 
of  profit  on  two  of  the  jobs,  charges  against  the 
Federal  for  team  hire  paid  by  Eauer  in  part  on  the 
San  Bruno  job  and  in  part  on  other  jobs,  and  other 
bookkeeping  entries ;  on  the  debit  side  it  shows  that 
the  account  was  balanced  in  part  by  payments  to  the 
Sunset  Company,  in  part  by  charges  against  that 
Company  for  paving  work  on  Fourteenth  Avenue 
.and  other  charges,  in  part  by  payments  to  Eauer 
and  in  part  by  assignments  of  claims  against  others 
made  to  Eauer  and  collected  by  him. 

Eauer 's  counsel,  page  21  of  his  supplemental  brief 
acknowledges  receipt  by  Eauer  from  the  Federal 
Construction    Company,   including   the   Fourteenth 
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Avenue  paving  and  numerous  other  itemSj  in  the 
total  amount  of  $17,216.49.  I  take  these  conces- 
sions as  a  starting  point.  In  addition,  he  must  be 
charged  with  the  receipt  of  the  following  items 
shown  in  the  transcript  of  the  Federal's  ledger 
sheet : 
1915 
Nov.  20     Cash  to  Sunset  Construction 

Company    $150 .  00 

Nov.  30    Cash  to  Sunset  Construction 

Company    200.00 

Dec.  22     Cash  to  Sunset  Construction 

Company    250 .  00 

1916 

Jan.  22    Cash  to  iSunset  Construction 

Company    $300.00 

Apr.     8     Cash  to  Sunset  Construction 

Company  and  J.  J.  Eauer 250.00 

Apr.  30        20.89 

Total     , f.  .$1170.86 

Adding  the    17216.49 

Total  received  by  Rauer $18387.37 

[46] 

Receipt  of  the  items  omitted  by  counsel  had  al- 
ready been  admitted  by  the  statement  of  account, 
Exhibit  1;  for  the  first  five  items  named,  see  page 
3  of  the  credits  and  $30.88  is  part  of  the  total  of 
$8409.80  shown  on  page  5  of  the  credits. 
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The  trustee's  closing  supplemental  brief,  page  22, 
admits  the  following  are  proper  credits  to  Rauer: 

Cash    $2,000.00 

Overcharge  Joseph  Estate  (book- 
keeping entry)    205 .  52 

Teaming   5,190. 45 

Allowance  to  Buckman 188 .  60 

Allowance  to  Buckman 91 .  40 


$7,675.97 
It  appears  to  me  plain  that  counsel  for  every- 
body have  conceded  too  much.  From  the  figure  of 
$17,216.40  conceded  by  Rauer 's  counsel  to  have  been 
received  by  him,  there  should  be  deducted  the  item 
of  $227.81,  the  pro  rata  share  of  loss  on  Twenty-first 
Avenue,  which  w^as  not  a  cash  receipt  but  an  offset 
to  profits  on  the  other  jobs.  Deducting  this  from 
the  figure  of  $18,387.37,  to  which  I  have  increased 
the  amount  chargeable  against  Rauer,  gives  us  ai 
final  figure  of  $18,159.56,  chargeable  against  Rauer 
in  favor  of  the  trustee.  On  the  other  hand,  the 
trustee  has  included  in  his  allowances  of  credit  to 
Rauer,  two  items  of  $188.60  and  $91.40,  total  $280.00, 
which  appear  from  the  ledger  sheet  to  have  been 
allowances  made  to  Buckman  to  be  credited  against 
the  charges  of  $2212.78  for  checks  or  otherwise  paid 
to  him  by  the  Federal.  The  net  credit  to  Rauer 
should  therefore  me  $7395.97  instead  of  $7675.97. 
Deducting  $7395.97  from  the  $18,159.56,  we  have 
a  balance  of  $10,763.59,  for  w^hich  Rauer  must  be 
charged  in  this  account.     [47] 
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Deduction  of  $3701.60  Paid  into  Court  on  Fore- 
closure of  Chattel  Mortgage.  A^  stated  above, 
Rauer  petitioned  the  Referee  in  Bankruptcy  in  the 
Matter  of  the  Estate  of  Buckman,  Bankrupt,  for 
an  order  of  sale  of  the  property  secured  by  the 
chattel  mortgage  given  to  Wehrle  in  his  behalf,  and 
that  upon  the  sale,  the  money  paid  be  impounded  to 
await  the  disposition  thereof  by  the  Court.  On 
December  7,  1907,  the  mortgaged  property  was  sold 
to  a  dummy  of  Rauer  for  $3701.60  (Transcript, 
503)  and  the  money  was  advanced  by  Rauer  and 
was  impounded  as  prayed.  It  is  Rauer 's  claim,  of 
course,  that  the  debt  for  which  the  chattel  mortgage 
was  security  had  not  been  paid  and  that  the  money 
should  be  turned  over  to  him.  The  trustee,  on  the 
other  hand  charges  Rauer  with  this  sum,  the  amount 
being  stated  in  error  at  $3706.00  (see  appendix, 
page  4,  to  original  final  brief). 

It  is  not  clear  to  me  why  this  sum  should  be 
charged  to  him  nor  why  this  transaction  should 
enter  into  this  accounting  in  any  manner.  If  the 
final  result  of  this  accounting  should  show  a  balance 
due  to  Rauer  on  some  claim  filed  against  the  Estate 
of  Buckman  and  if  the  Referee  should  determine 
that  it  is  preferred,  he  doubtless  will  order  the  im- 
pounded money  paid  to  Rauer.  If,  on  the  other 
hand,  the  result  of  this  accounting  should  show  a 
balance  due  to  the  trustee,  then  it  will  likewise  fol- 
low that  Rauer 's  claim  against  the  estate,  preferred 
or  otherwise,  will  be  denied  and  the  money  retained 
as  general  assets  of  the  Estate  in  Bankruptcy.  In 
other  words,    the    disposition    of    the    impounded 
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money  seems  to  me  to  be  a  matter  for  the  Bank- 
ruptcy Court,  guided  of  course,  by  the  action, of  this 
Court  upon  the  Master's  report  on  this  accounting. 
There  are  many  questions  discussed  in  the  briefs 
which  [48]  I  have  not  thought  it  necessary  to 
comment  upon  and  claims  on  both  sides  which  I  have 
disapproved  without  comment,  in  the  interest  of 
brevity.  It  may  be,  however,  that  unintentional 
omissions  or  mistakes  have  been  made  and  these 
should  be  called  to  my  attention  on  objections  to  the 
report  when  announced  in  draft. 

SUMMARY. 

Admitted  amount  due  Rauer  March  13, 

1915    $28,874.82 

Deductions    to    determine    amount    due 

February  19,  1915,  supra,  page  8 .  . .  .     2,187 .  45 


Statement  revised  to  February  19,  1915.  .$26,687.37 


Deductions  herein  made  in  favor  of  Trustee  as 

follows : 
Admitted  credits  on  mortgage,  supra, 

page  12    $  7,500.00 

Excessive  interest,  supra,  page  15 897.00 

Erroneous  charge  of  $1440.00  and  inter- 
est, supra,  page  16 2,001 .  60 

Collections  by  Rauer  a/c  14th  Avenue, 

etc.,  supra,  page  20 7,323.00 

Miscellaneous  collections  of  assets,  supra, 

page  722    1,707.20 
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Equipment  rental  Taraval  Street,  supra, 

page  24 1,312.50 

Equipment  rental  collected  from  others, 

supra,  page  24  2,461 .  13 

Federal  'Construction  Company  matter. . .   10,763 .  59 

Total  deductions   $33,966.02 


Statement  of  Rauer,  February  19,  1915..$26,687.37 
Balance  due  Trustee 7,278.65 


$33,966.02 
[49] 

For  the  foregoing  reasons,  I  find  there  is  now 
due  from  defendant  J.  J.  Rauer  to  the  Trustee  in 
Bankruptcy,  the  siun  of  $7,278.65. 

And  I  conclude  that  the  plaintiif  herein  should 
have  the  decree  of  this  Court  that  all  unpaid  checks 
drawn  by  the  Sunset  Construction  Company  in 
favor  of  J.  J.  Rauer  and  all  promissory  notes  of 
said  company  in  favor  of  said  Rauer  or  any  other 
person  as  his  trustee,  if  now  in  evidence  in  this 
case,  be  canceled  as  paid  and  that  any  such  checks 
or  notes  not  in  evidence  but  still  held  by  said  Rauer 
as  evidence  of  claimed  indebtedness,  be  ordered 
'delivered  up  to  be  canceled.  That  the  plaintiff, 
the  said  trustee,  have  the  decree  of  this  Court  di- 
recting said  J.  J.  Rauer  to  pay  the  said  trustee  the 
sum  of  $7,278.65,  together  with  interest  thereon 
from  the  date  of  the  Master's  final  report  herein 
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until  paid  at  the  rate  of  seven  (1%)  per  cent  per 
annum,  and  costs  of  suit. 
Dated  June  16,  1921. 

H.  M.  WRIGHT, 
Sp.  Master.     [50] 


Supplemental  Report. 

On  June  16,  1921,  the  foregoing  report  was  an- 
nounced in  draft  and  the  parties  were  given  until 
July  6,  1921,  within  which  to  present  their  objec- 
tions thereto.  This  time  was  subsequently  extended 
to  include  July  23,  1921,  and  on  the  last  mentioned 
date  the  parties  were  heard  in  brief  argument  as  to 
certain  matters  contained  in  the  objections.  On 
July  15,  1921,  the  defendant,  Rauer,  filed  objections, 
which  are  herewith  separately  returned.  On  July 
23,  1921,  plaintiff  likewise  filed  objections,  herewith 
separately  returned. 

The  objections  disclosed  defects  in  the  report 
that  were  not  unanticipated  in  view  of  the  difficulty 
in  ascertaining  the  facts  and  in  disposing  of  them, 
to  which  I  have  referred  in  the  draft  report.  Be- 
fore my  consideration  was  finished,  however, 
Messrs.  Grant  &  Zimdars  appeared  as  additional 
counsel  for  defendant  Rauer,  and  left  with  me  a 
document  entitled  "Observations  Upon  Master's 
Report"  to  which  was  annexed  a  report  by  Haskins 
&  Sells,  Certified  Accountants,  this  document  really 
being  additional  objections  to  the  report,  and  asked 
leave  to  file  it.  Counsel  for  the  plaintiff  as  well  as 
counsel  for  defendant  Rauer  were  called  in  to  attend 
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me  on  August  27,  1921,  for  hearing  as  to  whether 
the  additional  matter  should  be  received.  Counsel 
for  the  trustee  did  not  object  and  it  was  accordingly 
ordered  that  the  so-called  observations  be  received 
as  additional  objections  to  the  report.  At  the  same 
time  the  parties  were  heard  in  ol^al  argument,  the 
burden  of  which  on  the  part  of  defendant  Eauer 
was  that  throughout  the  proceedings  under  the 
Order  of  reference,  the  interlocutory  decree  had 
been  misunderstood  and  the  accounting  made  and 
decided  under  a  misapprehension  that  was  vital. 
'Counsel  for  the  Trustee  asked  leave  to  brief  the 
matter  and,  [51]  accordingly  briefs  were  filed  by 
the  plaintiff  on  October  14,  1921,  by  defendant 
JEauer  in  reply  on  October  31,  1921,  and  by  the 
Trustee  on  November  10,  1921.  These  briefs  are 
also  separately  returned. 

I  consider  first,  the  point  made  as  to  the  inter- 
pretation of  the  decree.  The  defendant  contends 
that  the  pleadings,  the  evidence  and  the  decree 
show  that  the  whole  suit  concerned  the  shares  of 
stock  of  the  Sunset  Construction  Company  pledged 
to  Eauer,  the  pledge  being  declared  void  and  the 
property  in  the  stock  remaining  in  Buckman  and, 
by  his  bankruptcy,  passing  to  the  Trustee  on  Feb- 
ruary 19,  1915.  The  accounting  ordered  between 
Eauer  and  others  on  the  one  hand,  and  the  company 
on  the  other  hand,  would  be  useful  and  was  needed 
to  determine  whether  the  shares  had  value.  But, 
it  was  urged,  since  it  was  Buckman  who  was  de- 
clared bankrupt  and  since  the  Sunset  Construction 
was   never   declared  bankrupt,  the   date  of  bank- 
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ruptcy  had  no  significance.  It  must  be  borne  in 
mind  that  the  theor}^  upon  which  the  accounting 
had  proceeded  was  that  any  intermeddling  by  Rauer 
with  assets  of  the  Company  after  the  date  of  Buck- 
man's  bankruptcy  was  unauthorized,  that  he  must 
account  for  all  collections  or  profits  from  its  assets 
and  be  allowed  none  of  its  debts  to  him  due  to  con- 
tinued business  relations  after  the  date  of  bank- 
ruptcy. It  is  apparent  that  the  point  was  a  serious 
one,  since  if  his  contention  was  true,  it  might  well 
be  that  by  including  subsequent  transactions  by  way 
of  payments  and  receipts,  it  would  appear  that 
nothing  was  due  from  Rauer,  but  on  the  contrary, 
a  sum  approximating  the  sum  claimed  in  his  state- 
ments of  account  in  evidence  was  due  to  Rauer.  I 
think  that  if  the  interlocutory  decree  had  been  read 
at  the  time  of  the  argument,  no  further  discussion 
would  have  been  necessar}^  The  parties  are  aware 
that  the  terms  of  the  decree  embodying  [52]  the 
order  of  reference  furnishes  the  chart  of  the  Mas- 
ter's authority.  It  is  not  for  the  Master  to  review 
the  proceedings  as  on  a  bill  of  review  or  as  on  an 
appeal.  If  there  is  error,  it  is  not  for  me  to  correct. 
Briefing  the  interlocutory  decree,  it  provides  in 
Paragraph  1  that  A.  E.  Buckman  was  on  February 
19,  1915,  the  date  of  bankruptcy,  the  owner  of  all 
the  issued  stock  of  the  Sunset  Construction  Com- 
pany, that  on  that  date  it  passed  to  his  Trustee  in 
bankruptcy.  The  second  paragraph  provides  that 
at  all  times  and  on  February  19,  1915,  he  was  "The 
owner  of  the  Sunset  Construction  Company,  a  cor- 
poration, and  of  all  the  property,  books  and  records 
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of  said  Company."  That  on  the  day  mentioned, 
''The  Company,  the  property,  books  and  records 
vested  in  and  became  and  now  are  the  property"  of 
the  Trustee.  The  third  paragraph  provides  that 
Rauer  and  others  account  for  all  moneys  or  prop- 
erty received  by  them  from  or  advanced  by  them 
to  the  company  since  December  12,  1911  "For  the 
purpose  of  determining  what  claims  if  any  exist 
between  said  company  and  said  persons." 

Now  it  is  obvious  that  the  phrasing  of  the  decree 
was  open  to  criticism  in  making  an  individual  the 
Owner  of  a  corporation.  It  is  also  obvious  that 
there  is  an  inconsistency  between  Paragraphs  1 
and  2  in  speaking  of  Buckman  as  the  owner  of  the 
issued  stock  of  a  corporation  and  at  the  same  time 
of  the  corporation  itself  and  of  its  property. 
Nevertheless,  it  is  necessary  for  me  to  obey  the 
decree  in  its  most  inclusive  form,  which  is  the  form 
embodied  in  the  second  paragraph  declaring  the 
Trustee  the  owner  of  the  property  of  the  company. 

Counsel  for  Rauer  have  made  a  striking  argu- 
ment by  referring  to  Paragraphs  1  and  3  of  the 
interlocutory  decree  and  utterly  neglecting,  or  at 
least  glossing  over.  Paragraph  2.  They  likewise 
[53]  misstated  the  bill  of  complaint  in  saying  that 
it  only  concerned  the  ownership  of  the  pledged 
stock,  w^hen  it  also  alleges,  rather  inartistically  to 
be  sure,  that  the  company  was  merely  an  embodi- 
ment of  Buckman  and  that  it  was  necessary  that  its 
assets  be  realized  on  for  the  benefit  of  Buckman 's 
creditors.  It  is  true  that  the  terms  of  the  third 
paragraph,  directing  the  accounting  of  transactions 
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"between  the  company  and  Bauer  can  be  more 
readily  related  to  Paragraph  1,  declaring  the  Trus- 
tee the  owner  of  the  stock  in  the  company,  but  it  is 
also  true  that  these  terms  can,  without  undue 
violence,  be  related  to  Paragraph  2,  declaring  the 
Trustee  the  owner  of  the  company  and  of  its 
property. 

I  conclude,  therefore,  that  the  reference  thus  far 
has  been  on  no  mistaken  theory,  and  that  Rauer 
must  account  to  this  Trustee  for  dealings  with  the 
company's  assets  owned  on  February  19,  1915,  after 
that  date,  without  the  benefit  of  offsets'  subse- 
quently accruing.  There  are,  of  course,  difficulties 
arising  out  of  the  fact  that  the  company  was  never 
declared  a  bankrupt,  that  its  creditors  have  not  been 
scheduled  and  notified  to  file  their  claims  and  that 
defendant  Rauer  will  suffer  loss  by  reason  of  the 
fact  that  he  believed  himself  entitled  to  deal  with 
the  company  after  Buckman's  bankruptcy  as  a 
separate  entity  not  affected  by  his  bankruptcy. 
These,  however,  are  matters  that  concern  the  cor- 
rectness of  the  interlocutory  decree  only,  and  so  far 
as  Rauer  is  concerned  I  shall  hereafter  embody  a 
recommendation  that  he  be  allowed  to  prove  his 
claim  herein. 

I  consider  first  the  objections  of  defendant 
Rauer:  The  objections  originally  filed  contained  42 
pages  of  typewriting  and  offended  against  the  rule 
that  objections  should  be  clear  and  specific  in  point- 
ing out  the  matters  relied  on.  The  document  con- 
stitutes [54]  an  argument  and  evinces  consider- 
able misapprehension  of  what  the  report  means  and 
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of  the  evidence  that  I  have  before  me.  Certain 
misapprehensions  of  counsel  should  be  corrected. 
They  claim,  for  example,  that  I  have  not  followed 
the  directions  in  the  order  of  reference  in  that  I 
have  not  adopted  the  Rauer  accounting  in  Exhibit  1 
and  Exhibit  3.  I  have  returned  these  as  part  of 
the  evidence,  but  I  have  not  adopted  them  for 
several  reasons.  One  reason  was  that  they  amount 
to  a  statement  of  transactions  from  the  beginning 
of  dealings  between  Eauer  and  the  Sunset  Construc- 
tion Company  to  the  end,  long  after  the  bankruptcy 
of  Buckman.  The  conclusion  of  Exhibit  3,  for  in- 
stance, that  there  was  a  balance  due  on  February 
19,  1915,  of  $36,807.04  cannot  be  true  since  it  con- 
cerns transactions  after  that  date.  This  was  the 
balance  I  sought.  Furthermore  the  account,  though 
professing  on  its  face  to  be  supported  by  numbered 
vouchers,  was  not  so  supported.  The  testimony  in 
regard  to  it  was  confused,  uncertain  and  lacking  as 
regards  many  items  and  there  was  much  omitted 
that  should  have  been  included.  I  found  it  im- 
possible either  to  adopt  the  report  or  to  state  any 
account  in  debtor  and  creditor  from  the  beginning. 
Accordingly,  I  accepted  as  true,  a  statement  of  a 
balance  due  on  March  15,  1915,  contained  in  several 
documents  on  file  in  this  court,  verified  by  the  oath 
of  Mr.  Rauer.  It  is  idle  for  counsel  to  say  that 
these  documents  were  hastily  prepared.  Attorneys 
should  not  prepare  documents  in  a  legal  proceeding 
'hastily,  nor  should  their  client  verify  them  unless 
he  is  ready  to  be  bound  by  the  statements  therein. 
In  taking  these  figures  as  I  did,  shown  in  these 
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yerified  statements  as  true,  and  proceeding  there- 
after to  deduct  items  erroneously  included  and  to 
charge  Mr.  Rauer  with  funds  which  should  be 
turned  over  to  the  Trustee,  I  conceive  that  in  all 
respects  I  am  [55]  following  the  order  of  refer- 
ence directing  me  to  find  the  state  of  the  account 
between  the  parties.  At  page  11  and  following  of 
defendant's  objections  and  also  in  the  supplemental 
objections,  it  is  claimed  that  the  item  of  $7500.00 
credited  the  company  on  the  Wehrle  mortgage  debt 
was  or  must  have  been  already  accounted  for  in  the 
Statement  of  account  as  of  March  15,  1915,  herein- 
above referred  to.  It  was  argued  that  this  con- 
clusion is  supported  by  the  fact  referred  to  in  my 
report,  page  7,  that  there  is  but  slight  difference 
between  this  statement  of  account  and  the  amount 
of  outstanding  checks  shown  in  the  gray  book.  It 
Is  therefore  concluded  that  the  March  15th  state- 
ment included  all  the  outstanding  checks  and  that 
the  balance  due  on  the  mortgage  must  have  been 
carried  in  open  account.  The  answer  to  this,  how^- 
ever,  is  that  the  papers  draw^n  by  Mr.  Rauer 's 
counsel  and  verified  by  him  in  which  the  balance  is 
stated  also  stated  the  entire  receipts  by  Rauer  from 
the  Sunset  Company  since  March,  1911,  and  the 
entire  pa^yments  since  that  date.  They  must,  there- 
fore, charge  the  indebtedness  by  mortgage  and  it 
follows  from  this  that  any  collection  from  the 
security  thereafter  made  is  one  not  represented  in 
the  balance  stated  on  March  15,  1915.  Another 
misapprehension  is  shown  in  the  statement  of  the 
original  objections,  page  40,  with  respect  to  certain 
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checks  drawn  by  the  Federal  Construction  Com- 
pany, payable  to  the  Sunset  Construction  Company. 
Complaint  is  made  that  these  are  charged  against 
Rauer  without  evidence  that  he  ever  received  them. 
The  answer  has  already  been  given  on  page  31,  lines 
"1  to  4  of  the  foregoing  report,  which  show  irre- 
futably that  Rauer  had  already  admitted  receipt 
of  these  items  in  his  statement  of  account  Ex- 
hibit 1. 

At  page  30  and  following  of  defendant's  objec- 
tions will  be  found  a  list  of  pajnnents  alleged  to 
have  been  made  by  Rauer  in  the  [56]  way  of  re- 
pairs to  the  equipment  for  which  he  has  been 
charged  with  rental  and  it  is  stated  that  the  vouch- 
ers were  in  evidence.  The  numbered  vouchers  to 
which  counsel  refers  in  his  brief  are  not  in  evidence. 
There  w^re  a  number  of  bills  offered  and  received 
without  careful  examination  either  by  counsel  or 
the  Master  at  the  time  and  these  are  separately 
returned.  I  have  examined  the  transcript  of  evi- 
dence and  also  these  bills.  Many  of  them  are 
duplicates;  many  concern  the  year  1918  and  only 
8  of  them  are  receipted  so  as  to  constitute  vouchers 
for  payments.  Such  a  loose  and  careless  method 
of  proof  must  carry  its  own  penalty.  I  do  not 
know  and  cannot  find  that  Mr.  Rauer  paid  these 
bills;  they  may  have  been  paid  by  others  renting 
the  machinery,  or  paid  in  larger  amounts,  or  not  at 
all.  The  total  amount  of  the  bills  which  bear  re- 
ceipts on  their  faces  is  $286.93.  The  only  possible 
theory  upon  which  these  payments  made  after 
bankruptcy   could  be   allowed  would  be  that   they 
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helped  to  produce  rentals  during  the  period  when 
Rauer  has  been  charged  with  those  rentals.  The 
amount  of  expenditures  which  were  incurred  during 
that  period  for  which  rentals  have  been  charged 
amounts  to  $148.43.  Trustee's  counsel,  at  one  of 
the  later  arguments,  was  willing  to  concede  this 
amount  as  a  credit,  though  there  is  some  doubt  in 
my  mind  as  to  part  of  it.  Under  the  circumstances, 
I  will  amend  the  report  by  allowing  Rauer  a  credit 
of  $148.43. 

At  page  19  of  the  objections  counsel  alleges  errors 
in  the  process  w^hereby  at  page  7  of  the  report  the 
balance  claimed  to  be  due  Rauer  on  March  15,  1915, 
w^as  figured  back  to  February  19,  1915,  the  date  of 
bankruptcy.  I  have  gone  over  the  cash  book  and 
the  black  book  and  have  amended  my  figures  by 
including  only  plain  cash  items  and  amending  some 
doubtful  items.  The  amended  objections  and 
especially  the  accompanying  accountants'  report 
pointed  out  a  very  patent  error  at  page  8  of  the 
report  in  that  I  have  deducted  the  balance  of  pay- 
ments to  Rauer  [57]  over  receipts  from  him 
from  the  March  15th  figure,  when  it  should  be  added 
thereto. 
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The  tabulation  on  pages  7  and  8  should  be  cor- 
rected to  read  as  follows: 
1915 

Feb.    24    Keceived  J.  J.  Kauer,        C.  B.  356  $  245.00 

March  1  "  "        loan  C.  B.  360  30.00 

2  **  "  "       "     360  200.00 

5    Paid,  J.  J.  Rauer,  "     361    $355.00 

5    Received,  J.  J.  Rauer      B.  B.    15  125.00 

8  "  "  C.B.  360  300.00 

12  "  "        loan    "     362  75.00 

12     Paid,  2  City  warrants,  B.  B.    15      495.00 
12     Paid,     J.     J.     Rauer, 

check  of  Scott,  B.  B.    15      535.00 

12     Paid,  R.  Monigan,  col- 
lection cash,  B.  B.    15        35.00 
15     Received,  J.  J.  Rauer 

Loan,  C.B.  362  175.00 


$1420.00    $1150.00 

The  difference  between  amounts  received  from 
Rauer  and  paid  to  him  is  $270.00.  Adding  this 
sum  to  $28,874.82,  the  amount  of  the  account  on 
March  15,  1915,  brings  the  state  of  the  account  on 
February  19,  1915,  to  the  sum  of  $29,144.82. 

In  the  deductions  that  follow  on  page  8  of  the 
draft  report,  are  included  $897.00,  excessive  in- 
terest (report  page  15)  and  also  $2001.60,  due  to  an 
admitted  error  in  Rauer 's  bookkeeping,  with  in- 
terest thereon,  making  a  total  of  $2898.60.  De- 
ducting  these   amounts  from   $29,144.82   gives   us 
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the  figure  of  $26,246.22  as  the  correct  amount  of 
the  debt  due  to  Rauer  on  February  19,  1915,  in- 
stead of  the  sum  given  in  the  foregoing  report, 
for  example,  in  the  summary  at  page  33. 

Other  deductions  shown  in  the  summary  and  in 
the  report  were  all  in  the  nature  of  collections  by 
Rauer  of  assets  of  the  Sunset  Construction  Com- 
pany existing  at  the  date  of  bankruptcy  or  were 
earnings  of  the  property  of  the  company  there- 
after, to  which  the  [58]  trustee,  and  not  Rauer, 
was  entitled.  The  method  employed  by  counsel  for 
the  trustee  in  their  briefs  and  the  method  accord- 
ingly adopted  by  the  Master  in  the  foregoing  re- 
port was  to  credit  Rauer  with  the  debt  of  the  Sun- 
set Construction  Company  and  to  charge  him  with 
these  collections  made  after  bankruptcy.  This  will 
be  clearly  seen  in  the  foregoing  summary  on  page 
33,  resulting  in  a  balance  due  to  the  Trustee  there 
shown  of  $7278.65. 

There  are  now  presented  two  objections  to  the 
draft  report  by  the  trustee.  The  most  important 
of  these  points  out  that  this  procedure  of  account- 
ing was  incorrect  in  that  it  resulted  in  paying  off 
Rauer 's  debt  in  full  and  devoting  only  the  balance 
to  payment  of  such  other  creditors  as  may  have 
proved  their  claims  in  the  bankruptcy  proceed- 
ings. The  Trustee  points  out  that  Rauer  should 
be  ordered  to  turn  over  all  these  collections  to 
the  Trustee  and,  of  course,  it  follows  that  he  should 
also  be  allowed  to  prove  his  debt  for  his  share  of 
any  dividends  which  may  be  declared.  It  is  sur- 
prising that  this  point  has  hitherto  escaped  the 
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attention  not  only  of  counsel,  but  of  the  Master. 
The  validity  of  the  objection  seems  obvious  and 
the  point  irrefutable.  It  results  that  no  statement 
of  a  balance  due  can  be  declared  in  these  proceed- 
ings, but  there  must  be  found  an  amount  for  which 
Rauer  is  chargeable,  to  be  ordered  turned  over 
to  the  Trustee;  and  likewise,  there  must  be  found 
the  amount  of  the  debt  of  the  Sunset  Construc- 
tion Company  to  Rauer  at  the  date  of  the  ad- 
judication in  bankruptcy. 

In  view  of  this  apparent  error  and  of  others 
pointed  out  in  the  objections  and  the  amended  ob- 
jections, I  have  taken  the  occasion  to  completely  re- 
examine the  whole  report  as  concerns  this  post- 
bankruptcy  period.  I  have  not  restricted  myself 
to  the  objections  pointed  out  by  either  party. 
The  error  above  pointed  out  is  clearly  [59] 
seen  in  my  statement  of  principles,  page  17  of  the 
report.  Paragraphs  1  and  3  are  correct  in  charg- 
ing against  Rauer  the  money  collections  and  rent- 
als, but  they  are  incorrect  in  applying  these 
amounts  in  equivalent  reductions  of  the  indebted- 
ness at  the  date  of  bankruptcy. 

Paragraph  2,  page  17,  is  stated,  I  think,  too 
strongly  against  the  defendant  Rauer.  In  brief, 
I  have  stated  as  a  principle  to  be  followed  that 
where  the  sources  of  collections  were  not  known,  so 
that  I  could  determine  whether  they  were  assets 
arising  prior  to  bankruptcy  or  subsequent  to  bank- 
ruptcy, I  would  consider  the  prior  assets  to  the 
extent  that  Rauer  had  himself  applied  them  in 
cancellation  of  unpaid   checks  against  him  before 
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the  bankruptcy  date.  This  I  think  open  to  criti- 
cism. After  al],  Raiier's  action  amounts  only  to  a 
presumption  of  an  evidentiary  character.  The 
burden  of  proving  that  the  collections  made  after 
bankruptcy  were  of  prior  assets  is  on  the  trustee. 
It  must  be  remembered  that  Rauer  dealt  with  the 
Simset  Construction  Company  after  Buckman's 
bankruptcy  undoubtedly  on  the  theory  that  he  was 
safe  in  so  doing,  since  the  company  had  not  been 
declared  bankrupt.  This  being  the  case,  the  applica- 
tion of  collections  to  debts  of  date  prior  to  bank- 
ruptcy or  to  debts  of  a  date  subsequent  to  bankruptcy 
would  not  be  covered  by  any  principle  in  Rauer 's 
mind  which  would  aid  us  in  determining  whether 
the  assets  collected  arose  prior  or  subsequent  to  the 
bankruptcy  date.  On  reconsideration,  therefore, 
I  have  eliminated  a  number  of  charges  against 
him  heretofore  made. 

On  page  18  of  the  report  the  item  of  $900.00, 
proceeds  of  city  warrants,  should  be  omitted.  This 
was  collected  on  February  10,  1915,  before  the  date 
of  bankruptcy.     [60] 

On  page  19  of  the  report,  the  Webb  collection 
on  May  20,  1915,  of  $137.50,  is  omitted.  As  to  all 
these  Fourteenth  Avenue  bills  there  was  a  question 
whether  it  was  for  grading  done  before  bankruptcy 
or  paving  done  after  bankruptcy.  There  was  a 
grading  charge  against  Webb,  voucher  2234,  for 
this  amount  and  also  a  payment  on  May  20th 
(C.  B.  2)  by  check  turned  over  to  Rauer.  It  is 
claimed,  however,  in  the  amended  objections  that 
this  amount  was  in  pajonent  by  way  of  compro- 
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mise  of  a  larger  bill  for  paving  (objections  14— a) 
and  that  the  prior  bill  had  been  paid  on  February 
3,  1915.  At  page  338  of  the  cash  book  under  this 
date  appears  the  entry  of  a  receipt  on  account  of 
Fourteenth  Avenue  from  "J  Weissben,  Webb, 
sign.  $125.00,"  which  check  was  not  turned  over 
to  Eauer.  See  also  page  33  of  the  gray  book.  In 
view  of  the  fact  that  voucher  2233  for  grading, 
$137.50,  against  Thomas  A.  Vogel,  seems  also  to 
have  been  paid,  C.  B.  322,  on  January  26th,  by 
Weissben,  in  the  same  sum  of  $125.00,  there  is 
some  indication  that  counsel's  contention  is  cor- 
rect and  accordingly  I  eliminate  this  charge. 

As  regards  charges,  report  page  19,  for  collec- 
tions from  Hyman,  I  have  concluded  to  eliminate 
the  charge  against  Rauer  for  $500.00  collected  on 
June  4,  1915.  The  receipt  in  evidence  bears  what 
purports  to  be  Rauer 's  signature  but  he  denied  its 
identity  and  it  may  well  be  that  his  name  was 
signed  by  Buckman.  There  is  enough  doubt  to 
warrant  a  reconsideration  in  this  respect.  Coun- 
sel's statement  in  the  amended  objections,  page  13, 
that  my  finding  that  the  grading  charge  against 
Hyman  was  $1,419.00  is  arbitrary  and  not  sustained 
by  any  evidence  whatsoever,  is  a  reckless  assertion 
in  view  of  the  fact  that  voucher  2239  therefor  reads 
in  terms,  "For  grading  Fourteenth  Avenue,"  etc. 
[61] 

On  page  19  of  the  report  I  have  eliminated  the 
item  of  $2,830.50  charged  against  Rauer  and  charge 
him  only  with  the  Dufau  check,  $20.00,  the  check 
of  Rider  $245.00  and  with  $649.00  from  H.  Meyer, 
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the  amount  of  his  grading  bill,  voucher  2232,  being 
part  of  a  larger  payment  made  by  him  on  May  25, 
1915  (C.  B.  2  page  2)  in  the  sum  of  $3,148.04,  and 
the  check  turned  over  to  Rauer.  As  regards  these 
matters  Rider,  in  fact,  paid  Rauer  $306.70  of  which 
$245.00  was  the  proceeds  of  a  note  given  by  him 
to  the  company  and  turned  over  to  Rauer  on  Feb- 
ruary 24,  1915,  which  seems  clearly  for  work  done 
prior  to  bankruptcy.  As  for  the  check  of  $3,148.04 
of  H.  Meyer  I  am,  on  reconsideration,  unable  to 
determine  that  any  of  this  was  for  work  done  prior 
to  bankruptcy  except  the  sum  of  $649.00  mentioned. 
So  also  as  to  the  items  on  page  20  of  the  report 
where  I  have  charged  Rauer  for  portions  of  checks 
of  Getz,  Gardizer  and  Jordan,  the  amount  of  the 
charge  being  a  total  of  $1,200.00.  My  reconsidera- 
tion leads  me  to  conclude  that  it  is  not  sufficiently 
proved  that  those  assets  arose  prior  to  bankruptcy. 
As  regards  the  collections  made  on  Fourteenth  Ave- 
nue grading  contracts,  defendant's  counsel  in  the 
amended  objections  frequently  assert  that  they  were 
made  to  Rauer  by  virtue  of  assignments  executed 
more  than  four  months  prior  to  the  bankruptcy.  I 
have  no  knowledge  that  this  is  so.  It  was  the  office 
of  the  objections  to  point  out  this  evidence  clearly 
stated  in  the  proofs  before  me.  No  written  assign- 
ments are  in  evidence  and  the  Master  is  not  ob- 
liged to  wander  at  large  through  an  extensive  rec- 
ord in  search  of  the  evidence  asserted  to  exist. 

I  come  now  to  the  sum  of  $10,763.59  charged 
against  Rauer  in  the  draft  report,  page  25  and  fol- 
lowing, on  account  of  his  collections  from  the  Fed- 
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eral    Construction    Company.     The    draft    report 
recognizes     [62]     that  while  part  of  this  collection 
was  for  rental    of  equipment,  part  was  for  services 
of  Buckman  and  no  segregation  was  made  in  the 
report  for  lack  of  proof  of  the  value  of  Buckman 's 
services.     ■J''he  claim  was  assigned  by  the  Sunset 
Construction    Company   to    Rauer   in   June,    1916, 
and  so  i'ar  as  any  value  could  be  predicatd  on  Buck- 
man's  services,  Rauer  was  entitled  to  that  value, 
not  the  irustee,  since  the  service  was  all  done  sub- 
sequent to  Buckman 's  bankruptcy.     I  am  no!:  sat- 
isfied with  my  disposition  of  the  matter,  which  is, 
of  course,  based  solely  on  the  fact  that  the  evidence 
does  not  afford  me  an  adequate  guide  to  apportion 
part  of  this  money  to  the  account  of  Buckman 's 
services  and  part  to  the  account  of  rental  of  equip- 
ment.    I    have    concluded,    therefore,    to    adopt    a 
judicium  rusticmn  and  cut  the  charge  in  half  on 
the  assumption  that  Buckman 's  services  were  worth 
an  equal  amount  with  the  rental  of  the  equipment. 
As  regards  the  item  of  miscellaneous  collections, 
page   21   of  the   report,   I  have  yielded  to   objec- 
tions on  behalf  of  Rauer  to  the  extent  of  deducting 
$100.00  therefrom  on  the  claim  that  of  the  $500.00 
order  upon  Bosworth  turned  over  to  Rauer,  he  col- 
lected only  $400.00.     The  other  charges  seem  to  me 
proper.    With  respect  to  the  Reeder  &  Poster  item, 
the   amended   objections,   page  21,   states   that  the 
black  book,  page  31,  by  which  must  be  meant  the 
cash  book  page  31,  ''Shows  this  $407.20  to  have 
been   paid   by   the    Sunset   Construction   Company 
to  Cramer.     Rauer  received  not  one  cent  of  it  and 
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surely  should  not  be  charged  with  it.  That  trans- 
action was  in  July,  1915,  and  Mr.  Rauer  had  noth- 
ing whatever  to  do  with  it."  This  is  a  very  mis- 
taken and  reckless  statement  of  the  facts.  Cash 
book  #2,  page  30  shows  that  on  July  6th,  the  Sun- 
set Construction  Company  received  from  Foster 
&  Vogt  (which  seems  to  have  been  another  name 
for  Reeder  &  [63]  Foster)  in  full  for  June  team 
hire,  the  sum  of  $907.20.  Page  31  shows  that  on 
July  3  there  was  given  to  D.  F.  Cramer  an  order 
on  Foster  &  Vogt  for  $500.00  and  on  July  6th,  to 
J.  J.  Rauer  a  like  order  for  $407.20.  This  was  the 
bookkeeper's  crude  method  of  indicating  that  Fos- 
ter &  Vogt  had  paid  their  bill  by  signing  two  orders 
in  the  total  sum  of  the  amount  of  the  bill.  Rauer 's 
statement  of  account  acknowledged  the  payment. 
It  is  idle  for  counsel  to  say  that  Rauer  had  nothing 
to  do  with  this  transaction. 

The  foregoing  represents  all  the  modifications 
that  have  been  made  in  the  draft  report.  The  fol- 
lowing is  a  tabulation  of  the  amounts  which  have 
been  charged  against  Rauer  as  assets  of  the  Sunset 
Construction  Company  at  the  time  of  bankruptcy, 
collected  by  Rauer  subsequent  thereto,  together  with 
their  dates,  where  suggested,  and  a  reference  to 
the  pages  of  the  draft  report: 
Page  19:  , 
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1915. 

March  11     1  city  warrant   $     495.00 

May      31     Check  of  Hyman 750.00 

24  -        ^'         ''         250.00' 

25  "        '^   Diifau   20.00 

25         "        ''   Ryder    245.00 

25        "        '^  H.  Meyer 649.00 

Page  22 :      Miscellaneous    collections    . .       1,607.20 

Page  24: 

1916. 

Jan. — Rental  of  equipment  on 

''T"  Street  job   $1,312.50 

Less  repairs    148.43       1,164.07 

Miscellaneous  collections  of  rent- 
als        2,461.13 

Page  31 : 

%  Federal  Construction  Company 
payment    5,381.79 

Total .   $13,023.19 

[64] 

The  Trustee  also  objects  that  Rauer  should  be 
charged  interest  on  these  sums  from  the  time  they 
were  received  by  him.  The  allowance  of  interest 
is  in  the  discretion  of  a  court  of  equity  and  it  seems 
to  me  that  where  the  liability  is  disputed  and  de- 
pendent, as  here,  on  the  issue  of  litigation  to  de- 
termine the  fact  of  liability,  the  delay  in  payment 
should  be  considered  the  act  of  the  law  and  inter- 
est  should  be  allowed  only  from  the  date  of  the 
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assessment  of  the  amount  due  in  the  Master's  re- 
port.    We  are  now  in  a  position  to  summarize. 

It  has  been  determined  that  the  amount  owed  to 
Eauer  on  February  19,  1915,  was  $26,246.22  ante 
page  42).  If  nothing  had  been  paid  on  this  ac- 
count he  would  be  entitled  to  prove  a  claim  for  this 
amount.  It  has  appeared  in  evidence,  however, 
that  in  December,  1915,  he  credited  $6000.00  in  the 
extinguishing  of  the  mortgage  to  Viola  Clark  as 
Eauer 's  trustee,  and  on  July,  1915,  received  from 
the  Taylor  Estate  $1500.00  in  satisfaction  of  a  claim 
assigned  to  him  by  the  Sunset  Construction  Com- 
pany more  than  four  month  prior  to  the  bank- 
ruptcy. He  was  clearly  entitled  to  retain  these 
moneys,  but  the  amount  due  as  of  February  19, 
1915,  $26,246.22,  has  evidently  been  extinguished  to 
that  extent,  leaving  his  provable  claim  in  the  sum 
of  $18,746.22.  Thus  there  is  due  to  Rauer  the  last 
mentioned  sum  to  be  paid  in  due  course  of  ad- 
ministration, and  there  is  due  from  Rauer  to  the 
bankrupt  estate  the  sum  of  $13,023.19,  to  be  paid 
forthwith  in  full,  to  the  Trustee.  There  is  de- 
posited in  court,  however,  the  sum  of  $3701.60,  the 
proceeds  of  sale  of  the  chattel  mortgage  security 
and  note  held  by  Rauer.  This  note  would  con- 
stitute a  preferred  claim  and  the  money  impounded 
is  payable  to  him.  It  seems  to  me  that  under  these 
circumstances,  account  can  [65]  be  taken  of  this 
fact  in  this  report.  If,  therefore,  we  deduct  from 
the  two  sums  given  above  the  sum  of  $3701.60, 
Rauer 's  claim  will  be  reduced  by  the  amount  of 
the  security  thus  applied  and  at  the  same  time  the 
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funds  now  in  court  will  be  released  for  the  general 
purposes  of  the  estate,  rather  than  paid  to  Eauer, 
and  at  the  same  time  save  him  from  paying  in  that 
much  additional  money.  Deducting  $3701.60  from 
the  $18,746.22,  we  have  $15,044.62  due  to  Eauer 
from  the  estate  in  bankruptcy,  and  deducting  a  like 
amount  from  $13,023.19,  there  is  due  from  Eauer 
to  the  Trustee  the  sum  of  $9321.59. 
I  accordingly  conclude  and  report: 

1.  That  $3701.60  now  deposited  with  this  Court 
in  the  Matter  of  the  Bankruptcy  of  Buckman  should 
be  declared  due  to  J.  J.  Eauer,  but  that  the  same 
should  be  retained  and  payment  made  by  credit 
on  the  amount  hereinafter  declared  to  be  due  to  the 
Trustee  from  said  J.  J.  Eauer. 

2.  That  there  is  now  due  and  payable  from 
J.  J.  Eauer  to  the  plaintiff  Trustee,  after  credit- 
ing said  sum  of  $3701.60  now  in  Court,  the  sum  of 
$9321.59,  with  interest  from  date  of  this  report  at 
the  rate  of  seven  (7%)  per  cent  per  annum. 

3.  That  there  is  due  from  the  Trustee,  plaintiff 
herein,  to  said  J.  J.  Eauer,  the  sum  of  $15,044.62 
after  crediting  on  said  debt  the  above  sum  of 
$3701.60;  that  said  claim  should  be  allowed  in  the 
estate  in  bankruptcy  of  said  A.  E.  Buckman  as 
an  approved  claim  in  favor  of  said  J.  J.  Eauer,  to 
be  paid  in  due  course  of  administration. 

4.  That  plaintiff  should  have  his  costs.     [66] 
Each  party  will  be  deemed  to  have  objected  to 

the  changes  made  in  this  supplemental  report. 

The  foregoing  draft  report  as  modified  by  this 
supplemental  report  is  hereby  settled,  signed  and 
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filed  as  my  final  report  herein,  and  the  parties  noti- 
fied by  me  this  12th  day  of  December,  1921. 

H.  M.  WRIGHT,'*! 
Special  Master.     [67] 
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"  Statement  beginning  May  20-21,  1915. 

''  Pay-rolls  and  various  bills.  , 

^''         Miscellaneous  papers  and  checks. 

[Endorsed] :  Filed  Dec.  12,  1921.  W.  B.  Mal- 
ing,  Clerk.  By  J.  A.  Schaertzer,  Deputy  Clerk. 
[68] 
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In  the  ^Southern  Division  of  the  District  Court  of 
the  United  States  in  and  for  the  Northern 
District  of  California,  Second  Division. 

No.  233— IN  EQUITY. 

OEORGE  J.  HATFIELD,  Substituted  for  R. 
CORDS,  Jr.  as  Trustee  of  the  Estate  of 
A.  E.  BUCKMAN,  Bankrupt, 

Plaintiff, 

vs. 

A.  E.  BUCKMAN,  J.  J.  RAUER,  WM.  H. 
CHAPMAN,  FILMORE  BUCKMAN, 
SUNSET  CONSTRUCTIOiN  COMPANY, 
a  Corporation,  et  al., 

Defendants. 
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Mr.  J.  J.  Raner  has  submitted  to  us  for  examina- 
tion the  copy  of  the  Master's  report  on  accounting 
in  the  above-entitled  matter,  and  also  Mr.  Rauer's 
own  explanation  of  his  account  and  a  copy  of  said 
account,  and  his  criticism  of  the  conclusions  reached 
in  the  Master's  report  on  accounting.  We  have 
carefully  gone  over  these  dociunents,  and  submit  the 
following  brief  conclusions  without  having  made 
an  examination  of  the  records  or  books  of  account 
of  either  Mr.  J.  J.  Rauer  or  the  Sunset  Construc- 
tion Company. 

As  to  ascertaining  the  balance  owing  by  the  Sun- 
set Construction  Company  to  Mr.  Rauer  on  Feb- 
ruary 19,  1915,  by  taking  as  a  basis  the  amount 
of  a  balance  stated  by  Mr.  Rauer  as  being  the  bal- 
ance due  him  March  15,  1915,  it  is  our  conclusion 
that  the  deductions  [69]  and  additions  made  to 
this  balance  according  to  the  Master's  report  should 
be  reversed.  Assuming  the  total  paid  to  and  re- 
ceived from  Mr.  Rauer  in  the  period  from  Febru- 
ary 19,  1915  to  March  15,  1915,  as  stated  in  the  re- 
port, and  the  balance  as  of  March  15,  1915,  as  stated, 
w^e  would  arrive  at  the  balance  as  of  February  19, 
1915,  as  follow^s: 

Balance  due  J.  J.  Rauer  March  15,  1915,  $28,874.82 
Add  payments  to  Mr.  Rauer  from  Febru- 
ary 19,  1915,  to  March  15,  1915, 3,212.45 


Total $32,087.27 
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Deduct  receipts   from  Mr.   Rauer  from 

February  19,  1915,  to  March  15,  1915,       1,025.00 


Balance  due  J.  J.  Rauer,  February  19, 
1915,    $31,062.27 


By  taking  the  balance  owing  to  Mr.  Rauer  thus 
arrived  at  as  the  balance  on  February  19,  1915,  and 
credited  Mr.  Rauer  with  all  money  received  from 
him  between  February  19  and  March  15,  namely, 
$1,025.00,  and  charging  him  with  all  moneys  paid 
to  him  between  February  19  and  March  15,  namely, 
$3,212.45,  it  will  be  seen  that  the  balance  of  $28,- 
874.82  would  be  the  balance  due  Mr.  Rauer  on 
March  15,  1915. 

We  have  examined  a  statement  submitted  by  Mr. 
Rauer  which,  we  understand,  shows  the  transactions 
with  the  Sunset  Construction  Company  as  recorded 
upon  his  books.  This  statement  shows  a  balance 
on  the  account  to  February  19,  1915,  of  $38,407.95, 
due  Mr.  Rauer. 

As  to  the  items  of  $1500.00  referred  to  on  line 
19,  page  10,  of  the  Master's  report,  and  $6,000.00 
referred  to  on  line  23,  page  10,  of  the  same  report, 
these  amounts  appear  to  have  been  credited  the 
Sunset  Construction  Company  account,  according 
to  the  statement  submitted  to  us,  and  it  would  there- 
fore appear  that  the  deduction  of  $7,500.00  made* 
by  the  Master,  as  shown  on  lines  1  to  8,  page  12, 
of  the  report  referred  to,  is  a  duplication  of  these 
credits.  [70]  Although  the  dates  and  amounts 
of  these  credits  as  shown  by  the  statement  are  July 
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20,  1915,  $1,500.00,  and  December  7,  1915,  $6,000.00, 
the  credits  are  applied  against  the  balance  of  the 
1911  account,  which  balance  was  not  carried  for- 
ward. If  this  balance  had  been  carried  forward 
into  the  subsequent  accounts,  these  credits  should 
have  been  allowed  therein,  but  it  not  having  been 
done,  the  credits  would  not  appear  as  again  appli- 
cable to  accounts  after  1911,  the  balance  in  favor 
of  Mr.  Rauer  on  this  date  being  wiped  out  by  these 
credits. 

In  as  much  as  we  have  made  no  examination  of 
the  books,,  we  cannot  give  an  opinion  as  to  the  cor- 
rectness of  any  of  the  balances  or  items  referred  to, 
but  from  the  data  submitted  the  discrepancies  as 
noted  above  appear  clear  to  us. 

As  to  the  question  of  grading  bills  and  paving 
bills  collected  by  Mr.  Rauer,  we  have  not  had  the 
opportunity  to  examine  the  books  and  can  express 
no  opinion  as  to  the  propriety  of  these  charges. 

The  question  as  to  whether  or  not  Mr.  Rauer 
is  entitled  to  rentals  on  his  patent  rights,  or  is  to 
be  charged  rentals  for  the  equipment,  and  whether 
or  not  he  is  entitled  to  deduct  betterments,  repairs, 
and  expenses,  is  not  so  much  an  accounting  question 
as  one  of  law.  By  examination  of  the  books  and 
records,  the  correct  amounts  could  probably  be  as- 
certained or  verified. 

The  Master's  report  in  connection  with  the  Fed- 
eral Construction  Company  job,  lines  23  to  25,  page 
30,  shows  several  items  charged  Mr.  Rauer  which 
are  indicated  as  being  received  by  the  .Sunset  Con- 
struction Company  from  the  Federal  Construction 
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Company,  as  shown  by  the  transcript  of  the  Federal 
Construction  Company's  ledger,  as  indicated.    These 
items  are: 
Nov.  20,  1915,  cash  to  Sunset  Construction 

Company $150.00 

N'ov.  30,  1915,  cash  to  Sunset  Construction 

Company    200.00 

Dec.  22,  1915,  cash  to  Sunset  Construction 

Company    250.00 

Jan.  22,  1916,  cash  to  Sunset  Construction 

Company    300.00 

[71] 

Also,  on  page  31,  line  26,  an  amount  of  $2,212.78 
for  checks  paid  to  Buckman  is  by  the  Master's  re- 
port charged  to  Mr.  Rauer. 

Respectfully  submitted, 

HAiSKINS  &  SELLS.     [72] 


In  the  Southern  Division  of  the  District  Court  of 
the  United  States  in  and  for  the  Northern  Dis- 
trict of  California,  Second  Division. 

No.  233— IN  EQUITY. 

GEORGE  J.  HATFIELD,  Substituted  for  R. 
CORDS,  Jr.,  as  Trustee  of  the  Estate  of  A.  E. 
BUCKMAN,  Bankrupt, 

Plaintiff, 

vs. 

A.  E.  BUCKMAN,  J.  J.  RAUER,  WM.  H.  CHAP- 
MAN, FILLMORE  BUCKMAN,  SUNSET 
CONSTRUCTION  COMPANY,  a  Corpora- 
tion, et  al.. 

Defendants. 
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Observations  upon  Master's  Report.     [73] 
EXPLANATION  OF  THE  ACCOUNT  OF  J.  J. 
EAUER,    AND    THE    ITEMS    ENTERING 
INTO  THE  BALANCES  SHOWN  THERE- 
IN. 
Page  1.     This  shows  the  account  balanced  as  of 
Dec.  9,  1911,  at  $19,629.16. 

To  arrive  at  this  balance,  credits  are  given  to  Sun- 
set Construction  Co.  of  the  following  items: 

Jan.  25,  1912,  Mortgage $6,734.16 

July  20,  1915,  Taylor  Estate 1,500.00 

Dec.  7,  1915,  a/c  Mortgage 6,000.00 

It  will  be  noticed  that  the  last  two  items  (aggre- 
gating $7500)  were  not  entered  until  afterwards. 
The  explanation  of  this  is  that  the  account  was  origi- 
nally balanced  by  the  note  for  $15,000  to  secure 
the  payment  of  which  the  property  was  transferred 
to  Clark.  This  property  was  carried  as  security 
for  some  time  for  the  balance  on  this  note  which  had 
been  reduced  by  the  payment  of  $6,734.16,  on  Jan- 
uary 25,  1912,  to  about  $8000.00.  Finally,  on  De- 
cember 7,  1916,  the  matter  of  its  continuing  as  se- 
curity was  determined  by  crediting  against  the  bal- 
ance owing  on  the  $15,000  note,  the  $6,000  and  the 
$1500.00,  and  wiping  out  that  obligation  entirely. 

That  this  account  was  so  balanced  by  the  $15,000 
note,  upon  which  the  balance  of  about  $8000  was 
secured  by  the  real  estate  mortgage  and  that  the 
$8000  balance  did  not  enter  into  the  subsequent  ac- 
counts or  balances,  and  was  kept  entirely  separate, 
and  was  subsequently  paid  and  balanced  by  gi\dng 
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credits  for  the  balance  of  the  mortgage  of  $1500 
and  $6000  is  conclusively  shown  by  accounts  and 
statements  and  balances  that  follow; 

It  will  be  seen  that  the  balance  on  Dec.  9,  1911, 
is  not  carried  over  to  the  next  account  as  $8000  or 
$7500,  the  balance  then  unpaid  on  the  $15,000  note, 
but  no  debit  balance  at  all  is  carried  over;  the  bal- 
ance carried  over  being  a  credit  balance  instead  of 
$46.66,  that  Eauer  owed  the  company.  And  there- 
fore when  this  debt  is  afterwards  fully  satisfied  by 
the  credits  of  $1500.00  and  $6000.00  for  the  mort- 
gaged property,  these  credits  can  apply  to  this  ac- 
count alone  and  not  to  any  subsequent  accounts  or 
balances. 

The  next  account,  Jan.  9,  1912,  starts  with  a  bal- 
ance [74]  against  Eauer  of  $46.66.  If  the  bal- 
ance on  the  note  had  been  taken  into  consideration 
and  carried  forward,  this  balance  would  have  been 
over  $7000  in  Eauer 's  favor. 

The  account  beginning  Jan.  9,  1912,  and  ending 
February,  1912,  which  account  is  balanced  by  the 
Sunset  Construction  Co.  owing  to  J.  J.  Eauer 
$765.84,  does  not  take  the  balance  on  the  $15,000 
note  into  consideration  either. 

Page.  2.  The  balance  carried  over  from  page  1, 
is  here  shown  as  $765.84,  and  as  we  have  stated,  if  the 
$8000.00  balance  on  the  $15,000.00  note  had  been 
taken  into  consideration  the  balance  in  Mr.  Eauer 's 
favor  to  start  out  on  this  account  would  have  been 
$8,765.84;  and  this  account  on  page  2  is  balanced 
by  showing  an  indebtedness  to  Mr.  Eauer  thereon, 
as  of  November  24,  1912,  of  $8,125.00. 
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As  will  be  seen  from  this  account,  the  $8000.00 
balance  on  the  $15,000.00  note  has  not  been  taken 
into  consideration  therein  whatsoever;  that  this 
$8000.00  balance  is  in  existence  is  shown,  however, 
in  this  account  by  the  mention  thereof  on  May  25th, 
showing  the  giving  of  a  check  for  $661.74,  "Make 
balance  15  to  8."  This  check,  however,  was  not 
paid,  and  it  is  charged  back  as  one  of  the  un- 
paid checks  on  the  other  side  of  the  balance.  This 
balance  of  $8,000.00  is  not  there  taken  into  account 
w^hatsoever.  Had  this  balance  of  $8,000.00  on  the 
$15,000.00  note  been  taken  into  account,  the  balance 
on  November  24th,  owing  to  Mr.  Eauer  would  have 
been,  instead  of  $8,125.00,  $16,125.00.     [75] 

Page  3.  Page  3  shows,  at  the  beginning,  a  state- 
ment of  the  balance  on  the  $15,000  note  as  $8,000, 
but  this  balance,  as  the  account  shows,  is  not  taken 
into  consideration  in  the  account  itself,  which  on 
February  8th  is  balanced  to  show  an  indebtedness 
of  $12,500  owing  to  J.  J.  Rauer.  If  this  balance  on 
page  3  stated  as  of  Feb.  14,  1913,  had  taken  into 
consideration  the  $8000.00  balance  on  the  $15,000 
note,  it  w^ould  be  $20,500,  instead  of  $12,500. 

Page-  4.  Here  the  balance  of  $12,500  is  carried 
forward  and  again  stated  as  of  Jan.  1,  1914,  as  being 
$12,500.  And  the  same  is  true  that  if  the  $8,000 
had  been  taken  into  consideration,  this  balance 
would  have  been  $20,500. 

This  balance  of  $20,500  agrees  materially  with  the 
statement  that  appears  in  the  Sunset  books  as  of 
Dec.  12,  1913,  pages  4  and  5,  as  foUows: 
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"Balance  due  J.  J.  Rauer  to  this  date,  $20,- 
000.  All  other  money  due  J.  J.  Rauer  covered 
by  ck.  and  orders." 

The  last  account  on  page  4,  shows  a  balance  as  of 
Feb.  16,  1915  (just  previous  to  the  insolvency)  in 
favor  of  J.  J.  Rauer  of  $33,084.95.  This  balance, 
as  the  account  plainly  shows,  and  is  verified  by  the 
quotation  from  the  Sunset  books  above  given,  did 
not  take  into  account  the  $8,000  balance  owing  on 
the  $15,000  note,  and  if  this  had  been  taken  into 
consideration  the  balance  instead  of  being  $33,084.95 
on  that  date,  would  have  been  $41,084.95. 

Page  5.  Here  it  is  shown  that  the  balance  of 
$33,084.95  stated  on  page  4  should  be  still  further 
increased  by  certain  unpaid  checks  issued  to  Rauer 
between  May  22,  1913,  and  Feb.  8,  1915,  which  had 
been  omitted  from  the  previous  statements,  and 
which  total  $4,652.70.  This  added  to  the  $33,- 
084.95,  makes  the  balance  owing  Rauer  on  Feb. 
19,  1915,  $37,737.65,  and  nowhere  in  those  [76] 
balances  has  the  $8,000  owing  on  the  $15,000  note 
been  added  in;  if  this  were  added  in,  the  actual  bal- 
ance then  owing  to  Rauer  would  have  been  $45,- 
737.65.  And  only  if  the  balance  had  been  so  figured 
(including  this  $8,000)  would  it  have  been  proper 
to  deduct  the  allowance  made  for  the  mortgage 
equity  therefrom. 

It  will  also  be  noticed  that  at  the  date  of  the  end- 
ing of  the  first  account  (December  9,  1911)  (page  1), 
the  first  Sunset  Construction  Company  came  to  an 
end,  and  in  order  to  balance  its  account  gave  the  note 
for  $15,000,  made  the  mortgage  on  the  Clark  lots 
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for  $9,000.00,  paid  a  part  of  this  $9,000  on  the 
$15,000  note  and  reduced  it  to  about  $8,000,  and 
provided  that  the  conveyance  of  those  lots  to  Clark 
shall  stand  as  security  for  the  payment  of  the  $8,000 
balance  on  the  $15,000  note.  This  is  the  reason  why 
the  $8,000  balance  never  subsequently  figured  in 
Mr.  Rauer's  accounts,  and  therefore  when  this 
$8,000  balance  of  the  $15,000  note  is  wiped  out  by 
the  credit  for  the  equity  of  the  mortgage,  this  credit 
of  $1500  and  $6,000  should  not  be  deducted  from 
the  subsequent  accounts.  That  this  is  so,  is  fully 
admitted  in  plaintiff's  opening  brief,  pages  1  and 
2,  and  there  can  be  no  escape  from  the  correctness 
of  this  conclusion. 

The  Master,  however,  has  entirely  disregarded 
the  statements  made  and  the  balance  as  shown  by 
Mr.  Rauer's  accounts  as  submitted,  and  has  taken 
instead  a  figure  hastily  cast  by  Mr.  Rauer  as  the 
balance  as  of  March  15,  1915,  of  what?  Of  the 
moneys  secured  by  the  chattel  mortgage;  and  which 
Mr.  Rauer  so  hastily  made  from  his  books  late  in 
1916,  and  for  a  purpose  not  of  stating  the  actual  or 
full  account,  but  for  the  purpose  of  laying  the  foun- 
dation for  his  rights  to  ask  for  the  foreclosure  of  a 
chattel  mortgage. 

And  right  here  it  must  be  remembered  that  when 
Mr.  Rauer  so  hastily  cast  his  balance  from  his  ac- 
counts he  did  so  from  the  accounts  above  referred 
to,  which  did  not  take  into  consideration  the  $8,000 
balance  on  the  $15,000  note  given  at  the  closing  of 
the  accounts  of  the  first  Sunset  corporation;  and 
consequently  there  is  no  rhjTne  or  reason  that  from 
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this  $28,874.82  so  hastily  stated  [77]  as  the  bal- 
ance, there  should  be  deducted  the  credit  given  for 
the  equity  of  the  mortgage  given  to  secure  this 
$8,000.00  balance,  which  never  entered  into  these 
accounts. 

When  this  petition  stating  the  balance  at  $28,- 
874.82  was  sworn  to  (Nov.  13,  1916),  the  $8,000  bal- 
ance on  the  $15,000  note  had  been  settled  by  allow- 
ing the  $7,500  in  full  for  the  equity  of  the  mortgage 
securing  it,  and  had  been  so  credited  in  the  separate 
accoimt  balancing  the  $15,000  note  and  the  account 
of  the  first  corporation. 

It  must  also  be  borne  in  mind  that  in  this  very 
petition  (which  the  Master  attempts  to  make  the 
starting  point  for  this  accounting)  this  $28,874.82 
is  described  as  "all  secured  by  chattel  mortgage" 
thus'  showing  in  itself  that  it  excludes  the  $8,000 
balance  of  the  old  account,  which  was  secured  by  the 
real  estate  mortgage  given  to  Clark.  Therefore 
again  we  see  that  the  credit  given  for  this  equity 
of  the  real  estate  mortgage  in  settlement  of  the 
$8,000  cannot  be  deducted  from  the  $28,874.82. 

If  the  Master  takes  this  statement  for  one  pur- 
pose, viz.,  that  of  stating  the  balance,  he  must  give 
due  effect  to  all  the  statements  therein  contained 
explaining  what  this  balance  is. 

This  real  estate  mortgage  account  of  the  first  Sun- 
set Company  was  finally  wound  up  late  in  1915, 
and  the  credit  of  $1500  and  $6,000  properly  given 
only  in  this  account;  and  the  petition  stating  this 
balance  of  $28,874.82  was  not  filed  for  a  year  after- 
wards, and  for  every  logical  reason  this  balance  did 
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not  take  into  account  this  credit  on  the  real  estate 
mortgage. 

Of  course,  the  second  Sunset  Company  had  been 
given  by  Mr.  Rauer  the  right  to  redeem  from  this 
real  estate  mortgage  upon  the  condition  that  they 
would,  during  the  time  it  had  this  right,  pay  the 
interest  upon  the  $8,000  balance,  and  it  did  pay 
the  interest  until  the  final  agreement  was  made  in 
December,  1915,  that  Mr.  Rauer  should  take  the 
property  for  his  balance  of  $8,000.00;  and  the  only 
thing  concerning  the  $8,000  balance  that  ever  figured 
in  the  [78]  subsequent  accounts  was  the  interest 
paid  thereon,  and  one  check  for  $661.74,  which  was 
given  on  May  25,  1912,  to  make  the  balance  an  equal 
$8,000.00,  and  the  accounts  will  show  that  this  check 
was  never  paid,  and  was  simply  charged  back. 

Again,  in  the  amended  and  supplemental  account 
of  Mr.  Rauer,  the  latest  item  is  dated  in  December, 
1916,  and  the  account  was  actually  not  filed  until 
long  after  that  (Oct.  29,  1917) ;  and  it  was  only 
w^hen  Mr.  Rauer  was  casting  this  account  that  he 
discovered  he  had  omitted  from  the  previous  state- 
ments the  unpaid  checks  dated  previous  to  February 
19,  1915,  which  appear  on  page  5  of  this  account, 
and  which  total  $4,652.70. 

It  must  therefore  be  clear  that  when  Mr.  Rauer 
hastily  stated  a  balance  for  the  purpose  of  the  peti- 
tion for  foreclosure  of  the  chattel  mortgage  (Nov. 
13,  1916)  that  these  checks,  totaling  $4,652.70  were 
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not  included  in  the  balance  there  so  hastily  stated 

at    $28,874.82 

and  that  to  get  the  true  balance  the  total 
of  these  checks  should  be  added  thereto, 
viz 4,652.70 

making  even  the  balance  so  hastily  cast  a 

total  of  $33,527.52 

and  this  exclusive  of  the  $8,000  balance  secured  by 
the  real  estate  mortgage. 

As  stated  before,  Mr.  Rauer  claims  a  balance 
owing  him  from  the  iSunset  Construction  Co.  on 
February  19,  1915  (and  which  does  not  take  into 
account  the  $8,000  balance  secured  by  the  real  estate 
mortgage)  to  have  been  $37,734.65,  and  his  accounts 
clearly  show  that  this  is  the  case.  The  Master  has 
•seen  fit  to  start  with  a  balance  hastily  cast  for  an 
entirely  different  purpose,  and  where  the  exact 
amount  owing  was  not  the  question,  but  the  only 
question  was,  was  there  a  sufficient  amount  owing 
to  warrant  Mr.  Rauer 's  request;  and  this  was  so 
hastily  cast  at  $28,874.82  as  the  balance  as  of  March 
15,  1915.     [79] 

This  can  in  no  way  be  taken  as  an  admission  by 
Mr.  Rauer,  and  we  think  the  purpose  of  this  account- 
ing is  not  to  grab  at  some  outstanding  figure,  the 
coming  into  being  of  which  was  for  a  purpose  en- 
tirely different  than  an  accounting,  but  that  the 
purpose  of  this  proceeding  is  to  go  into  the  actual 
■accounting,  and  see  whether  this,  or  any  other  bal- 
ance given,  is  correct. 
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Mr.  Rauer  cannot  understand  either  why  the  bal- 
ance between  him  and  the  Sunset  Construction  Co. 
should  be  restricted  to  the  date  of  February  19, 
1915,  when  his  dealings  with  this  company  extended 
until  its  end  in  1917,  and  when  the  Sunset  Construc- 
tion Company  was  never  adjudged  a  bankrupt,  and 
was  at  all  times  a  separate  entity  from  A.  E.  Buck- 
man,  and  the  creditors  of  the  Sunset  Construction 
Company  had  never  in  the  Buckman  proceedings,  or 
any  other  proceedings,  been  notified  to  file  their 
claims,  or  any  action  whatever  in  the  shape  of  a 
bankruptcy  proceeding  taken  against  the  'Sunset 
Company,  and  Mr.  Rauer  and  other  creditors,  were 
dealing  with  the  Sunset  Co.  in  utter  ignorance  that 
it  could  be  affected  in  the  slightest  way  by  the  Buck- 
man  proceedings,  and  even  the  trustee  of  Buckman, 
when  he  instituted  these  proceedings,  only  asked 
that  he  be  adjudged,  as  the  successor  of  Buclanan, 
to  be  the  owner  of  the  stock  of  the  Sunset  Construc- 
tion Co.  Certainly  this  does  not  give  the  trustee 
any  right  to  cut  Mr.  Rauer  off  at  any  particular  arbi- 
trary date  with  the  Sunset  Construction  Co.  and 
does  not  give  the  trustee  the  right  to  invalidate 
any  of  the  acts  of  the  Sunset  Construction  Com- 
pany, which  was  a  duly  organized  and  functioning 
corporation. 

It  must  also  be  remembered  that  every  one  of  the 
contracts  in  which  Mr.  Rauer  has  been  concerned 
was  a  contract  made  by  the  Sunset  Construction  Com- 
pany, and  not  by  Mr.  Buckman,  and  the  insolvency 
of  a  stockholder,  whether  he  is  the  owner  of  one 
or  practically  all  the  stock  of  the  corporation,  cannot 
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directly  affect  the  status  of  the  corporation;  and 
these  contracts  of  the  Sunset  Construction  Company 
cannot  thereby  become  ipso  facto  the  sole  property 
of  the  stockholder.     [80] 

It  is  true  the  order  making  this  reference  to  the 
'Master  for  the  accounting,  does  use  some  loose  terms 
that  standing  by  themselves,  might  be  construed  as 
holding  that  the  property  and  contracts  of  the  Sun- 
set Construction  Company  became  ipso  facto  the 
property  of  the  trustee,  but  this  cannot  be  its  effect, 
for  the  foundation  of  this  order,  the  petition  or 
complaint  of  the  trustee,  does  not  ask  any  relief 
except  to  have  it  declared  that  the  stock  of  the  cor- 
poration is  the  property  of  the  trustee  as  the  suc- 
cessor of  Buckman.  Neither  could  this  conclusion 
have  been  arrived  at  from  the  facts  set  up  in  the 
petition  or  bill ;  and  besides  to  give  it  that  interpre- 
tation would  be  nullifying  the  Insolvency  Act,  and 
this  the  Court  could  not  do. 

The  only  right  which  the  creditors  of  Buckman 
individually  can  possibly  have  to  the  property  or 
assets  of  the  Sunset  Construction  Co.  if  Buckman 
had  owned  all  the  stock,  would  be  the  property  that 
would  remain  after  the  Sunset  Construction  Com- 
pany creditors  had  been  fully  satisfied ;  and  not  only 
its  creditors  up  to  February  19,  1915,  but  its  cred- 
itors clear  to  the  end  of  operations;  and  Mr.  Rauer 
should  be  permitted  not  only  to  have  all  the  prop- 
erty of  the  iSunset  Construction  Company  applied 
to  his  debts  and  the  debts  of  its  other  creditors  up 
to  February  19,  1915,  but  also  to  the  end  of  their 
dealings. 
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In  view  of  the  foregoing  position,  of  course,  the 
Master's  finding  and  report  and  the  discussion 
thereon  which  follows,  would  be  academic. 

But  even  assuming  that  our  position  as  just  stated 
is  not  the  correct  one,  and  that  the  position  that  the 
Master  has  taken,  viz. :  that  the  contracts,  instead 
of  being  the  contracts  of  the  Sunset  Co.,  are  the  con- 
tracts of  Buckman,  and  that  they  must  all  end  so 
far  as  this  matter  is  concerned  as  of  February  19, 
1915,  there  are  certain  matters  in  the  Master's  re- 
port even  inconsistent  with  this  position,  which  we 
shall  now  take  the  liberty  to  point  out. 

For  instance:     [81] 

Eef erring  to  pages  7  and  8  of  the  Master's 
report : 

The  deductions  there  made  from  the  $28,874.82, 
taken  by  him  as  the  balance  on  March  15,  1915,  are 
presumably  made  for  the  purpose  of  arriving  at  the 
balance  that  was  on  February  19,  1915: 

The  item  on  line  21,  of  money  "Paid, 
J.  J.  Rauer  to  D.  F.  Cramer  for  stock  hire 
in  advance  $200.00 

And  the  similar  item  on  line  28  of 704 .  96 

Cannot  be  deducted  for  this  purpose,  unless  at  the 
feame  time  the  credits  therefor  are  given  to  Rauer 
on  the  other  side  of  the  account.  These  items 
appear  to  be  money  paid  to  Rauer  for  the  purpose 
of  paying  it  to  Cramer  for  the  purpose  of  paying 
for  stock  hire  in  advance.  On  the  other  side  of  the 
account  Rauer  is  given  no  credit  for  these  payments 
of  these  very  sums  to  Cramer.  Rauer  did  not  get 
this  money  for  himself,  but  he  was  simply  the  agent 
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to  pay  it  out  to  somebody  else.  Assuming  for  the 
sake  of  argument  that  the  balance  owing  to  Eauer 
Dn  February  19th  was  $30,000,  and  on  March  1st, 
Eauer  was  given  $30,000  by  the  Company  to  pay  a 
debt  of  the  Company  to  Cramer,  and  Eauer  paid 
this  $30,000  to  Cramer  on  March  10th.  And  on 
March  15th,  Eauer  makes  a  statement,  which  shows 
the  $30,000  indebtedness  previous  to  Feb.  19th,  and 
also  shows  that  the  Company  had  given  him  $30,000 
on  March  1st  to  pay  to  Cramer  for  team  hire  in 
advance,  which  he  had  done  on  March  10th;  then, 
according  to  the  Master's  arithmetic,  the  Company 
would  have  owed  Eauer  nothing  on  February  19th. 

As  a  matter  of  fact,  the  check  (No.  8536)  for 
$704.96  was  never  even  paid  by  the  Sunset  Con- 
struction Company,  and  has  been  charged  back  by 
Mr.  Eauer  in  his  subsequent  accounts  on  June  3, 
1915.  The  fact  is  that  both  these  sums  should  be 
credited  on  the  other  side  of  the  account  as  money 
paid  out  by  Mr.  Eauer  for  the  benefit  of  the  Sunset 
Company.    These  two  items  alone  would  reduce  the 

Master's  deductions  by $904.96 

[82] 

The  item:  ''March  5th,  'Paid  J.  J.  Eauer  $355.00' 
shows  on  the  black  book,  pages  14  and  15,  to  have 
been  the  repayment  of  two  loans,  evidently  not  even 
evidenced  by  checks,  and  was  undoubtedly  money 
given  by  Eauer  to  the  Sunset  Construction  Co.  out 
of  hand  to  be  repaid  in  a  day  or  two,  and  was  so 
repaid  by  two  payments  of  $230.00  and  $125.00. 
Eauer  should  be  given  credit  for  the  money  which 
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this  repays,  on  the  other  side  of  the  account,  viz.: 

the  sum  of $355.00 

As  to  the  item:  "March  12th,  Paid  J.  J.  Rauer 
Checks  taken  up  and  interest 865.00 

This  should  not  enter  into  the  deduction  either, 
unless  the  checks  taken  up  thereby  and  interest  are 
also  entered  on  the  other  side  of  the  account,  for 
these  checks  so  taken  up  were  unpaid  on  Februaiy 
19th,  and  instead  of  the  balance  on  February  19th, 
■being  less  by  that  amount  then,  it  would  be  greater 
by  that  amount  then  the  balance  on  March  15th. 

But  assuming  the  items,  as  stated  by  the  Master 
on  pages  7  and  8,  state  correctly  all  the  credits  and 
charges  between  Feb.  19,  1915,  and  March  15,  1915, 
which  should  be  taken  into  consideration  in  figuring 
back  from  the  balance  stated  on  March  15th,  to  get 
the  balance  owing  to  Mr.  Rauer  on  Feb.  19,  1915, 
then,  we  submit,  the  method  of  computation  should 
be  just  the  reverse  of  that  employed  by  the  Master, 
and  to  the  balance  stated  as  of  March  15,   1915, 

as $28,874.82 

There  should  be  added  the  amounts  paid 

to   Mr.   Rauer  between   February   19th 

and  March  15th,  viz. : 3,212.45 


$32,087.27 
And    there     should     be     subtracted     the 
amounts   paid  by   Mr.   Rauer   between 
Feb.  19th  and  March  15th,  viz. : 1,025.00 
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Giving  the  balance  owing  Mr.  Raiier  on 

Feb.  19,  1915,  as. $31,062.27 

To  prove  this: 

Start  with  the  balance  owing  Mr.  Raner 

Feb.  19,  1915,  as $31,062.27 

Credit  Mr.  Rauer  with  all  he  loaned  be- 
tween Feb.  19,  and  March  15th 1,025.00 


$32,087.27 
Debit  him  with  all  that  was  paid  to  him 
between  Feb.  19th  and  March  15th.  . .  .     3,212.45 


Gives  the  balance  owing  him  March  15, 

1915,  as   $28,874.82 

Taking  the  balance  so  ascertained  to  be 

owing  to  Mr.  Rauer  on  Feb.  19,  1915.  .$31,062.27 

And  adding  thereto  the  sum  of  the  checks 
and  payments  omitted  from  Mr. 
Rauer 's  previous  accounts,  and  which 
were  made  prior  to  Feb.  19,  1915,  but 
as  to  which  Mr.  Rauer  did  not  discover 
until  long  afterwards  that  they  had  not 
been  entered  in  his  books  (see  page  6  of 
his  account)    4,652.70 


Gives  the  balance  owing  Mr.  Rauer  Feb. 

19,  1915,  as  $35,714.97 

(Taking,  of  course,  as  a  basis  the  balance  so  stated 
by  Mr.  Rauer  for  an  entirely  different  purpose  as 
of  March  15,  1915.)     [83] 

Page  12,  lines  1  to  8  of  the  Master's  report,  deals 
with    the    $7500    deduction,    which    we    have    fully 
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covered  in  the  opening  paragraphs  of  this  state- 
ment, and  in  the  explanation  of  Mr.  Rauer's  ac- 
count; where  we  have  shown  that  these  credits  for 
the  equity  of  the  real  estate  mortgage  do  not  belong 
to  this  account  at  all,  but  are  a  cancellation  of  the 
$8000  balance  on  the  $15,000  note,  owing  by  the  first 
corporation  in  the  final  closing  of  that  first  corpo- 
ration's account. 

We  again  call  attention  to  the  fact  that  in  the 
plaintiff's  opening  brief,  pages  1  and  2,  he  fully 
adopts  the  explanation  we  have  given.  He  also 
does  this  throughout  his  other  briefs. 

Pages  17  to  20  of  the  Master's  report  concerns 
itself  with  the  question  of  $8,040.60,  on  account  of 
the  Fourteenth  Avenue  contracts.  It  is  stated  in 
the  Master's  report  that  part  of  this  collection  was 
on  account  of  a  grading  job  finished  by  the  Sunset 
Construction  Co.  before  February  19th,  and  part 
for  a  paving  job  entered  into  and  finally  finished 
long  after  February  19,  1915 ;  that  admittedly  the 
money  collected  on  the  paving  job  should  not  be 
charged  against  Mr.  Rauer,  because  Rauer  did 
this  himself,  but  that  the  money  collected  on  the 
grading  job  belonged  to  the  Sunset  Construction 
Co.  and  became  an  asset  of  Buckman,  and  should 
be  accounted  for  by  Mr.  Rauer.  Mr.  Rauer  takes 
the  position  that  the  grading  job  was  his  by  virtue 
of  assignment  from  the  Sunset  Construction  Com- 
pany, and  that  he  has  the  right  to  credit  the  collec- 
tions he  has  made  on  either  or  both  against  any 
claims  he  has  against  the  Sunset  Construction  Co. 
clear  to  the  end  of  his  dealings. 
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This  grading  job  was  completely  finished  before 
February  19th;  it  was  entered  into  by  the  Sunset 
Construction  Co.,  and  the  contract  assigned  to 
Rauer,  many  months  previous  to  four  months  be- 
fore the  Buckman  insolvency;  that  the  collections 
were  made  by  Rauer  in  pursuance  to  that  assign- 
ment— and  they  are  all  his  property  to  be  [84] 
applied  on  his  account  as  he  sees  fit. 

And  even  if  the  Master's  position  be  correct  that 
the  Buckman  insolvency  ipso  facto  threw  the  cor- 
poration also  into  insolvency,  then  Rauer  would 
have  his  claim  against  the  insolvent  estate  for  every- 
thing that  was  owing  him  on  Feb.  19th,  and  if  he 
subsequently  credited  moneys  that  belonged  to  him 
against  his  balance,  he  would  be  permitted  to  cor- 
rect this  mistake. 

But  if  for  the  sake  of  argument  the  position  taken 
by  the  Master  be  taken  as  correct,  then  for  the 
purpose  of  ascertaining  the  collections  made  by 
Rauer  on  the  grading  job,  we  suggest  that  the  books 
of  the  companies  concerned,  and  the  grade  sheets 
issued,  and  the  estimates  therein  shown,  and  which 
are  in  evidence  here,  cleary  indicate  the  amount 
estimated  as  the  cost  of  the  grading,  and  the  amount 
estimated  as  the  cost  of  the  paving,  and  we  see  no 
reason  why  the  arbitrary  position  should  be  taken 
of  charging  Mr.  Rauer  with  every  collection  for 
which  he  delivered  up  a  check  dated  prior  to  Feb- 
ruary 19th,  when  it  positively  appears  that  Mr. 
Rauer  did  not  know  and  had  no  conception  of  the 
contention  that  is  now  being  made  that  the  Sunset 
Construction  Co.  was  affected  by  the  insolvency  of 
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Buckman,  and  that  he  could  not  deal  with  the 
Sunset  Construction  Co.  as  a  separate  entity. 
But  taking  up  these  items  separately: 
Lines  25  to  29,  page  18,  concern  the  item  of 
$990.00  collected  by  Mr.  Rauer  on  February  10, 
1915,  from  the  city.  It  does  not  appear  from  the 
Master's  report  that  this  was  for  grading,  but  it 
is  stated  that  at  the  same  time  two  checks  for  the 
same  amount  which  had  been  previously  given  to 
Mr.  Rauer  were  surrendered  to  the  Sunset  Con- 
struction Co.  by  him  and  cancelled.  The  complaint 
is  that  the  $990  does  not  appear  in  the  balance  of 
February  19,  1915,  nine  days  afterwards.  May  we 
ask  why  it  should?  If  this  $990.00  appeared  then 
the  checks  taken  up  thereby  should  also  appear  on 
the  other  side  of  the  account  and  they  would  bal- 
ance each  other.  Cei*tainly  the  checks  [85]  paid 
on  February  10,  1915,  would  not  appear  in  the 
balance  of  February  19,  1915.  This  $990  should  not 
be  charged  to  Mr.  Rauer. 

Items  lines  12  to  19,  page  19 :  Of  this  $1,500  which 
is  here  charged  against  Mr.  Rauer,  H.  Graham 
received  $500.00  on  an  order  from  the  Sunset  Con- 
struction Co.,  as  part  of  a  total  order  and  sum 
paid  him  of  $1,179.03.  (See  Hyman  Bros,  account 
in  the  Sunset  Construction  books.)  Surely  the 
money  paid  to  and  received  by  H.  Graham  on  an 
order  from  the  Sunset  Construction  Co.  cannot  be 
charged  against  Mr.  Rauer,  w^ho  had  absolutely 
nothing  to  do  with  it  whatsoever. 
Again : 
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According  to  this  Hyman  account  in  the  Sunset 
Construction   books   there   was   paid   to   Buckman 
himself  on  account  of  the  14th  Avenue  work,  by 
Hyman,  in  several  installments,  a  total  of  $788.00 
on  account  of  the  grading  contract.     The  amount 
of  this  grading  charge  against  Hyman  can  be  read- 
ily ascertained  from  the  books  above  referred  to, 
and   the   arbitrary  finding  that  voucher  No.   2239 
to  Hyman  for  $1,419.00  is  the  grading  charge,  is 
not  sustained  by  any  evidence  whatsoever,  nor  is 
the    fact    that    a    bill    was    issued    to    Hjanan   for 
$1,419.00  any  proof  that  the  full  amount  of  this 
was  paid.     The  Hyman  account  shows  that  $788.00 
of  the  grading  bill  was  paid  to  Buckman  himself; 
and  the  account  does  not  show  that  any  grading 
charge  was   ever  paid  to  Mr.   Rauer.     The  books 
show  the  receipt  by  Mr  Rauer  of  only  two  checks 
from   Hyman,   viz.:  $250.00   and   $750.00,   but  this 
was  distinctly  on  the  paving  contract,  which  had 
been   entered   into   after   the   insolvency   and  per- 
formed  by   Mr.    Rauer.     Therefore   none   of   this 
$1,500    and    interest    charged    against    Mr.    Rauer 
should  be  so  charged  against  him. 

Line  22,  page  19,  states  check  of  Meyer  for  $3,- 
148.04  was  turned  over  to  Mr.  Rauer  on  May  25, 
1915,  and  he  is  charged  therewith.  The  facts  with 
reference  to  this  are  the  following: 

Two  checks  were  given  to  Mr.  Moran,  one  by  H. 

Meyer     [86]     for     $1,398.04 

and  the  other  one  from  S.  Meyer  for  ....     1,750.00 

$3,148.04 
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This  was  in  payment  for  grading,  sewering,  curb- 
ing and  paving  of  175  feet  and  180.5  feet  front  at 
$10.00  per  running  foot,  under  private  contract 
to  E.  Moran,  and  which  Mr.  Moran  split  into  three 
parts,  performing  the  sewering  himself,  assigning 
the  grading  to  the  Sunset  Construction  Co.,  and  as- 
signing the  paving  contract  to  Mr.  Rauer,  all  after 
the  insolvency  of  Buckman. 

The  paving  was  charged  for  at  26^  per  square 
foot.  355.5  ft.  in  length  by  20  ft.  in  width,  would 
make  7,110  sq.  ft.,  which  Q)  26^  per  sq.  ft.  would 

be $1,848.60 

and  355.5  ft.  curbing  at  $1.35  per  ft.  would 

J^e     479.92 

This  would  make  a  total  for  curbing  and    

paving   of    $2,328.52 

This  Buckman  of  the  Sunset  Construction  Co. 
never  had  anything  to  do  with,  and  therefore  the 
present  account  cannot  be  concerned  therewith. 

The  full  amount  of  the  checks  was  3,148.04 

The  amount  Mr.  Rauer  was  entitled  to  for 

paving  and  curbing  was 2.328.52 

The  difference  is  the  sum  of 819.52 

If  the  theory  of  the  Master  be  correct  that  Mr. 
Rauer  is  to  be  charged  for  any  of  his  collections 
which  could  possibly  be  considered  as  coming  from 
the  grading  contract,  the  only  sum  that  he  could 
be  so  charged  with  on  these  Meyer  checks  is  $819.52. 
But  the  facts  concerning  the  Fourteenth  Avenue 
contracts  and  collections  show  that  the  persons  from 
whom  Mr.  Rauer 's  paving  bills  were  to  be  collected 
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were  to  quite  an  extent  identical  with  those  from 
whom  the  Sunset's  grading  bills  were  collectible, 
and  that  Mr.  Buckman  in  collecting  the  grading 
bills  was  not  over  particular  about  confining  him- 
self to  those,  but  also  collected  from  some  of  these 
parties  amounts  owing  to  Mr.  Eauer  for  the  curb- 
ing and  paving  bills,  and  that  because  thereof  Mr. 
Eauer  collected  the  whole  bill  from  Messrs.  Meyer, 
so  as  to  balance  this  against  the  collections  on  the 
paving  bills  made  by  Buckman  for  the  Sunset  from 
some  of  the  others. 

The  following  is  Mr.  Eauer 's  account  for  that 
job  showing  the  charges  for  curbing  and  paving, 
and  the  amounts  actually  collected  by  or  for  him, 
and  showing  that,  taking  into  account  the  extra 
$819.52  collected  from  Messrs.  Meyer,  Mr.  Eauer 
is  still  a  loser  on  the  Fourteenth  Avenue  collections 
of  $40.20,  viz.:     [87] 

Charge  for 
Curbing  and 
Paving 

Webb    $    166.25 

Eyder    319.20 

Eeva    322.21 

Babbitt    ;..        366.51 

Maloney    319.20 

Katz    207.80 

Jordan    157.50 

Lathrop    198.75 

Gardius    215.93 

Solari    198.75 

Getz  &  Sons 1,043.36 
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M.  Baker)   210.00) 

Hyman)    1,969.00) 

Dufour    40.00 

Henry  Meyer) 

S.  Meyer         )   2,328.52 

C.  R.  Russell 196.00 

Tarpey      336.00 

Corking    198.75 
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8,793.73 

8,753.53 

LOSS  to  Mr.  Rauer 

40.20 

Amt.  Rec'dby 

Difference 

Difference 

Mr.  Rauer  or 

Collected 

Collected 

Others 

by  Sunset 

by  Rauer 

$   137.50 

$  28.75 

306.70 

12.50 

322.21 

366.51 

250.00 

69.20 

167.50 

40.30 

83.65 

73.85 

145.00 

53.75 

160.00 

55.93 

148.81 

49.94 

1,043.36 

1,179.00  Graham 

1,000.00  Rauer 

40.00 

3,148.04 

819.52 
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195.00 

1.00 

30.25 

305.75 

30.00 

168.75 

8,753.53  859.72 

Lines  8-11,  p.  19,  the  Master  charges  check  from 
Webb  (May  20,  1915,  for  $137.50)  to  Rauer.  The 
facts  concerning  that  are  these: 

Webb's  grading  bill  was  $125.00;  this  Buckman 
himself  collected  for  the  Sunset  on  Feb.  3,  1915 
(See  Sunset  book  2,  also  book  1,  p.  338).  Webb's 
paving  bill  was  $166.25,  and  on  May  22,  1915,  Eauer 
collected  thereon  $137.50. 

The  fact  about  the  Dufau  check  of  $20.00  is  that 
it  was  in  part  payment  of  a  $40.00  job  assigned 
long  before  the  insolvency,  [88]  and  performed 
on  a  lot  on  15th  Avenue,  and  is  not  connected  with 
the  Fourteenth  Avenue  contract. 

The  facts  about  the  Rider  check  (Master's  report, 
p.  19,  line  21)  are  these:  Rider's  grading  bill  was 
$250.00,  and  for  this  he  gave  Buckman  for  the 
Sunset  a  note;  Rauer 's  paving  bill  was  $319.20,  and 
on  this  Rauer  collected  the  $306.70  check  which  the 
Master  now  says  should  be  charged  against  him. 
(See  Sunset  books.) 

Lines  5  to  11,  page  20.  Here  the  Master  charges 
Mr.  Rauer  with  $400  and  $800  out  of  the  following 
payments,  viz.:  $1,043.36  and  $521.38  from  Getz, 
$83.75  from  Jordan  and  $160.00  from  Gardizer, 
simply  because  Mr.  Rauer  delivered  up  two  checks 
dated  prior  to  Feb.  19th,  on  account  of  these  pay- 
ments, one  for  $400  and  one  for  $800.     The  Master 
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states  that  the  Getz  payments  were  all  for  paving — 
and  this  is  the  fact.  This  is  also  the  fact  as  to  the 
Jordan  paj^ment.  This  is  also  so  with  the  Gardi- 
zer  payment,  the  full  facts  of  which  are  these : 

Gardizer's  grading  bill  was  $149.00,  and  the  curb- 
ing bill  $28.00,  and  Buclonan  collected  both  these 
amounts  for  the  Sunset,  one  on  June  2,  1914,  and 
the  other  on  June  3,  1915;  and  he  also  collected  on 
July  1,  1916,  Rauer's  paving  bill  of  $215.93,  and 
only  paid  to  Rauer  the  $160.00  thereof,  Avhich  the 
Master  now  charges  to  Rauer.  This  looks  like 
rubbing  it  in.  It  is  fortunate  perhaps  that  Buck- 
man  kept  the  rest  of  the  $215.93,  for  if  he  hadn't 
the  trustee  would  certainly  want  to  charge  Rauer 
with  that  also. 

These  checks  were  in  no  instance  for  grading 
work,  but  in  every  instance  only  for  paving  con- 
tracted for  and  done  after  bankruptcy  by  Mr.  Rauer, 
and  are  Mr.  Rauer's  own  property  which  cannot 
enter  into  the  account  in  any  way.  (See  Getz's 
account  in  the  Sunset  Construction  books, — also 
Jordan's  account,  book  2,  page  12,  and  book  2,  page 
398,  also  Gardizer's  acount,  which  show  that  the 
amounts  collected  by  or  paid  to  Mr.  Rauer  were 
only  for  paving  and  curbing,  and  that  the  Sunset 
Construction  Co.  itself  got  all  the  payments  for 
grading.)     [89] 

To  sum  up  the  Fourteenth  Avenue  contract  mat- 
ter: 

Of  the  $7,323.00  charged  to  Mr.  Rauer  by  the 
Master  on  account  of  these  items,  the  only  amounts 
which    could   possibly   be    chargeable   against   Mr. 
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Kauer  on  the  theory  that  the  grading  bills  collected 
by  him  were  assets  of  Buckman,  could  be  the  fol- 
lowing, viz. : 

March  11,   1915,   collected  from  city $495.06 

May  25,  1915,  Dufau  check  for 20.00 

a/c  Meyer  checks   819.51 

Total    $1,234.57 

But  this  grading  contract  was  assigned  to  Mr. 
Bauer  months  before  the  bankruptcy  of  Buckman, 
and  all  collections  thereunder  absolutely  belonged 
to  Mr.  Biauer  to  apply  in  accordance  with  the  as- 
signment, which  he  did;  they  were  his  moneys  for 
that  purpose,  and  if  he  mistakenly  credited  some 
of  these  on  checks  dated  prior  to  Feb.  19,  1915,  then 
instead  of  charging  them  over  again  to  him,  he  is  en- 
titled to  correct  his  mistake  and  charge  that  amount 
against  his  current  account,  which  would  leave  the 
balance  owing  him  on  February  19th,  just  that 
much  more. 

And  this  leads  us  to  once  more  survey  the  posi- 
tion taken  in  the  Master's  report  that  the  date  of 
Buckman 's  bankruptc}^,  February  19,  1915,  is  the 
time  beyond  which  none  of  the  dealings  between 
Mr.  Bauer  and  the  Sunset  Construction  Co.  can 
go,  even  though  upon  the  dealings  since  that  day 
the  company  owes  Bauer  a  balance  of  $18,614.54; 
and  that  all  the  moneys  which  Mr.  Bauer  collected 
after  that  date  upon  contracts  assigned  to  him  at 
any  time  before  that  date  (no  matter  how  long) 
must  be  charged  against  his  account  previous  to 
Feb.  19,  1915,   even  though  Bauer  had  given  the 
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'Company  the  cash  therefor  presently,  or  credit  upon 
his  current  account  after  Feb.  19,  1915,  and  that  also 
all  moneys  with  which  he  took  up  any  checks  dated 
prior  to  Feb.  19, 1915,  were  to  be  charged  against  him 
in  his  transactions  previous  to  Feb.  19,  1915,  though 
they  came  from  dealings  entirely  subsequent  to 
and  disassociated  from  the  insolvency,  and  he  had 
a  right  to  apply  them  pon  his  accounts  after  Feb. 
19,  1915.  In  other  words  the  trustee  intends  to 
get  Rauer  both  coming  and  going;  consistency 
bothers  him  not.  Quoting  [90]  from  the  Mas- 
ter's report  (page  16,  lines  17-25)  : 

"As  I  have  stated,  that  company  continued 
doing  business   and   its   relations   with   Eauer 
continued    exactly    as    if    no    bankruptcy    of 
Buckman     had     occurred.     Collections     were 
made   upon   contracts  completed  before  bank- 
ruptcy.    Some   of   the  money  was   either  col- 
lected by  or  immediately  turned  over  to  Rauer. 
The  mone.ys  received  were  applied  by  him  not 
only  for  current  interest,  but  in  cancellation  of 
loans,    and    the    application   w^as    indifferently 
made  to  loans  prior  to  the  bankruptcy  date  and 
to  loans  subsequent  thereto." 
The  Master  here  fully  recognizes  the  Ijona  fides 
of  Mr.  Rauer 's  position  and  dealings.     Mr.  Rauer 
in  none  of  his   transactions   dealt  with   Buckman 
personally,    but    only   dealt   with   the    corporation, 
and  considered  no  doubt  that  the  only  matter  Buck- 
man's  insolvency  could  affect  was  the  owTiership  of 
the   Buckman  stock.     And  in  this  he  was  legally 
correct.     And  if  the  trustee  takes  a  different  posi- 


110  J.  J,  Ratier  vs. 

tion,  he  should  at  least  take  a  consistent  one,  viz.: 
either,  that  the  transactions  ended  Feb.  19,  1915, 
and  all  contracts  of  the  Sunset  then  made  became 
ipso  'facto  by  Buckman's  insolvency  the  property 
of  the  trustee,  and  that  likewise  all  claims  then 
against  the  Sunset  became  ipso  facto  the  debts  of 
the  bankrupt  estate;  in  which  event  the  collections 
made  by  Eauer  on  contracts  entered  into  subsequent 
to  that  date  are  Rauer's  to  be  credited  on  the  Sunset 
Construction  Go's  current  accounts,  and  not  on  those 
of  the  bankrupt  estate ;  for  such  collections  and  the 
right  to  apply  them  on  the  Sunset's  accounts  are 
Rauer's  property  and  not  the  trustee's,  and  if  Rauer 
applied  some  part  thereof  upon  the  debts  owing  him 
prior  to  Feb.  19,  1915,  it  must  be  recognized  that 
he  did  so  under  a  mistaken  thought  that  he  was 
applying  them  on  the  debts  of  the  Sunset  Con- 
struction Co.,  whereas  he  was  thus  in  fact  apply- 
ing them  on  the  debts  of  the  bankrupt's  estate  or, 
the  trustee  must  take  the  position  that  the  debts  pre- 
vious to  Feb,  19,  1915,  do  not,  by  Buckman's  insol- 
vency, ipso  facto  become  the  debts  of  the  insolvent 
estate,  but  continue  the  debts  of  the  Sunset  Con- 
struction Co.,  and  in  which  case  the  assets  of  the 
Sunset  Co.  would  likewise  not  become  ipso  facto 
the  assets  of  the  [91]  insolvent  estate,  but  would 
also  continue  the  assets  of  the  Sunset  Co.,  and  in 
which  event  the  accounts  cannot  stop  at  Feb.  19, 
1915,  but  must  be  settled,  both  for  debits  and  credits 
between  the  Sunset  and  Rauer,  as  of  the  end  of 
their  dealings. 
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Page  20,  lines  1  to  4,  the  Master  charges  against 
Mr.  Rauer  four  different  items  amounting  to  $1,- 
707.20. 

As  the  first  item,  "Academy  of  Science  $300," 
the  facts  are  these: 

Mr.  Eauer  finished,  in  July  1915,  the  contract 
for  the  Academy  of  Sciences,  on  which  it  had  held 
out  $300.00.  Mr.  Rauer  expended  on  this  matter 
and  paid  on  Aug.  5  and  9,  1915,  so  that  he  might 
be  entitled  to  the  $300.00,  the  following  sums: 

Pay  roll    $298.60 

Stock  hire    252.00 

Total $550.60 

Amount   received    300.00 


LOSS  to  Mr.  Rauer  . .  $250.60 
[92] 

Surely  there  is  no  reason  for  charging  Mr.  Rauer 
with  this  $300  when  he  actually  lost  on  that  contract 
$250.60. 

As  to  the  item  of  Reeder  &  Foster,  $107.20,  the 
facts  are  these : 

The  black  book,  page  31,  shows  this  $107.20  to 
have  been  paid  by  the  Sunset  Construction  Co.  to 
Cramer;  Rauer  received  not  one  cent  of  it,  and 
surely  should  not  be  charged  with  it.  That  transac- 
tion was  in  July,  1915,  and  Mr.  Rauer  had  nothing 
whatever  to  do  with  it. 

The  Bosworth  bill  was  $500,  but  all  that  Mr. 
Rauer  ever  collected  on  it  was,  on  a  compromise, 
$100. 


112  J.  J.  Bauer  vs. 

The  Iverson  matter  Mr.  Rauer  himself  charges 
against  his  account  in  his  statement,  page  6. 

To  recapitulate  matters,  p.  21,  line  23,  to  p.  22, 
line  4: 

The  only  items  which  Mr.  Rauer  can  possibly  be 
charged  with  under  the  theory  of  the  Master,  are 
the  following: 

Bosworth    $400.00 

Iverson    500. 00 


$900.00 
instead  of  the  $1,707.20  charged. 

Page  22,  line  5,  to  page  24,  line  30: 

The  Taraval  Street  contract  was  a  public  contract 
awarded  to  Mr.  Rauer,  and  he  agreed  with  Sunset 
Construction  Co.  that  for  the  use  of  the  equipment, 
the  profits  of  that  contract  would  be  credited  on  the 
balance  owing  to  Mr.  Rauer  from  the  Sunset  Con- 
struction Company.  There  were  no  profits  on  this 
job,  but  instead  there  was  a  loss  of  $804.33. 

The  Trustee  is  forever  blowing  hot  and  cold.  He 
failed  to  exercise  the  control  over  the  Sunset  Con- 
^struction  Co.  which  his  ownership  of  the  bulk  of  the 
stock  entitled  him  to;  but  instead  permitted  the  old 
officers  thereof  to  conduct  its  affairs,  which  [93] 
ithey  had  a  perfect  right  to  do  as  far  as  everybody, 
and  particularly  third  parties,  were  concerned,  until 
their  successors  were  properly  elected  or  chosen. 
These  officers  make  a  contract  with  Rauer  under 
which  they  were  to  receive  the  profit,  if  any,  other- 
wise nothing.  Rauer  loses,  and  the  Trustee  comes 
in  a  year  and  a  half  afterwards  and  repudiates  the 
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contract,  and  wants  to  charge  Rauer  rent  for  the 
equipment.  But  he  is  equally  as  late  in  making  any 
move  in  the  Federal  Construction  Co.  job,  and  be- 
cause there  is  a  profit,  he  concludes  a  year  and  a 
half  afterwards,  after  all  the  risks  have  been  run 
and  the  profits  made,  to.  declare  himself  in  on  all  the 
profits  by,  at  that  late  day,  repudiating  the  assign- 
ment to  Rauer  by  the  Sunset  Construction  Co,  of 
the  Federal  Construction  Co.  contract.  Is  this  jus- 
tice? Is  this  right?  Is  this  in  accordance  with 
any  principle  of  equity  ever  enunciated? 

Such  a  situation  only  emphasizes  the  more  the 
fallacy  of  the  theory  that  the  corporation  was  ipso 
facto  thrown  into  insolvency.  The  Bankruptcy  Act 
provides  for  insolvency  proceedings  in  the  case  of 
corporations  directly;  and  no  indirect  act  is  tanta- 
. mount  thereto  or  can  take  the  place  thereof. 

But  again  accepting  for  the  sake  of  argmnent  the 
Master's  position,  we  will  point  out  the  inconsis- 
•  tencies  in  the  Master's  findings  even  therewith: 

Previous  to  February  19,  1915,  Sunset  Construc- 
tion Co.  was  using  3  sand  machines,  for  which 
Rauer  was  paying  to  Edward  E.  Ball  et  al.  $100 
per  month  rental  for  the  use  of  the  patent.  August 
15,  1916,  Mr.  Rauer  bought  this  patent  from  Mr. 
Ball  et  al.,  and  on  the  same  day  had  an  agreement 
with  Buckman  wherein  the  latter  obtained  an  option 
to  purchase  the  patent  for  these  machines.  But 
Buckman  never  consummated  this  option,  so  the 
matter  of  the  3  sand  machines  stands  in  this  posi- 
tion: The  Sunset  Construction  Co.  was  obligated 
for  the  rent  of  the  patents  at  $100.00  per  month, 
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payable  to  A.  E.  Ball  et  al.  until  Aug.  15,  1916,  and 
thereafter  to  Mr.  Eauer.  This  $100.00  per  month 
is  about  1^4  of  "the  $375.00  fixed  by  the  Master  as  the 
reasonable  monthly  rental  of  the  whole  equipment. 
[94] 

The  Master  holds  that  Mr.  Rauer  gave  Buckman 
an  option  to  purchase  the  equipment.  This  is  a 
mistake.  The  option  is  in  writing  and  is  in  evi- 
dence, and  only  relates  to  the  patents  of  the  sand 
machine.  The  full  equipment  was  inventoried  De- 
cember 5,  1916,  by  W.  A.  Clark,  John  Jardine  and 
M.  R.  Mackall,  at  $4,934.60. 

The  total  rentals  charged  against  Rauer  are : 
For  the  time  he  used  it  on  his 

contract   $1,312.50 

For  rentals  collected  from  oth- 
*ers    2,461.13 

$3,773,113 
Less  Vi  foi"  rental  of  patent 

rights    943.28     $2,829.85 

And  taking  from  this  the  cost 

of  repairs    2,066 .  6S 

Leaves  the  net  balance 763 .  17 

For,  to  put  the  equipment  in 

shape  so  it  could  be  used  at 

all,  Mr.  Rauer  expended $2,066 .  68 

The  Master  holds  Mr.  Rauer  is  not  entitled  to 
this  because  a  mortgage  can  only  store  the  property, 
— he  is  not  entitled  to  use  it  or  repair  it.     If  the 
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Trustee  is  to  get  the  rental,  the  benefit  of  its  use, 
he  must  by  every  rule  of  logic,  law,  and  reason  pay 
or  allow  for  the  repairing  of  the  property  that  per- 
mits it  to  be  thus  used. 

Furthermore,  the  repair  of  the  property  certainly 
preserved  and  enhanced  its  value;  and  when  mort- 
gaged property  is  sold  under  foreclosure  this  added 
value  insures  a  greater  price,  which  greater  price  is 
<?redited  on  the  obligations  of  the  mortgagor.  The 
mortgagor  is  the  person  who  gets  the  value  of  these 
repairs  in  either  case ;  and  he  who  receives  the  bene- 
fits should  pay  the  price. 

Furthermore,  the  taking  of  possession  by  a  mort- 
gagee under  a  mortgage  clause  which  permits  this, 
is  not  an  adverse  taking,  but,  instead,  one  directly 
in  response  to  the  contract;  so  are  the  subsequent 
foreclosure  proceedings  and  sale — all  arising  out  of 
the  contractual  relations  of  the  parties,  the  same  as 
a  direct  sale  would  have  been.  At  no  time  was  Mr. 
Eauer's  possession  adverse,  and  certainly  every 
principle  of  fair  dealing  would  dictate  that  he  be 
hllowed  for  his  repairs  and  betterments.  These  re- 
pairs and  betterments  amounted  to  $2,066.68. 

But  the  $2,461.13  rentals  Mr.  Rauer  collected  from 
others,  he  [95]  collected  under  a  contract  made 
by  him  with  the  Sunset  Construction  Co.,  through 
its  regularly  constituted  and  functioning  officials 
under  the  terms  of  which  contract  Rauer  was  to  give 
the  company  credit  on  his  current  advances  to  the 
company;  and  this  he  did;  and  he  had  a  right  to 
give  this  credit  against  any  current  bills;  and  he 
should  not  now  be  again  charged  v^th  it  or  be  com- 
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pelled  to  give  another  credit  against  the  balances 
outstanding  on  Feb.  19,  1915.  This  all  happened 
after  that  date.  None  of  these  so-called  rentals  are 
chargeable  against  Mr.  Rauer  otherwise  than  he 
has  already  charged  them  in  his  accounts  after  Feb. 
19,  1915. 

Pages  25^31.    .Federal  Construction  Co.  contracts. 

These  were  contracts  between  the  Federal  Con- 
struction Co.  and  the  Sunset  Construction  Co.  The 
Sunset  Construction  Co.'s  part  was  in  writing  as- 
signed to  Mr.  Rauer  on  January  25,  1915,  by  the 
ISunset  Construction  Co.  through  its  regularly  func- 
tioning officers.  By  the  terms  of  this  assignment 
Mr.  Rauer  was  to  carry  through  the  contracts,  ad- 
vance necessary  moneys,  and  credit  the  Sunset  Con- 
struction Company  with  the  net  profits,  after  the 
pa3Tiient  to  Rauer  of  1%%  a  month  on  his  advances, 
which  credits  were  to  be  made  on  its  current  account 
with  him ;  the  Sunset  Construction  Co.  also  agreeing 
to  furnish  the  services  of  Buckman  as  superinten- 
dent, for  which  the  Sunset  would  pay  Buckman. 
Work  under  these  contracts  was  not  begun  until 
March,  1915,  and  it  was  not  completed  until  16 
months  thereafter;  and  never  during  any  of  this 
time  did  the  Trustee  assert  his  right  as  majority 
stockholder  in  the  'Sunset  Construction  Co.  to  change 
the  officers  of  that  corporation  or  take  charge  of  its 
business.  But  he  waited  not  only  until  the  con- 
tracts were  fully  completed,  but  also  the  moneys 
collected  by  Mr.  Rauer  and  the  net  profits  thereof 
iby  him  properly  applied  upon  the  current  account. 
[96] 
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These  contracts  \Yere  assigned  to  Mr.  Rauer  be- 
fore Buclanan  filed  his  petition;  and  can  it  be  seri- 
ously contended  that  in  December,  1914,  or  January, 
1915,  the  officers  of  the  Sunset  Construction  Co. 
were  affected  by  a  petition  which  Buckman  might 
file  in  February,  1915,  so  that  they  or  the  corpora- 
tion could  not  function?  The  absurdity  of  the 
proposition  supplies  its  refutation. 

The  Sunset  Construction  Co.  had  a  perfect  right 
to  make  these  contracts  with  the  Federal  in  Decem- 
ber, 1914;  it  had  a  perfect  right  to  assign  them  to 
Rauer  in  January,  1915,  and  Mr.  Rauer  has  a  per- 
fect right  to  enjoy  the  full  fruits  thereof  in  accor- 
dance with  the  terms  of  the  assignment  contract; 
and  having  accounted  to  the  Sunset  Construction 
Co.  for  the  net  profits  by  crediting  the  same  on  his 
current  account,  he  should  not  now  be  forced  to 
either  pay  it  over  again  by  giving  it  to  the  Trustee, 
or  to  apply  it  over  again  by  charging  it  against  the 
account  previous  to  February  19th. 

One  of  the  elements  of  these  contracts  was  the 
services  of  Buckman.  The  Trustee  could  not  have 
compelled  these — ^was  not  entitled  to  them — ex- 
cept as  he  could  control  the  business  of  the  Sunset 
Construction  Co.  through  the  agency  of  his  owner- 
ship of  the  Buckman  stock — and  then  only  as  the 
corporation,  and  in  the  fulfillment  of  its  contracts. 

Again:  In  the  performance  of  these  contracts 
the  Sunset  Construction  Co.  was  represented  by 
Buclanan,  its  manager,  and  Buckman  himself  col- 
lected $2,212.78  of  the  moneys  payable  theremider 
in  checks  made  out  to  the  Sunset  Construction  Co. 
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by  the  Federal,  and  except  as  lie  used  these  moneys 
he  received  no  pay  for  his  services. 

But  in  accordance  with  the  Master's  report  these 
<3ontracts  belong  to  Buckman's  trustee,  and  Rauer 
must  account  to  this  Trustee  for  all  the  moneys 
Eauer  collected.  If  they  ipso  facto  and  entirely  be- 
longed to  Buckman's  trustee,  and  not  to  the  Sunset 
Construction  Co.,  and  Eauer 's  rights  to  execute 
them  had  thereby  terminated,  and  the  Trustee  could 
wait  lYz  years  and  then  declare  hunself  in,  then  it 
might  follow  that  Eauer  wrongfully  holds  the 
moneys  that  came  into  his  hands ;  but  would  he  also 
wrongfully  hold  the  moneys  in  his  hands  that  didn't 
come  into  his  hands?  The  Master  so  holds  in  his 
report,  for  he  says,  Eauer  must  also  pay  over  [97] 
the  moneys  that  came  into  Buckman's  hands,  that 
Buckman  himself  collected,  and  which  were  never 
paid  over  to  Mr.  Eauer.  Mr.  Eauer,  according  to 
this,  must  not  only  turn  over  that  which  rightfully 
belongs  to  him,  but  also  that  which  he  never  got. 

Again,  the  total  payments  under  these  contracts, 
whether  Eauer  got  them  or  the  Sunset  or  Buckman 
got  them,  are  charged  against  Eauer,  and  the  only 
thing  that  is  given  back  to  him  is  the  actual  money 
and  team  hire  Eauer  himself  advanced  to  pull  these 
contracts  through,  some  $7,395.97,  and  he  is  denied 
credit  for  a  $350.00  payment  to  H.  M.  Anthony  for 
making  the  collection  for  the  Federal,  and  $300.00 
paid  by  Eauer  for  rent  for  premises  where  the  plant 
was  installed  for  this  work,  and  he  is  denied  his 
11/2%!  per  month  interest  on  these  advances 
which  he  was  to  receive  therefor  and  for  his  time  in 
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connection  therewith  under  the  terms  of  the  assign- 
ment contract ;  and  after  all  the  risks  have  been  run 
and  all  the  work  has  been  done,  and  all  the  moneys 
collected,  the  Trustee  comes  along  and  declares  him- 
self in,  a  year  and  a  half  after  the  work  was  started, 
not  only  for  the  profits,  but  for  the  full  receipts; 
and  he  is  not  satisfied  with  trying  to  collect  them 
from  the  people  who  got  them,  but  wants  to  get 
them  all  from  Rauer,  and  besides  allow  Rauer  noth- 
ing whatever  for  interest  for  his  risk  or  his  time  or 
for  the  moneys  he  paid  out  for  rent  of  premises  for 
the  plant  that  did  the  work  or  for  services  he  was 
compelled  to  pay  for  to  make  the  collections. 

All  of  which  only  emphasizes  the  fallacy  of  the 
Trustee's  position  that  the  Sunset  Construction 
Co.'s  existence  and  functioning  as  a  corporation, 
and  its  assigimient  to  Rauer,  on  January  25,  1915,  of 
its  contracts  of  December,  1914,  can  be  directly 
affected  by  Buckman's  insolvency  on  Feb.  19,  1915, 
and  that  the  filing  by  Buckman  of  his  individual 
petition  in  insolvency  amounts  to  a  filing  of  the  cor- 
poration's petition  in  insolvency  simply  because  he 
happened  to  be  the  owner  of  most  of  its  capital 
stock. 

All  the  moneys  that  Mr.  Rauer  received  under 
these  Federal  Construction  Co.  contracts  was  $8,- 
409.80  on  August  12,  1916,  and  he  is  entitled  first  to 
his  interest  out  of  this  at  1%%  pe^  month  for  11 
mos.  for  the  $2000  he  advanced  on  January  15,  1915, 

which  would  be $330. 00 

[98]     and  on  the  moneys  he  paid  out  for  team  hire 
($5190.45  bet.  Jan.  15,  1915,  and  May  29,  1916,  16 
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mos.,  or  an  average  of  8  mos.),  and  from  May  29th 
to  Aug.  12th  (the  date  of  payment)  2^/2  nios.  more, 

which  would  amount  to    $817 .  42 

and  for  the  rent  he  paid  for  place  where 

plant  was  installed   $300,00 

and  for  the  money  paid  for  collection  of 

the  account $350.00 

altogether    $1797.42 

The  amount  received  by  Mr.  Rauer 

was i$8v4O0.'8O 

Taking  from  this  the  interest  and 

amounts  paid  out 1,797.42 

would  leave  the  net  profit  on  the 
Federal  Construction  Co. 

job    $6,612.38 

This  net  profit  he  was  entitled 
to  apply  on  the  Sunset's  cur- 
rent account  which  he  did.     [99] 
It  will  be  remembered  that  outside  of  the  balance 
of   $37,734.65  which   the  iSunset   Construction   Co. 
owed  Mr.  Rauer  on  February  19,  1915,  it  owes  him 
for  moneys  advanced  since  that  date  another  bal- 
ance of  $18,614 .  54  after  he  has  applied  the  full  sums 
accountable  for  by  him  on  the  Taraval  contract,  the 
Fourteenth  Avenue  contract  and  the  Federal  Con- 
struction Co.   contracts,   in  exact   accordance  with 
the    assignment   contracts   made   therefor   between 
Mr.  Rauer  and  the  Sunset  Construction  Co.     And 
having  so  accounted  for  and   applied   the  moneys 
coming   from  these   various   contracts,   Mr.    Rauer 


George  H.  Hatfield  et  al.  121 

should  not  be  compelled  to  pay  them  over  again  by 
giving  them  to  the  Trustee  or  crediting  them  against 
the  balance  owing  him  on  February  19,  1915. 

If  Mr.  Bauer  be  compelled  to  credit  over  again 
the  $2,461.13  rentals  for  equipment  collected  by 
him,  this  should  be  reduced  by  1/4,  that  is  to 
$1,845.85,  because  of  the  use  of  the  patent  rights  on 
the  sand  machines,  and  the  balance  would  be  en- 
tirely wiped  out  by  the  $2,066.68  he  paid  in  recon- 
struction and  repairs.  And  surely  Mr.  Rauer 
should  not  be  charged  with  a  3^/2  months'  rental  for 
the  Taraval  job  for  which  he  contracted  with  the 
iSnnset  Construction  'Co.  previous  to  the  insolvency 
to  credit  the  Sunset  with  the  profits,  and  there  were 
none,  but  there  was  a  loss  instead.  On  this  latter 
the  Master  has  charged  against  Mr.  Rauer 
$1,312.50,  which  is  therefore  not  chargeable,  al- 
though if  it  were  1/4  or  $350.00  thereof  would  have  to 
be  deducted  therefrom  for  the  use  of  the  sand  ma- 
chine patent  rights. 

On  the  Fourteenth  Avenue  contract  the  Master 
charges  $7,323.00  against  Mr.  Rauer,  on  the  theory 
first,  that  the  grading  contract  was  performed  be- 
fore Feb.  19,  1915,  and  therefore  was  an  asset  of  the 
insolvent  estate ;  and,  second,  that  the  way  to  ascer- 
tain what  portions  of  Rauer 's  collections  was  for 
grading  was  to  figure  the  amount  of  checks  dated 
prior  to  Feb.  19,  1915,  that  Rauer  had  delivered  up 
on  account  of  these  collections  on  the  whole  con- 
tract which  embraced  besides  the  grading,  the  curb- 
ing and  paving.  We  have  shown  that  the  actual 
amount  the  books  and  accounts  show  Rauer  collected 
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on  account  of  the  grading  does  not  exceed  $1,234.57, 
and  that  that  grading  contract  and  the  bills  therefor 
had  been  assigned  to  Rauer  many  months  before 
the  Buckman  insolvency,  and  therefore  belonged  to 
Rauer  to  be  applied  against  the  current  account 
of  the  'Sunset  Co.  and  not  against  the  debts  [100] 
owing  by  the  bankrupt  estate  (if  the  theory  of  the 
Trustee  is  correct  that  everything  of  the  Sunset  up 
to  Feb.  19,  1915,  ipso  facto  became  a  part  of  the  in- 
solvent estate).  And  if  Mr.  Rauer  mistakenly 
credited  these  collections,  or  collections  made  on  his 
paving  contracts  or  other  contracts  entered  into 
after  Feb.  19,  1915,  against  the  balance  owing  him  on 
Feb.  19,  1915  (which,  if  the  Trustee  is  to  be  con- 
sistent with  his  contention,  is  the  debt  of  the  bank- 
rupt estate),  then  Rauer  was  simply  mistakenly  giv- 
ing his  property  to  pay  the  debts  the  bankrupt  es- 
tate owed  to  him.  Perhaps  the  Trustee  will  now 
join  us  in  our  view  that  this  demonstrates  the  ab- 
surdity of  the  contention  that  the  corporation  is 
ipso  facto  thrown  into  bankruptcy,  without  a  direct 
proceeding  by  Buckman  filing  his  individual  peti- 
tion. 

We  have  seen  similarly  that  the  miscellaneous 
items  charged  Mr.  Rauer  (pp.  21-22  Master's  re- 
port) in  the  sum  of  $1,707.20,  could  not  amount  to 
more  than  $900.00,  and  that  this  has  been  properly 
credited  by  Mr.  Rauer  in  accordance  with  his 
definite  contracts  with  the  Sunset  Construction  Co. 
long  previous  to  the  date  of  the  insolvency  of  Buck- 
man. 
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As  to  what  the  real  balance  owing  to  Mr.  Rauer  by 
the  Sunset  Construction  Co.  was  on  February  19, 
1915,  and  that  the  $7500  credit  for  the  mortgage 
equity  wiped  out  the  $8000  balance  on  the  $15,000 
note,  and  should  not  again  be  charged  against  Mr. 
"Bauer's  balance  of  February  19,  1915,  we  think  has 
been  shown  to  a  demonstration  in  the  opening  pages 
of  this  analysis. 

The  Sunset  Construction  No.  1  was  duly  incor- 
porated April  13,  1910.  It  failed  to  pay  its  license 
tax  and  lapsed  Nov.  30,  1911. 

Thereupon  the  Sunset  Construction  Co.  No.  2 
was  duly  incorporated  Dec.  12,  1911,  and  imme- 
diately started  to  function,  and  continued  to  so  func- 
tion until  the  end  of  Mr.  Rauer 's  dealings  with  it. 
There  has  been  some  claim  that  its  stock  certifi- 
cates were  not  in  the  regular  form;  but  it  has  been 
repeatedly  held  by  the  Courts  that  a  subscription  to 
the  stock  makes  a  person  a  stockholder,  and  [101] 
that  no  certificates  of  stock  need  be  issued  to  make 
the  subscriber  a  stockholder,  and  that  a  subscription 
made  in  contemplation  of  the  organization  of  a  cor- 
poration may  be  enforced  by  the  corporation  after 
it  is  organized,  and  that  this  puts  the  corporation 
in  the  position  of  having  stockholders  the  instant 
the  copy  of  its  Articles  is  filed  by  the  Secretary  of 
State. 

(See  Clarke  on  California  Corporations,  pp.  34, 
35,  and  the  many  cases  there  cited.) 

And  even  where  there  is  a  question  of  due  or- 
ganization (which  there  is  not  here)  it  has  been 
held  that  it  does  not  necessarily  result  in  a  partner- 
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ship  or  a  joint  stock  company,  but  usually  in  a  de 

facto  corporation. 

Supra,  pp.  64,  65,  and  cases  cited. 

and  on  the  same  page: 

"If  the  corporation  claims  in  good  faith  to  be 

legally   incorporated   and  is   doing  business,   it   is 

sufficient. ' ' 

"A  corporation  de  facto  may  legally  do  and 
perform  every  act  and  thing  which  the  same 
entity  could  do  or  perform  were  it  a  de  jure 
corporation.  As  to  all  the  world  except  the 
paramount  authority  under  which  it  acts  and 
from  which  it  receives  its  charter,  it  occupies 
the  same  position  as  though  in  all  respects 
valid,  and  even  against  the  state  except  in  direct 
proceedings  to  arrest  its  usurpation  of  power, 
it  is  submitted  its  acts  are  to  be  treated  as  effi- 
cacious. ' ' 
And  again,  supra,  pp.  68,  69,  and  cases  cited:  - 
"What  is  a  corporation  de  facto f  It  exists 
when  a  number  of  persons  have  organized  and 
acted  as  a  corporation;  have  put  on  the  habili- 
ments of  a  corporation;  have  assumed  the  form 
and  features  of  a  corporation;  have  conducted 
their  affairs  to  some  extent,  at  least,  by  the 
methods  and  through  the  officers  usually  em- 
ployed by  corporations;  have  assumed  the  ap- 
pearance, at  least,  of  the  counterfeit  present- 
ment of  a  legal  corporate  body.  Quo  warranto 
is  the  proper  and  only  proceeding  to  test  the 
right  to  a  franchise  to  exist,  or  to  procure  a 
judgment  of  its  forfeiture." 
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The  Trustee  here  seeks  the  benefits  of  the  eon- 
tracts  made  by  the  corporation  and  its  officers. 
Again,  supra,  p.  66:     [102] 

*'A  party  who  has  had  the  benefit  of  a  con- 
tract with  a  corporation  cannot  question  either 
its  de  jure  or  de  facto  existence." 
The  Trustee  in  his  scramble  to  upset  the  facts  in 
this  case,  may  wish  to  say  that  since  the  filing  of 
Buckman's  petition  on  February  19,  1915,  vested  the 
ownership  of  the  Buckman  stock  in  the  Trustee, 
and  that  Buckman  thereby  ceased  to   be   a  stock- 
holder, he  could  no  longer  function  as  a  director  and 
officer.     In  this  too,  the  Trustee  would  be  mistaken ; 
for,  let  alone  the  Trustee's  failure  for  a  year  and  a 
half  to  assert  his  ownership  and  right  to  control, 
and  his  consequent  acquiescence  in  the  acts  of  the 
officers  and  agents  of  the  corporation  and  holding 
them  out  as  such,  it  has  been  held  that 

"A  director  who  ceases  to  be  a  stockholder 
during  his  term,  but  continues  to  act,  is  a  de 
facto  director  until  he  is  ousted  in  a  direct  pro- 
ceeding for  that  purpose,  and  his  acts  are  valid 
as  to  third  persons ;  and  a  director  holding  over 
is  a  de  facto  director." 

(See  Clarke  on  California  Corporations,  p. 
221  and  cases  cited.) 
The  Trustee  claims  the  benefits  of  the  acts  of  the 
Sunset  Construction  Co.  and  its  officers  prior  to  Feb. 
19,  1915;  and  for  that  reason  alone  he  could  not 
question  its  existence,  or  the  acts  or  rights  of  its  offi- 
cers up  to  that  date.     And  for  the  other  reasons 


126  J.  J.  Bauer  vs. 

stated  above  he  cannot  question  the  corporation's 
existence  or  the  acts  of  its  officers  or  their  right  to 
act  as  such  after  Feb.  19,  1915,  and  until  the  end  of 
Mr.  Rauer's  dealings,  with  it  and  them. 

Respectfully  submitted, 
H.  M.  ANTHONY, 
Humboldt  Bank  Bldg.,  S.  F. 
GRANT   &   ZIMDARS, 
1212  Merchants  National  Bank  Bldg.,  Sl  F. 

[Endorsed]:  Filed  Aug.  27,  1921.  H.  M.  W., 
Sp.  M.  Filed  Dec.  12,  1921.  W.  B.  Maling,  Clerk. 
By  J.  A.  Schaertzer,  Deputy  Clerk.     [103] 


(Title  of  Court  and  Cause.) 

Special  Master's   Petition  for  Compensation. 

The  petition  of  H.  M.  Wright,  formerly  standing 
Master  in  Chancery  and  later  Special  Master  in 
Chancery  of  this  Court,  respectfully  shows: 

By  the  interlocutory  decree  herein  an  accounting 
was  ordered  by  the  undersigned  as  Standing  Master 
of  this  Court  and  upon  my  resignation  as  Stand- 
ing Master,  the  order  of  reference  was  continued 
to  me  as  Special  Master  and  my  report  was  filed 
on  December  12,  1921.  No  compensation  has  been 
paid  to  the  Master  and  no  order  made  in  regard 
thereto. 

With  regard  to  time  employed,  the  matter  was 
pending  before  me  for  a  period  of  about  four  (4) 
years,  during  which  time  testimony  was  taken 
originally  and  again  after  reopening  for  that  pur- 
pose.    Several  arguments   were  had   and  a  large 
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number  of  briefs  filed.  In  all,  the  transcript  of  the 
proceedings  before  the  Master  covered  523  pages 
and  this,  with  thirty-five  pages  of  proceedings 
before  the  Court  was  read  and  457  pages  of  briefs 
and  arguments,  a  total  of  1026  pages.  The  solid 
time  employed  was  12  days  in  taking  testimony 
and  30  days  in  making  the  rept)rt,  a  total  of  42 
days. 

With  respect  to  the  amount  involved,  the  plain- 
tiff, Trustee  in  Bankruptcy,  claimed  that  there 
was  owed  to  the  bankrupt  estate  by  J.  -J.  Rauer 
approximately  $32,000.00,  and  on  the  contrary  the 
defendant  Rauer  claimed  that  there  was  due  to  him 
from  the  estate  the  sum  of  about  $38,000.00,  so  that 
the  amount  involved  can  be  considered  to  be  $70,- 
000.00.  The  report  finds,  speaking  from  memory, 
that  there  is  due  the  estate  from  Rauer  about 
$9,000.00  and  due  Rauer  from  the  estate  about 
$13,000.00. 

With  respect  to  the  difficulty  of  the  reference  I 
state  [104]  that,  without  qualification,  this  re- 
ference presented  more  difficulty  of  determination 
than  any  other  reference,  even  those  that  took  longer 
to  present  and  determine,  in  an  experience  of 
eleven  j^ears  as  Master  of  this  court.  There  were 
numerous  difficult  questions  of  law,  but  above  all 
was  the  difficulty  in  determining  the  facts  from 
the  evidence  submitted  to  me.  This  evidence  con- 
sisted not  merely  of  the  written  testimony,  but  of 
a  great  number  of  books  of  account,  books  of  ref- 
erence, checks,  slips  of  paper,  contracts  and  memo- 
randa of  all  sorts.  The  transcript  of  testimony  is 
difficult  to  follow,  the  books  of  account  were  un- 


128  J.  J.  Rauer  vs. 

skilfully  and  incompletely  kept.  The  fault  of  this 
in  inadequate  presentation  of  the  evidence  must  be 
laid  at  the  door  of  the  defendant  Eauer,  though 
I  do  not  believe  that  it  was  intentional  on  his  part. 
Inevitably  this  resulted  in  longer  and  harder  work 
on  the  part  of  the  Master  in  completing  the  report. 

Under  all  the  circumstances,  the  Master  believes 
and  represents  that  a  just  compensation  for  his 
services  would  be  the  sum  of  Five  Thousand  (5,000) 
Dollars  and  that  said  sum  would  be  reasonable;  that 
a  minimum  compensation  would  be  Forty-two 
Hundred  (4200))  Dollars.  With  respect  to  the 
party  against  whom  it  is  charged,  it  is  apparent 
that  the  usual  practice  of  this  Court  should  be  fol- 
lowed and  that  it  should  be  charged  against  the  ac- 
counting party,  namely  the  defendant,  J.  J.  Rauer. 
The  justice  of  following  the  usual  practice  is  ap- 
parent when  it  is  considered  that  the  Trustee  in 
Bankruptcy  is  understood  to  have  no  funds  in 
possession  and  the  amount  found  due  to  him  from 
the  defendant  Rauer  ought  not  to  be  depleted  to 
the  loss  of  the  creditors  in  bankruptcy. 

WHEREFORE,  petitioner  prays  that  this  Court 
make  its  order  fixing  Master's  compensation  in 
the  sum  of  Five  Thousand  [105]  (5000)  Dol- 
lars; that  the  amount  to  be  paid  by  defendant  J.  J. 
Rauer,    within   ten    (10)    days   from   date    of   the 

order. 

Respectfully  submitted, 

H.  M.  WRIGHT, 
Special  Master. 

[Endorsed]:  Filed  Jany.  11,  1922.  Walter  B. 
Maling,  Clerk.     [106] 
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In  the  Southern  Division  of  the  United  States  Dis- 
trict Court,  in  and  for  the  Northern  District 
of  California. 

IN  EQUITY— No.  233. 

GEORGE  J.  HATFIELD,  Trustee  in  Bankruptcy 
of  the  Estate  of  A.  E.  Buckman,  Bankrupt, 

Plaintiff, 

vs. 

A.  E.  BUCKMAN,  Bankrupt,  J.  J.  BAUER,  WM. 
H.  CHAPMAN,  FILMORE  BUCKMAN,  J.  A. 
MEADOWS,  and  SUNSET  CONSTRUCTION 
COMPANY,  a  Corporation, 

Defendants. 

Objection  to  Special  Master's  Petition  for  Com- 
pensation. 

To  the  Honorable  Judge  of  the  United  States  Dis- 
trict Court: 

Comes  now  the  defendant  J.  J.  Rauer  and  files 
the  following  objections  to  the  petition  of  the 
Special  Master  for  compensation,  and  which  peti- 
tion was  filed  herein,  and  a  copy  served  upon  this 
defendant  January  10,  1922,  viz. : 

The  Master  states  that  he  has  spent  12  days 
in  taking  testimony  and  30  days  in  giving  con- 
sideration thereto  and  making  his  report,  or  a 
total  of  42  days,  and  he  asks  therefor  compensation 
in  the  sum  of  Five  Thousand  Dollars  ($5,000)  and 
he  asks  that  his  compensation  be  charged  against 
defendant  J.  J.  Rauer. 
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Defendant  J.  J.  Rauer  objects  both  to  the  ex- 
tent of  said  compensation,  and  to  the  same,  or 
any  part  thereof,  being  charged  against  him,  and 
in  that  respect  represents  as  follows: 

That  it  appears  from  this  defendant's  objections 
to  the  Master's  report  herein  referred  to,  and 
from  said  report  and  the  testimony  [107]  in 
said  matter,  and  from  the  order  of  reference  here- 
in, that  this  defendant  was  dealing  solely  and  alone 
with  the  Sunset  Construction  Company,  which 
was,  at  all  the  times  that  this  defendant  was  deal- 
ing with  it,  a  duly  incorporated  and  organized 
and  existing  and  functioning  corporation,  of  which 
the  bankrupt  A.  E.  Buckman  owned  all  the  stock, 
except  the  qualifying  stock  to  the  other  directors. 

That  said  corporation  has  never  been  declared 
a  bankrupt,  and  no  bankruptcy  proceedings  have 
ever  been  initiated  against  it. 

That  said  corporation  owed  to  this  defendant  at 
the  time  of  the  bankruptcy  of  said  A.  E.  Buck- 
man,  large  sums  of  money,  stated  by  him  to  be 
in  excess  of  Thirty-six  Thousand  Dollars  ($36,000), 
which  even  the  Master  finds  were  at  said  time  in  ex- 
cess of  Eighteen  Thousand  Dollars  ($18,000);  and 
that  in  this  defendant's  subsequent  dealings  with 
said  Sunset  Construction  Company  said  corporation 
became  indebted  to  him  to  the  extent  of  over 
Eighteen  Thousand  Dollars  ($18,000)  more,  and 
is  so  indebted  to  him  at  the  present  time  in  ex- 
cess of  the  sum  of  Thirty-six  Thousand  Dollars 
($36,000). 
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That  the  Master  refused  to  take  into  account 
this  defendant's  account  with  said  corporation, 
except  up  to  the  date  of  said  Buckman's  adjudi- 
cation as  a  bankrupt,  and  took  the  position  that 
since  said  Buckman  was  the  owner  of  practically 
all  of  the  capital  stock  of  said  corporation,  that 
therefore  the  application  by  this  defendant  of  his 
subsequent  receipts  from  the  corporation  upon 
this  defendant's  debts,  should  not  be  permitted, 
but  that  the  corporation's  money,  which  it  had 
so  permitted  him  to  apply  upon  the  corporation's 
debt  to  him,  should  be  paid  over  by  this  defendant 
to  the  trustee  in  insolvency  of  A.  E.  Buckman, 
and  these  receipts  the  Master  states  amounted  to 
the  sum  of  Thirteen  Thousand  Twenty-three  and 
19/100  Dollars   ($13,023.19). 

This  defendant  further  represents  that  accord- 
ing to  the  evidence,  and  even  according  to  the 
Master's  report,  this  defendant's  dealings  with  said 
corporation  were  in  the  full  belief  that  he  had  the 
right  to  deal  [108]  with  said  corporation  as  a  sep- 
arate entity  unaffected  by  the  insolvency  proceed- 
ings against  A.  E.  Buckman  personally,  and  that  his 
dealings  with  said  corporation  were  fair  and  above 
board,  and  that  he  paid  value  to  this  corporation 
for  everything  that  he  received  from  it,  and,  in 
fact,  said  corporation  is  at  the  present  time  in- 
debted to  him  in  excess  of  $36,000,  even  after  the 
application  of  all  he  received  from  said  corpora- 
tion. 

This  defendant  further  represents  that  the  Mas- 
ter's statement  that  the  amount  involved  in  this 


132  J.  J.  Bauer  vs. 

litigation  was  $70,000  is  misleading.  That  it  is  true 
the  trustee  in  bankruptcy  made  the  claim  that 
there  was  approximately  $32,000  owing  by  this 
defendant  to  the  trustee  of  Buckman  on  account  of 
this  defendant's  dealings  with  said  corporation, 
but  that  the  evidence  shows  that  there  is  not  a 
single  cent  owing  from  this  defendant  to  said  trus- 
tee, and  that  this  even  appears  from  the  facts 
found  by  the  Master;  and  that  the  evidence  further 
shows  that  a  serious  injustice  would  be  inflicted 
upon  this  defendant  were  the  Master's  conclusions 
and  his  petition  herein  given  effect. 

This  defendant  further  represents  that  none  of 
the  creditors  who  have  filed  their  claims  in  the 
above  proceedings  were  creditors  of,  or  in  any 
manner  connected  with  the  transactions  of  the 
Sunset  Construction  Company;  and  that  no  notice 
was  ever  given  to  creditors  of  the  Sunset  Con- 
struction Company  to  file  their  claims  herein,  and 
that  creditors  of  the  Sunset  Construction  Com- 
pany were  never  considered  in  these  proceedings 
as  creditors  of  Buckman;  and  that  this  defendant 
is  a  creditor  of  the  Sunset  Construction  Company 
to  the  extent  of  over  $36,000,  even  after  applying 
upon  the  indebtedness  all  the  moneys  received 
from  the  Sunset  Construction  Company,  and  that 
even  according  to  the  Master's  report  the  total 
assets  of  the  Sunset  Construction  Company  were 
only  $13,023.19,  and  that  $9016.99  of  this  consists 
of  rentals  charged  by  the  Master  against  defend- 
ant Rauer,  and  which  arise  out  of  this  defendant's 
use    of    the    very   property    that    was    mortgaged 
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to  him  as  security  for  his  $36,000  balance,  [109] 
and  which  personal  property  only  sold  for  $3701.22 
and  which  $3701.22  although  belonging  to  this 
defendant,  is  impounded  in  this  court  in  this  ac- 
tion, and  that  this  matter  never  involved  $70,000, 
but  at  most  $13,023.19. 

And  this  defendant  further  represents  that  the 
claim  here  made  by  the  Master  for  $5000  com- 
pensation for  42  days'  services  is  out  of  all  pro- 
portion and  reason;  and  that  the  highest  paid 
judges  of  the  Superior  Court  in  the  State  of  Cali- 
fornia only  receive  a  salary  of  $6000  a  year  for 
which  they  give  at  least  300  days'  service  in  the 
year,  or  at  the  rate  of  $20  per  day,  which  for  42 
days  would  be  only  $840,  and  that  the  great  ma- 
jority of  the  Superior  Court  judges  of  the  State 
onty  receive  $4000  per  year,  or  at  the  rate  of 
$13%  per  day,  which  for  42  days  would  be  only 
$560;  that  the  judges  of  the  Supreme  Court  of  the 
State  of  California  only  receive  a  salary  of  $8000 
a  year,  for  which  they  give  at  least  300  days' 
services  a  year,  or  at  the  rate  of  $26%  per  day, 
which  for  42  days  would  be  only  $1120. 

That  previous  to  the  filing  of  the  Master's  peti- 
tion herein  asking  for  $5000  compensation  and  for 
its  charge  against  and  immediate  collection  from  this 
defendant,  this  defendant  and  his  counsel  were  as- 
tounded at  the  Master's  repeated  reiteration  of 
the  great  difficulties  encountered  by  him  in  the  mak- 
ing of  his  report  and  at  his  conclusions  therein. 

That  the  Master  has  entirely  misconceived  the 
meaning  of  the  decree  of  reference,  and  has  as  a 
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consequence  done  unnecessary  work,  'and  that  the 
evidence  demonstrates  that  a  week's  time  by  a  com- 
petent accountant  would  have  sufficed  to  determine 
the  status  of  the  accounts. 

And  this  defendant  represents  that  the  said 
order  of  reference  is  not  yet  final,  and  that  there- 
fore no  order  for  immediate  payment  against  this 
defendant  could  be  made,  as  requested;  and  that 
the  Master's  petition  for  the  charge  of  his  com- 
pensation against  this  defendant  proceeds  upon 
the  assumption  that  his  report  is  already  the 
judgment  of  this  Court,  whereas  until  final  judg- 
ment is  entered  herein  an  order  charging  com- 
pensation against  a  party  would  have  no  founda- 
tion. 

And  this  defendant  further  represents  that  the 
said  exceptions  and  objections  to  said  report,  a 
copy  of  which  is  hereunto  appended  and  made 
[110]  a  part  hereof,  are  now  pending  before  this 
court  and  undetermined,  and  that  no  charge  should 
be  made  against  any  defendant  until  it  is  defi- 
nitely determined  that  there  is  money  owing 
from  such  defendant  in  favor  of  the  partj^  bring- 
ing the  action;  and  this  defendant  verily  believes 
that  upon  a  consideration  by  this  Court  of  this 
defendant's  said  exceptions  and  objections,  the 
justice  of  this  defendant's  contention  will  be  re- 
cognized by  this  Honorable  Court  and  the  con- 
clusions of  the  Master  will  be  overruled  and  set 
aside  and  not  adopted  as  the  judgment  of  this 
Court;  and  that  the  judgment  of  this  Court  will  be 
that  it  appears  even  from  the  facts  as  found  by 
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the  Master  that  this  defendant  owes  nothing  to 
the  plaintiff  trustee  for  said  A.  E.  Buckman,  bank- 
rupt, and  that  this  defendant  owes  nothing  to  the 
Sunset  Construction  Company,  but  that  instead 
the  Sunset  Construction  Company  is  indebted  to 
this  defendant  in  excess  of  $36,000  (which  in  itself 
will  be  a  total  loss  to  this  defendant).  That  ac- 
cording to  the  Master's  report  said  corporation 
owed  this  defendant  $18,746.22  on  Februarj^  19, 
1915,  and  the  moneys  he  has  received  from  it  since 
amount  to  $13,023.19. 

It  is  submitted  that  the  request  for  $5,000  com- 
pensation asked  for  by  the  Master  is  most  un- 
reasonable; that  the  Master's  report  shows  that 
Rauer  has  acted  in  good  faith  in  all  his  dealings, 
and  the  liability  which  is  fastened  upon  him  by 
the  Master  is  upon  a  technical  construction  of  the 
law,  and  in  no  wise  charges  Rauer  with  intentional 
wrongdoing.  That  concededly  according  to  the  re- 
port, Rauer  suffers  a  very  great  loss  in  any  event; 
that  the  report  shows  that  there  are  no  assets  of 
any  kind  pertaining  to  the  bankrupt  estate,  other 
than  the  property  right  involved  in  this  litigation; 
that  there  can  be  no  recovery  by  Rauer  of  any 
of  the  costs  or  expenses  of  this  litigation  should 
it  be  finally  determined  that  Rauer,  instead  of  be- 
ing liable  to  account,  is  entitled  to  a  judgment 
against  the  plaintiff;  that  Rauer  has  already  been 
to  a  very  large  expense,  and  the  plaintiff,  as  trus- 
tee of  a  bankrupt  estate,  is  under  no  liability  to 
reimburse  him  for  his  [111]  costs  or  outlays,  ex- 
cept to  the  extent  of  assets  that  may  come  into 
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his  hands, — and,  as  before  stated,  there  are  no 
assets  apart  from  the  sum  that  may  possibly  be 
recovered  from  Rauer  in  this  present  litigation. 

It  appears  from  the  Master's  report  that  his  re- 
quest for  the  $5000  compensation  is  based  upon 
his  report  that  the  defendant  Rauer  is  liable 
to  account;  that  the  Master  would  not  have  made 
the  request  for  the  $5000  compensation  if  his  judg- 
ment had  been  in  favor  of  Rauer  and  against  the 
plaintiff. 

While  we  disavow  any  thought  of  charging  the 
Master  with  being  consciously  affected  by  the  fore- 
going facts  and  by  the  circumstances  that  from 
Rauer  alone  could  a  fund  be  derived  out  of  which 
the  Master  could  be  paid,  yet,  it  is  respectfully 
submitted  that  the  foregoing  matters,  developing 
as  they  do  a  most  delicate  situation,  should  be 
taken  into  consideration  by  this  court  in  ruling 
upon  this  matter  of  the  Master's  compensation. 

WHEREFORE,  this  defendant  prays  that  in  fix- 
ing the  compensation  of  the  Master  this  Court 
take  into  consideration  the  matters  and  things 
here  called  to  its  attention,  and  that  no  portion 
of  said  compensation  be  charged  against  this  de- 
fendant. 

H.  M.  ANTHONY, 

GRANT  &  ZIMDARS.     [112] 


George  H.  Hatfield  et  al.  137 

In  the  Southern  Division  of  the  United  States  Dis- 
trict Court  in  and  for  the  Northern  District  of 
California,  Second  Division. 

No.  233— IN  EQUITY. 

GEOEGE  J.  HATFIELD,  Trustee  in  Bankruptcy 
of  A.  E.  Buckman,  Bankrupt, 

Plaintiff, 

vs. 

A.  E.  BUCKMAN,  J.  J.  RAUEE,  WM.  B.  CHAP- 
MAN, FILMOEE  BUCKMAN,  JOHN  DOE 
MEADOWS,  and  SUNSET  CONSTEUC- 
TION  COMPANY,  a  Corporation, 

Defendants. 

Exceptions  of  Defendant  J.  J.  Rauer  to  Master's 

Report. 

Comes  nov7  the  defendant  J.  J.  Eauer,  and  makes 
and  files  the  following  exceptions  and  objections  to 
the  report  and  the  supplemental  report  of  H.  M. 
Wright,  Esq.,  Standing  and  Special  Master  in 
Chancery,  filed  herein  on  December  12,  1921;  the 
time  for  the  filing  of  these  exceptions  and  objec- 
tions having  been  extended  by  stipulation  and  order 
of  Court  thereon  to  January  25,  1922. 

To  make  clear  these  exceptions  and  objections 
there  is  made  the  following  brief  statement  of  the 
admitted  and  underlying  facts  appearing  from  the 
pleadings,  files  and  records  in  this  matter,  and 
which  pertain  to  all  the  exceptions  and  objections 
here  stated,  viz. : 
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That  the  bill  of  complaint  filed  herein  December 
1,  1915,  alleges  that  'Hhe  defendant  Sunset  Con- 
struction Company  is  a  corporation  organized  and 
existing  under  the  laws  of  the  State  of  [113] 
California,"  and  "was  organized  as  a  corporation 
under  the  laws  of  the  State  of  California  on  the  12th 
day  of  December,  1911";  and  that  ''A.  E.  Buckman 
immediately  became  the  owner  of  all  the  outstand- 
ing subscribed  shares  of  the  capital  stock  of  said 
corporation  with  the  exception  of  two  shares,  one 
each  to  defendant  W.  H.  Chapman  and  one  to  J. 
Maury,"  and  "that  defendant  W.  H.  Chapman  is, 
and  has  been  since  the  formation  of  said  Sunset 
Construction  Company,  the  president  thereof,  and 
defendant  Filmore  Buckman  is,  and  has  been  since 
the  formation  of  said  corporation,  the  secretary 
thereof."     These  facts  stand  admitted. 

That  defendant  A.  E.  Buclanan  was,  on  February 
19,  1915,  declared  a  bankrupt  in  a  proceeding  there- 
for voluntarily  commenced  by  said  A.  E.  Buckman. 

That  no  proceedings  in  bankruptcy  have  ever 
been  taken  or  initiated  against  the  defendant  Sun- 
set Construction  Company,  and  as  found  in  the 
Master's  report  (lines  18  to  20,  page  38)  "the  com- 
pany was  never  declared  a  bankrupt,  and  its  credi- 
tors have  not  been  scheduled  and  notified  to  file 
their  claims." 

That  defendant  Rauer  lent  moneys  to  defendant 
Sunset  Construction  Company  since  its  organiza- 
tion on  December  12,  1911,  and  until  August  1916, 
and  took  as  evidences  of  said  indebtedness  from  said 
corporation  its  promissory  notes  and  checks,  and 
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from  time  to  time  received  from  said  corporation 
pajTiients  thereon  and  assignments  of  its  contracts 
and  accounts  as  pa^onents  thereon,  and  also  on  the 
16th  day  of  June,  1914,  received  from  said  corpora- 
tion its  chattel  mortgage,  mortgaging  to  him  all  of 
the  personal  property  of  said  corporation  as  security 
for  two  promissory  notes  aggregating  $15,000.00, 
and  other  indebtedness.  That  after  the  giving  of 
said  promissory  notes  the  only  evidei^ces  of  loans 
to  it  taken  by  defendant  Rauer  were  the  checks  of 
the  company,  upon  the  understanding  that  he  would 
hold  them  till  the  company  had  funds  to  meet  them ; 
[114]  and  as  funds  were  forthcoming,  he  would 
deliver  up  these  checks. 

That  defendant  A.  E.  Buckman  continued  as 
manager  of  defendant  Sunset  Construction  Com- 
pany after  his  adjudication  as  a  bankrupt  on  Feb- 
ruary 19,  1915,  just  as  he  had  theretofore;  and 
there  was  no  change  in  the  conduct  of  the  business 
of  said  Sunset  Construction  Company  because 
thereof,  said  company  continuing  to  be  not  only  a 
de  facto  but  an  actual,  existing  and  functioning 
corporation  thereafter  and  until  the  end  of  defend- 
ant Rauer 's  dealings  with  it. 

That  defendant  Rauer  continued  to  conduct  his 
business  with  the  Sunset  Construction  Company 
after  February  19,  1915,  in  just  the  same  way  that 
he  had  conducted  it  before,  and,  as  the  Master  finds 
(lines  23  and  24,  page  38  of  the  report),  defendant 
Rauer  "believed  himself  entitled  to  deal  with  the 
company  after  Buckman 's  bankruptcy  as  a  separate 
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entity    not    affected    by    his     (Buckman's)    bank- 
ruptcy. ' ' 

That  it  is  alleged  in  the  bill  of  complaint  herein 
that  in  January  1914,  Buckman  transferred  his 
stock  in  said  corporation  Sunset  Construction  Com- 
pany to  J.  J.  Rauer  presumably  as  a  pledge  to  J.  J. 
Rauer,  and  that  Rauer  subsequently  transferred  it 
to  one  Meadows,  but  that  the  stock  actually  belonged 
to  Buckman. 

That  on  the  hearing  before  the  District  Court, 
the  Court  held  that  the  transfer  to  J.  J.  Rauer  of 
said  stock  by  way  of  pledge  was  ineffectual,  and 
that  the  stock  therefore  still  belonged  to  Buckman, 
and  that  since  the  stock  belonged  to  Buckman,  it 
passed  to  Buckman's  trustee  in  bankruptcy  as  of 
the  date  of  his  adjudication  February  19,  1915;  and 
the  defendants  herein  were  thereupon  ordered  to 
render  accounts  of  their  respective  dealings  with  the 
Sunset  Construction  Company,  a  corporation,  and 
the  matter  of  such  accounting  was  referred  to  H.  M. 
Wright,  Esq.,  by  the  District  Court.     [115] 

That  defendant  Rauer  then  so  rendered  his  ac- 
count with  said  corporation  Sunset  Construction 
Company  covering  the  whole  period  of  his  dealings 
with  it,  showing  that  said  corporation  was  indebted 
to  him  in  a  large  sum  of  money,  and  that  the  only 
security  therefor  that  defendant  Rauer  held  was 
the  chattel  mortgage  of  said  corporation  herein- 
above referred  to  and  executed  on  June  14,  1914, 
and  assignments  of  accounts  and  contracts  of  said 
Sunset  Construction  Company. 
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That  thereupon,  however,  defendant  Rauer  was 
directed  by  the  Master  to  segregate  his  accounts  so 
as  to  state  the  balance  owing  him  on  February  19, 
1915,  only,  and  further  to  render  an  account  of  all 
moneys  he  had  received  in  his  dealings  with  the 
Sunset  Construction  Company  since  February  19, 
1915,  growing  out  of  any  contracts  of  said  corpora- 
tion existing  on  said  date  or  performed  theretofore, 
and  also  of  all  sums  received  by  him  since  February 
19,  1915,  for  the  use  or  rentals  of  the  property 
mortgaged  to  him;  and  this  without  taking  into 
account  of  how  he  had  applied  the  same  or  of  the 
moneys  he  had  loaned  or  advanced  to  the  Sunset 
Construction  Co.  since  February  19,  1915. 

That  defendant  Rauer  thereupon  tiled  herein  as 
directed  a  segregated  statement  of  his  transactions 
with  said  Sunset  Construction  Company  showing 
that  the  said  corporation  owed  him  on  February  19, 
1915,  the  sum  of  $36,807.04,  and  that  since  February 
19,  1915,  and  entirely  independent  of  am^thing  pre- 
vious to  said  date,  said  Sunset  Construction  Com- 
pany was  further  indebted  to  him,  after  giving  it 
credit  for  all  moneys  received,  in  the  sum  of  $18,- 
561.54.  But,  according  to  the  Master's  decision, 
defendant  Rauer  is  not  entitled  to  credit  against 
the  moneys  owing  him  on  February  19,  1915,  or 
against  the  sums  loaned  or  advanced  by  him  to  Sun- 
set Construction  Company  since  February  19,  1915, 
any  moneys  received  by  him  since  February  19, 
1915. 

The  Master  has  found  that  defendant  Rauer  re- 
ceived  sums     [116]     aggregating    $4,016.20    repre- 
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senting  moneys  earned  by  the  Sunset  Construction 
Company  previous  to  February  19,  1915.  This  de- 
fendant Rauer  disputed  and  claims  that  all  but 
$1,395.00  of  these  particular  moneys  so  specified  by 
the  Master  were  earned  after  February  19,  1915, 
and  were  applied  by  him  upon  his  account  with  the 
Sunset  Construction  Company. 

The  Master  has  also  found  that  defendant  Eauer 
received  after  February  19,  1915,  sums  aggregating 
$9,006.99  as  the  result  of  the  use  and  rental  of  the 
equipment  mortgaged  to  defendant  Rauer  after 
February  19,  1915. 

That  the  full  amount  of  these  sums  so  found  by 
the  Master  to  have  been  received  by  defendant 
Rauer  from  the  Sunset  Construction  Company 
since  February  19,  1915,  is  the  sum  of  $13,023.19. 

Defendant  Rauer  represents  that  he  did  receive 
certain  moneys  since  February  19,  1915,  resulting 
from  the  use  and  the  rentals  of  said  personal  prop- 
erty mortgaged  to  him,  and  that  he  had  applied 
these  sums  both  upon  the  repayment  of  moneys 
advanced  to  the  Sunset  Construction  Company  by 
him  previous  to  February  19,  1915,  and  moneys  ad- 
vanced and  loaned  to  it  by  him  subsequent  to  Febru- 
ary 19,  1915,  and  in  reimbursement  to  himself  of 
moneys  expended  by  him  in  rebuilding  and  repair- 
ing and  paying  royalties  on  the  very  property  with 
which  he  earned  these  rentals,  but  none  of  which 
moneys  he  is,  according  to  the  Master's  recommen- 
dation permitted  to  apply  or  retain. 

The  Master  further  found  that  the  Sunset  Con- 
struction Company  owed  defendant  Rauer  on  Feb- 
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ruary  19,  1915,  the  sum  of  $18,746.22,  and  that  the 
same  has  not  been  paid,  and  that  defendant  Rauer 
has  not  the  right  to  offset  said  $13,023.19  charged 
by  the  Master  to  have  been  so  received  by  him  since 
February  19,  1915,  against  said  $18,746.22  even 
though  he  was  dealing  with  said  corporation  [117] 
Sunset  Construction  Company  during  said  entire 
time  as  a  separate  entity  unaffected  by  the  Buck- 
man  bankruptcy  proceedings,  and  even  though,  as 
a  matter  of  fact,  no  bankruptcy  proceedings  had 
ever  been  instituted  against  said  corporation,  and  it 
was  an  actual,  existing  and  functioning  corporation, 
and  even  though,  as  found  by  the  Master,  defendant 
Rauer 's  dealings  with  the  corporation  were  in  good 
faith  and  in  the  full  belief  that  the  corporation  had 
an  existence  as  a  corporation  apart  from  Buckman, 
and  that  he,  Rauer,  could  legally  transact  business 
with  the  corporation,  and  was  in  fact  dealing  with 
said  corporation  as  such.  [118] 
EXCEPTION  I. 
Defendant  Rauer  therefore  excepts  to  the  Mas- 
ter's report  that  the  sum  of  $13,023.19  found  by  the 
Master  to  have  been  received  by  defendant  Rauer 
from  the  Sunset  Construction  Co.,  a  corporation, 
since  February  19,  1915,  is  payable  by  him  to  the 
plaintiff  Trustee  in  Bankruptcy  for  A.  E.  Buck- 
man,  and  submits  that  from  the  face  of  said  finding 
that  there  was  owing  and  unpaid  to  defendant 
Rauer  on  February  19,  1915,  from  the  Sunset  Con- 
struction Co.  the  sum  of  $18,746.22,  and  that  subse- 
quently there  has  been  received  by  him  the  sum  of 
$13,023.19  out  of  the  assets  of  the  Sunset  Construe- 
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tion  Company,  it  follows  that  there  is  nothing  owing 
from  defendant  Eaner  either  to  the  Sunset  Con- 
struction Co.  or  to  Buckman's  trustee.  But  that 
instead  said  report  on  its  face  shows  that  there  is 
still  owing  to  defendant  Rauer  from  the  Sunset 
'Construction  Company  the  difference  between  said 

balance  of  February  19,  1915, $18,746.22 

and  said  money  so  found  to  have  been 
received  by  defendant  Rauer  since  Feb- 
ruary 19,  1915,  of 13,023.19 

or  the  sum  of $5,723.03 

And  defendant  Rauer  assigns  that  the  conclusion 
of  the  Master  that  said  $13,023.03  received  by  him 
from  the  Sunset  Construction  Company  since  Feb. 
19,  1915,  is  not  applicable  to  the  debt  owing  him  by 
that  corporation,  could  only  be  correct  if  that  cor- 
poration had  been  declared  a  bankrupt  on  February 
19,  1915,  and  could  not  follow  merely  from  Buck- 
man's  bankruptcy. 

And  this  defendant  further  points  out  that  even 
the  Master  apparently  cannot  escape  the  feeling 
that  an  injustice  must  follow  from  his  deductions, 
as  appears  from  what  might  figuratively  be  termed  a 
sotto  voce  remark  of  the  Master,  where  he  says  (p. 
38  of  his  report)  : 

"that  Rauer  must  account  to  this  trustee  for 
[119]  dealings  with  the  company's  assets 
owned  on  February  19,  1915,  after  that  date, 
without  the  benefit  of  set-offs  subsequently  ac- 
cruing. There  are,  of  course,  difficulties  aris- 
ing out  of  the  fact  that  the  company  was  never 
declared  a  bankrupt,  and  its  creditors  have  not 
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been  scheduled  and  notified  to  file  their  claims, 
and  that  defendant  Bauer  ivill  suffer  loss  hp 
reason  of  the  fact  that  he  believed  himself  en- 
titled to  deal  tvith  the  company  after  Buck- 
man's    hankruptcy   as   a   separate   entity,   not 
affected  by  his  bankruptcy/' 
EXCEPTION  II. 
Under  the  interlocutory  decree  made  herein  Sept. 
11,  1916,  defendant  Rauer  and  the  other  defendants 
were  directed  to 

"account  for  all  moneys  or  property  received 
by  them  from,  or  advanced  by  them  to,  defend- 
ant   Sunset    Construction   Company   since   the 
12th    day    of    December,    1911,    whether    such 
transactions  were  made  in  the  names  of  third 
persons,  or  in  the  names  of  said  parties,  for  the 
purpose   of  determining  tvhat   claims,  if  any, 
exist  between  said  company  and  said  persons/' 
And  defendant  Rauer  excepts  to  the  ruling  of  the 
Master    refusing   to    consider   his    account    of   the 
moneys  advanced  by  him  to  the  Sunset  Construction 
Company  and  by  him  expended  for  it  since  Febru- 
ary 19,  1915,  and  which  said  moneys  after  the  full 
application  of  the  $13,023.19  (so  found  by  the  Mas- 
ter to  have  been  received  by  defendant  Rauer  since 
said  date)  still  leaves  a  balance  owing  by  the  Sun- 
set  Construction   Co.   to   defendant  Rauer  on  the 
transactions   subsequent  to   February   19,   1915,  of 

the  sum  of $18,561.51 

and  which  said  balance,  when  added  to 
the  balance  found  by  the  Master  to  have 
been  owing  to  defendant  Rauer  as  the 
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Tesult  of  transactions  previous  to  Febru- 
ary  19,   1915,   of 18,746.22 

shows  a  total  balance  owing  by  said  Sun- 
set Construction  Co.  to  defendant  Eauer 
of  the   sum   of $37,307.76 

And  defendant  Rauer  assigns  that  in  this  regard 
the  [120]  Master's  report  is  also  not  in  accord- 
ance with  the  order  of  reference  and  is  not  a  true 
statement  of  tJte  claims  as  they  ^^ exist  hettveen  said 
company  and  said"  defendant  Rauer. 
EXCEPTION  III. 

Defendant  Rauer  excepts  to  the  report  and  find- 
ing of  the  Master  that  the  indebtedness  owing  to 
him  from  the  Sunset  Construction  Company  on 
February  19,  1915,  was  only  the  sum  of  $18,746.22  ; 
and  in  this  connection  defendant  Rauer  states  that 
the  indebtedness  owing  to  him  by  the  Sunset  Con- 
struction Company  w^as  at  said  time  the  sum  of 
$36,807.04,  and  that  this  is  proven  by  a  vast  pre- 
ponderance of  the  evidence,  by  the  books  of  the 
Sunset  Construction  Company,  by  the  accounts  fur- 
nished by  defendant  Rauer  and  by  the  testimony 
offered  upon  said  matter.  And  that  the  Master  has 
entirely  disregarded  each  and  every  account  fur- 
nished by  defendant  Rauer  and  of  testimony  of- 
fered, and  has  taken  as  the  sole  basis  for  said  figure 
of  $18,746.22  a  petition  filed  by  this  defendant  in  a 
matter  entirely  disconnected  with  the  matter  of  this 
accounting,  viz.:  a  petition  for  the  sale  of  the  per- 
sonal property  mortgaged  to  secure  this  defendant's 
advances  to  said  Sunset  Construction  Company,  and 
in  which  said  petition  the  figure  ($26,246.22)  which 
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is  taken  by  the  Master  as  the  basis  for  this  finding 
was  mentioned  as  being  the  amount  at  said  time  of 
the  balance  owing  to  this  defendant  from  the  Sun- 
set  Construction   Company  upon  all   the   accounts 
secured  hy  said  chattel  mortgage;  and  that  never- 
theless, though  the  Master  gives  this  statement  in 
said  petition  as   to   the   sum  owing  an  overriding 
effect  over  all  accounts  and  testimony,  yet  he  en- 
tirely disregards  the  further  qualifying  recital  in 
said  petition  that  "said  sum  is     [121]     secured  by 
the  chattel  mortgage  hereinabove  mentioned,"  and 
to  further  reduce  the  balance  so  shown  to  be  owing 
to  defendant  Rauer  he  deducts  therefrom  the  sum 
of   $7,500.00,   which   said   $7,500.00   was   a  balance 
secured  by  a  real  estate  mortgage  which  was  the 
subject  of  a  separate  and  independent  account  and 
had  theretofore  been  liquidated  by  defendant  Eauer 
taking  the  equity  of  the  real  property  mortgaged 
in  full  payment  thereof;  and  that  therefore,  even 
taking  said  figure  as  the  basis  for  the  balance  of  the 
account  owing  to  defendant  Rauer  by  said  Sunset 
Construction  Company  on  February  19,  1915,  the 
said  balance  so  found  by  the  Master  as  $18,746.22 
should  be  increased  by  $7,500.00  and  should  have 
been  stated  as  the  sum  of  $26,246.22  as  owing  to  de- 
fendant Rauer  from  the  Sunset  Construction  Com- 
pany on  February  19,  1915.     His  accounts  carefully 
prepared  and  subsequently  rendered  and  filed  herein 
show  the  balance  to  be  owing  him  from  Sunset  Con- 
struction Co.  on  said  date  to  be  $36,807.04. 
EXCEPTION  IV. 
Defendant  Rauer  excepts  to  the  Master's  finding 
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that  he  is  accountable  for  and  must  pay  to  Buck- 
man's  trustee  the  following  sums  received  from  the 
Sunset  Construction  Co.,  and  which  the  Master 
charges  against  him  upon  the  theory  that  they  are 
the  collections  by  defendant  Rauer  of  assets  of  the 
corporation  existing  on  February  19,  1915,  and  for 
which  defendant  Rauer  gave  no  present  considera- 
tion, but  wiiich  were  applied  by  him  upon  his  gen- 
eral accounts,  viz. : 
1915. 


Mar. 

11 

1   City 

Warrant .  . . 

.     $495.00 

May 

31 

Check 

of  Hyman. . 

.       750.00 

?? 

24 

7  J 

57                   55 

250.00 

ji 

25 

>) 

"    Dufau... 

20.00 

n 

25 

57 

"    Ryder.... 

245.00 

it 

25 

75 

"   H.  Meyer 

. ..  649.00 

[122] 

Miscellaneous  collections  (report 
pp.  22  and  47),  consisting  of: 

Academy  of  Sciences $300.00 

Reeder  &  Foster 407.20 

Bosworth   400.00 

Iverson  500.00 


$2,409.00 


1,607.20 

$4,016.20 
As  to  the  following  items  included  in  the  above, 
viz.: 

March  11,  1915,  One  City  Warrant 495.00 

Bosworth 400.00 

Iverson 500 .  00 
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These  arose  out  of  \York  completed  by  the  Sunset 
Construction    Company   previous   to    February   19, 
1915,  and  these  accounts  were  assigned  to  defendant 
Rauer,  whether  before  or  after  February  19,  1915, 
does  not  appear  from  the  evidence,  but  they  w^ere 
collected  by  defendant  Rauer  after  February  19, 
1915;  and  defendant  Rauer  excepts  to  the  Master's 
report  charging  these  against  him,  for  the  reason 
urged  in  Exception  I,  to  the  effect  that  the  Sun- 
set  Construction   Company  has  not  been   declared 
a  (bankrupt  and  that  he  has  given  full  credit  for 
these  collections  upon  the  account  of  the  Sunset  Con- 
struction Company  with  him  and  should  not  be  re- 
quired to  pay  these  sums  to  Buckman's  Trustee; 
and  for  the  reason  that  it  does  not  appear  that  the 
assignments  made  to  him  were  made  after  Febru- 
ary 19,  1915;  and  also  because,  in  the  hearings  had 
nearly  five  years  after  the  event,  when  vouchers  and 
books  and  memory  had  grown  dim,  and  where  hun- 
dreds of  items  were  in  evidence,  and  only  for  the 
few  here  mentioned  defendant  Rauer  and  the  other 
witnesses  and  Mr.  Rauer 's  and  the  Sunset  Construc- 
tion Company's  accounts  and  books  do  not  show  the 
present  consideration  given  by  this  defendant,  that 
the  presumption  must  nevertheless  be  indulged  that, 
since  as  to  all  these  hundreds  of  other  items  where 
they  are  not  direct  credits  on  the  account  this  present 
consideration  does  appear,  that  therefore  this  was 
the     [123]     practice  as  to  all.     Yet  this  presump- 
tion  was   given  no   consideration   by   the    Master, 
though  the  burden  of  proof  is  on  the  plaintiff  trus- 
tee. 
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As  to  items: 
May  31st  Check  of  Hyman  for $750.00 

"    24tli       "        "        "  " 250.00 

On  page  45,  lines  25  to  30,  the  Master  concludes 
that  these  checks  received  by  defendant  Rauer  were 
payments  hy  Hyman  &  Sons  on  account  of  a  grad- 
ing job  done  by  the  Sunset  Construction  Company 
previous  to  February  19,  1915,  and  this  from  the 
fact  that  bill  No.  2239  sent  by  the  Sunset  Construc- 
tion Company  to  O.  Hyman  &  Sons  was  for  the 
amount  of  $1000.00,  and  that  this  bill,  introduced 
by  plaintiff,  was  not  receipted. 

Filmore  Buckman,  secretary  of  the  Sunset  Con- 
struction Company,  testified  relative  to  the  collec- 
tions on  this  grading  job  from  Hyman  &  Sons  and 
others  (p.  401  of  the  testimony)  that  this  grading 
was  commenced  on  April  28,  1914,  and  finished  on 
January  22,  1915,  and  that  Mr.  Rauer  had  nothing 
to  do  with  any  part  of  it  and  the  Company  had 
never  assigned  any  part  of  it  for  collection,  except 
the  City's  portion,  which  had  been  assigned  to  Mr. 
Rauer,  and  as  to  this,  he  says — "When  the  city  por- 
tion was  due,  of  course,  that  ran  into  1915,  but  the 
bills  v^re  assigned  to  Mr.  Rauer  and  collected  by 
us;  that  is,  the  14th  Avenue  biU." 

On  page  402  it  appears  from  the  testimony  of  the 
same  witness  that  the  paving  job  of  the  same  por- 
tion of  the  street  was  immediately  afterwards, 
March  26,  1915,  let  to  Mr.  Rauer  who  completed  that 
job  himself,  hiring  the  Federal  Construction  Com- 
pany to  do  it,  and  that  Mr.  Rauer  sublet  all  the  re- 
mainder [124]  of  the  work  that  they  had  not 
done,  which  included  the  paving  and  some  grading 
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of  the  street,  and  Mr.  Rauer  collected  that  for  him- 
self. This  job  was  finished  April  26,  1915,  and  ac- 
cepted May  10,  1915.  It  also  appears  from  the 
testimony,  as  well  as  from  the  Master's  report,  that 
the  parties  for  whom  the  grading  was  done  by  the 
Sunset  Construction  Company  and  the  parties  for 
whom  the  paving  was  done  by  Mr.  Eauer  were  prac- 
tically the  same  parties,  from  which  it  would  follow 
that  the  mere  fact  that  the  names  of  those  who  paid 
Mr.  Eauer  for  paving  correspond  with  the  names 
of  those  T\'(ho  owed  the  Sunset  Construction  Com- 
pany for  grading  does  not  prove  that  Mr.  Eauer 
collected  the  Sunset  Construction  Company's  grad- 
ing bills,  but  simply  shows  that  he  collected  his  own 
bills. 

Hyman's  testimony  shows  (p.  4516)  that  the 
payments  made  by  him  in  May  and  June  1915  were 
on  a  different  contract  from  those  made  to  the  Sun- 
set Construction  Company  for  grading;  and  it  ap- 
pears from  the  ledger  account  of  Hyman,  introduced 
in  evidence  by  the  plaintiff,  that  the  grading  job 
done  by  the  Sunset  Construction  Company  was  for 
grading  lots,  and  that  the  paving  and  curbing  job, 
which  is  the  other  contract  Hyman  refers  to,  was 
for  paving  the  streets  and  the  little  incidental  grad- 
ing connected  therewith,  upon  a  contract,  the  per- 
mit for  which  was  issued  to  one  Moran  in  May  1915, 
and  by  Moran  assigned  to  Eauer. 

Eeferring  to  the  ledger  sheets  of  Hyman,  Oscar 
Hyman  testified  (pp.  463  and  484)  as  follows: 

"Q.  Now  on  this  sheet  marked  'Street 
Work'  will  you  notice  an  item  May  21  and 
another  item  May  24,  to  J.  J.  Eauer. 
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A.  Yes. 

Q.  One  item  $750  and  the  other  $250.  Now 
these  items  were  paid  to  Mr.  Rauer? 

A.  Yes. 

Q.  On  those  dates  ? 

A.  Yes;  that  is  our  check  register. 

Q.  They  have  no  reference  to  this  grading 
work,  have  they?        A.  No. 

Q.  That  was  for  some  other  work? 

A.  We  entered  into  a  [125]  contract  for 
paving  and  sewering  and  curbing  of  14th  Ave- 
nue ;  that  is  represented  here  in  this. 

Q.  That  would  be  this  separate  sheet  here? 

A.  Yes. 

Q.  So  that  you  w^ould  change  your  testimony 
of  this  morning  in  that  respect?        A.  Yes. 

The  MASTER.— This  separate  sheet  here 
means  nothing  in  the  record. 

Mr.  ANTHONY. — I  am  referring  here  by 
'this  separate  sheet'  to  the  sheet -taken  from  the 
ledger  account  of  Mr.  Hyman  pertaining  to  Out- 
side Land  Block  297  and  marked  '  Street  Work 
Account,'  and  there  is  a  reference  on  this  in 
writing,  Moran  and  Sunset  Construction  Com- 
pany.       A.  Yes. 

Q.  That  would  refer  to  a  separate  contract, 
would  it? 

A.  Moran  had  the  original  contract  for  that 
work." 
During  Defendant  Rauer's  testimiony,  the  Master 
stated  as  follows: 

"The  MASTER.— But  this  does  not  prove 
that.     This  proved  that  on  May  21,  1915,  he  re- 
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ceived  $750.00  from  Heyman  and  on  the  24th  he 
received  $250.00.  But  does  this  prove  that  it 
was  paving  ?    It  does  not  say  so. 

Mr.  ANTHONY.— That  is,  Mr.  Rauer  identi- 
fies that  as  a  portion  of  14th  Avenue  job  that  he 
had  something  to  do  with,  and  pertains  ex- 
clusively to  paving. 

Mr.    WILLIAMS. — It    corresponds    also    to 
the  items  that  were  put  in  the  list  of  Mr.  Hey- 
man, wherein  he  puts  in  May  21,  $750,   and 
there  was  another  item  of  May  24,  $250. 
.    The  MASTER.— Yes,  but  I  do  not  see  that  it 
goes  beyond  that.     It  amounts  to  nothing  more 
than  saying,  that  these  items  were  not  grading, 
they  were  paving.    What  does  this  prove  f'^ 
It  should  be  borne  in  mind  in  this  connection  that 
this  hearing  was  in  March  1920 ;  that  there  were  no 
records  introduced  or  extant  absolutely  identifying 
the  character  of  these  payments  made  to  Mr.  Rauer 
"^Ye  years  before,  and  that  the  burden  of  proof  was 
on  the  plaintiff,  the  Trustee  for  Buckman;  and  it 
would  seem  in  all  reason  that  the  only  presumption 
,that  can  be  indulged  from  the  fact  that  the  payment 
of  this  $750.00  and  $250.00  were  made  to  Mr.  Rauer 
i&,  particularly  so  since  Mr.  Rauer  himself  had  a 
contract  with  these  people,  that  it  was  in  payment 
for  Mr.  Riauer's  bill  for  paving  and  not  in  payment 
of  the  Sunset  Construction     [126]     Company's  bill 
for  grading;  and  Mr.  Rauer  testifies  that  this  is  the 
fact. 

The  items  in  the  contract  to  Moran,  assigned  to 
Mr.  Rauer,  for  the  paving  and  curbing  were  as 
follows : 
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288  feet  curbing  at  $1.35  per  foot 388.80 

5760  sq.  ft.  paving  at  26^  per  foot 1497.60 

Inspection    fees 28 .  80 

$1915.20 
To   this   should  be   added   the   Baker  bill 

which  Heyman  also  paid  of 210.00 

Making  a  total  of  Hyman's  bill  for  paving 

and   curbing   of $2125 .  20 

Graham  received  thereon  an  order  for ....   1179 .  53 


Leaving  for  Mr.  Rauer 's  paving  only ....  $1045 .  67 
And  it  is  only  shown  that  Mr.  Rauer  received  the 
two  Heyman  checks  for  $750.00  and  $250.00,  or  a 
total  of  $1,000.00,  showing  that  he  did  not  even  re- 
ceive the  full  amount  owing  him  from  Heyman. 

The  Sunset  Construction  Company's  books  show 
that  its  bill  for  the  grading  against  Heyman  and 

Baker  was   only $1409.00 

These  hooks  also   show   collections   by  the   Sunset 
Construction  Company  on  this  account  as  follows : 

Jan.  11,  1915 $300    folio    320 

"       22,    "    200        "       322 

Feb.     6,    "    285        "       338 


Baker 165 


$950  950.00 


$459.00 
If  this  $1,000.00  be  credited  to  Sunset  Construc- 
tion Co.  grading,  it  would  be  overpaid  $541.00,  even 
according  to  these  book  entries. 
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It  should  be  remembered  that  in  this  particular 
transaction  Filmore  Buckman,  who  was  the  Sunset 
Construction  Company's  bookkeeper,  also  sent  out 
the  bills  and  made  some  of  the  collections  [127] 
for  Mr.  Rauer  on  his  paving  contract,  making  out 
all  these  bills  on  the  Sunset  Construction  Company's 
stationery  and  then,  after  having  sent  the  bills  in 
the  name  of  the  Sunset  Construction  Company  to 
the  property  owners,  giving  an  order  in  the  name 
of  the  Sunset  on  the  property  owners  to  Graham 
for  the  curbing  and  to  Rauer  for  the  paving, — the 
Sunset  Construction  Co.  not  having  done  a  bit  of 
the  work  or  contributed  a  cent  to  it. 

In  this  connection  are  also  concerned  the  follow- 
ing items : 

May  25,  Check  of  Dufau $20.00     ,  . 

"       "         "        "    H.  Meyer 649.00 

These  the  Master  found  were  all  payments  on  the 
14th  Avenue  grading  job  and  that  these  payments 
were  received  by  defendant  Rauer.  Filmore  Buck- 
man,  who  w^as  the  bookkeeper  for  the  Sunset  Con- 
struction Co.  was  sending  out  bills  for  Mr,  Rauer 's 
paving  and  curbing  contracts  at  the  same  time  and 
to  the  same  persons  that  he  was  sending  out  bills  for 
the  Sunset  Construction  Co.'s  grading  job,  and  was 
more  or  less  attending  to  the  collections  for  both 
parties,  as  he  was  collecting  from  practically  the 
same  persons.  And  the  accounts  of  both  the  Sunset 
Construction  Co.  and  Mr.  Rauer  show  that  from 
some  of  the  parties  he  credited  payments  to  the 
Sunset  Construction  Co.  for  more  than  the  grading 
bill,  and  to  offset  this  he  gave  Mr.  Rauer  orders  to 
collect  grading  bills.     The  following  is  Mr.  Rauer 's 
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account  of  the  collections  upon  this  curbing  and 
paving  job,  which  shows  that,  taking  into  account 
the  $819.52  owing  from  H.  Meyer  on  the  grading 
job  collected  by  him,  Mr.  Rauer  is  still  a  loser  on 
the  14th  Avenue  collections  of  $40.20  (and  he  should 
not  be  charged  with  the  check  of  May  25,  H.  Meyer 
$649.00),  viz.:     [128] 
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As  to  the  item  of  May  25tli  Check  of  Ryder  for 
$245.00,  the  Master  finds  as  follows: 

''As  regards  these  matters  Ryder  in  fact  paid 
Rauer  $306.70,  of  which  $245.00'  was  the  pro- 
ceeds of  a  note  given  iby  him  to  the  company 
and   turned   over   to   Rauer   on   February   24, 
1915." 
The  evidence  relating  to  this  matter  shows  that 
Ryder  did  give  a  note  for  $250.00  to  the  Sunset 
■Construction  Co.  about  this  same  time ;  and  the  Sun- 
set Construction  Co.'s  small  cash  book,   page  14, 
shows  the  following  transactions   (that  the  Sunset 
Construction  Company  received  the  proceeds  of  that 
note  to  the  amount  of  $245  directly  from  Mr.  Rauer, 
viz.: 
"February  24,  1915,  Received  from  J.  J. 

Rauer   check $245.00 

Discount  on  note ...         5 .  00 


$250.00 
Assigned  to  J.  J.  Rauer  note  Ryder  on  14th 

Ave $250.00" 

[129] 

Defendant  Rauer 's  check-stub  No.  1631  in  evi- 
dence shows  that  this  was  Mr.  Rauer 's  own  check 
dated  February  27,  1915,  to  Sunset  Construction 
Company  and  was  paid  to  the  Sunset  Construction 
Co.  on  that  date.  In  other  words,  the  Sunset  Con- 
struction Co.  on  that  date  received  from  Mr.  Rauer 
the  full  value  of  that  note.  In  other  words,  Mr. 
Rauer  paid  to  the  Sunset  Construction  Co.  Ryder's 
note  and  the  Sunset  Construction  Co.  received  there- 
for $245.00  on  February  24,  1915,  just  the  same  as 
if  Ryder  himself  had  paid  it  to  the  Company;  and 
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yet  the  Master  wants  to  make  Mr.  Rauer  account  to 
Buckman's  Trustee  for  the  subsequent  payment 
of  the  note  jby  Ryder  to  Rauer. 

As  to  the  Academy  of  Sciences'  $300.00  payment 
to  Mr.  Rauer,  the  evidence  of  Filmore  Buckman 
shows  (pp.  389,  390)  that  this  job  started  on  July  1, 
1915,  and  ended  on  July  21,  1915.  (Buckman's 
bankruptcy  was  February  19,  1915.) 

''A.     The  Sunset  Construction  Company  had 
a  contract  with  the  Academy  of  Sciences  for 
doing  certain    work    around  the  Museum  out 
there,  and  that  was  completed  with  the  excep- 
tion of  certain  back-filling  that  was  to  be  done 
after  the  building  was  completed.     When  the 
time   came  to  complete  the  contract  it  cost  a 
^        great  deal  more  to  complete  it  than  the  balance 
retained  by  the  Academy  of  Sciences.     Later  on 
we  had  to  go  back  and  do  that  work.     Then 
there  was  a  balance,  I  believe  it  was  $300  odd, 
due  the  Sunset  Construction  Company  on  the 
contract.     I  think  it  cost  between  $500  and  $600 
to  complete  the  work." 
And  Mr.  Rauer 's  account  shows  the  moneys  that 
Mr.   Rauer  then  presently  had   expended  for  this 
work   and  for  which  he   got  in  return    only    this 
$300,  to  be  the  following: 

Pay-roll   $298.60 

fStock  hire 252.00 

550.60 
Amount  received  300 .  00 

Loss  to  Mr.  Rauer $250.60 
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Because  Mr.  Rauer  was  paid  this  $300  which 
never  would  have  been  [130]  paid  unless  Mr. 
Rauer  advanced  the  money  for  the  pay-roll  and 
stock  hire  and  finished  the  job,  the  Master  wants  to 
charge  this  $300  against  Mr.  Rauer  in  favor  of  the 
Trustee  of  Buckman  and  not  allow  Mr.  Rauer  his 
credits  of  $550.60  against  the  same,  because  it  hap- 
pened to  be  an  uncompleted  contract  from  before 
February  19,  1915. 

The  item:  "Reeder  &  Foster,  $107.20"  is  charged 
against  defendant  Rauer  by  the  Master  on  the  the- 
ory that  this  payment  was  for  work  done  by  the 
Sunset  Construction  Co.  previous  to  February  19, 
1915;  and  in  the  face  of  this  theory  the  Master 
makes  this  finding  with  reference  to  this  particular 
check  (report,  pp.  47,  48)  : 

"Cash  book  #2,  page  30,  shows  that  on  July 
6th,  the  Sunset  Construction  Company  received 
from  Foster  &  Vogt  (which  seems  to  have  been 
another  name  for  Reeder  &  Foster)  in  full  for 
June  team  hire,  the  sum  of  $907.20.  Page  31 
shows  that  on  July  3  there  was  given  to  D.  F. 
Cramer  an  order  on  Foster  and  Vogt  for  $500 
and  on  July  6th,  to  J.  J.  Rauer  a  like  order 
for  $407.20.  This  was  the  bookkeeper's  crude 
method  of  indicating  that  Foster  &  Vogt  had  paid 
their  bill  by  signing  two  orders  in  the  total  sum 
of  the  amount  of  the  bill.  Rauer 's  statement 
of  account  acknowledges  the  pa}Tiient." 
On  the  cash-book  of  the  Sunset  Construction  Com- 
pany (pages  30  and  31  entries  for  July,  1915)  the 
item  appears  as  follows: 
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Foster  &  Vogt  (which  was  another 
name  for  Reeder  &  Foster)  in  full 
for  June  team  hire $907.20 

Paid  as  follows: 

Stock  hire,  D.  F.  Cramer .  $500 .  00 

Foster  &  Vogt 407.20      907.20 


Defendant  Rauer  calls  particular  attention  to  the 
Master's  finding  that  this  was  ''in  full  for  June 
team  hire/'  and  not  for  any  work  done  prior  to 
February  19,  1915,  and,  therefore,  even  on  the  the- 
ory adopted  by  the  Master,  it  cannot  be  charged 
against  defendant  Rauer  in  favor  of  Buckman's 
trustee.     [131] 

EXCEPTION  V. 
Defendant  Rauer  excepts  to  the  findings  of  the 
Master  that  he  must  pay  Buckman's  trustee  $9,- 
016.99  for  the  rental  and  use  after  Feb.  19,  1915, 
of  the  equipment  and  personal  property  of  the  Sun- 
set Construction  Company,  mortgaged  to  defendant 
Rauer,  and  which  the  Master  stated  to  consist  of  the 
following  items  (Report  pages  48  and  24),  viz.: 
"January       1916     Rental       of 
equipment    on    T.    Street 

job   .• $1,312.50 

Less  repairs    148.43 


$1,164.07 
Miscellaneous    collection    of 
rentals  (Report  page  24) 
consisting   of  the   follow- 
ing: 
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Iliitton,  included  in  state- 
ment   of   account,    under 

date   August,    1916 927.00 

Items  not  included  in  ac- 
count but  shown  in  state- 
ment of  account  rendered 
Buckman : 

Sept.  10,  1916  $200 

Oct.    14,     "       400 

Nov.  10,     ''      .400 

Dec.      9,     "      300 

1,300.00 
Rent  from  Morgan  Improve- 
ment Co 159,13 

Scrap  iron  sold 75 .  00 

2,461.13 
1/2  Federal  Construction  Co. 

payment    5,381.79 


9,006.99 
In  Exhibit  I,  hereto  attached,  defendant  Eauer 
has  set  forth  the  following:  the  jobs  on  which  any 
of  this  equipment  was  employed  by  defendant 
Rauer,  the  time  during  which  it  was  employed  on 
these  various  jobs,  and  the  actual  part  of  the  equip- 
ment that  was  so  employed,  and  the  rental  or  the 
value  of  the  use  thereof  as  estimated  by  plaintiff's 
own  expert  witness  Simmie,  and  giving  the  items 
thereof  in  full,  which  he  here  recapitulates  as  fol- 
lows:    [132] 
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T.  St.  job  April  11,  1916  to  July  24,  1916     $1,088.50 

Hutton  job,  May  10,  1916  to  Aug.  14, 

1916    681.30 

Hutton  and  Cramer  job,  Aug.  24,  1916,  to 

Dec.  9,  1916, 794.85 

Morgan  Imp.  Co.  job  Aug.  24,  1916  to  Nov. 

16,  1916   102.00 

Federal  Construction  Co.  jobs  San  Bruno 
and  21st  Ave.  and  B.  Sts.,  April  11, 
1915  to  July  31,  1915,  and  July  30, 
1915  to  Oct.  30,  1915 1,050.00 


$3,716.65 

From  the  foregoing  it  appears  that  defendant 
Hauer  was  using  this  equipment  between  April  4, 

1915  and  October  30,  1915,  and  between  April  11, 

1916  and  December  9,  1916;  and  for  those  periods 
the  Master  holds  he  must  account  to  Buckman's 
trustee. 

Mr.  Rauer  rendered  and  introduced  his  accounts 
for  betterments  and  repairs  covering  the  period 
from  April  4,  1915  to  December  9,  1916,  and  we  at- 
tach to  these  exceptions,  marked  ' '  Exhibit  2  "  a  copy 
of  this  account  for  repairs  and  betterments,  in 
which  the  period  of  5%  months  between  October 
30,  1915,  and  April  11,  1916,  during  which  the  eqiup- 
ment  was  not  employed  is  shown  in  a  separate 
column. 

From  common  experience,  every  one  that  deals 
with  machinery  knows  that  a  great  deal  of  repair- 
ing is  done  during  the  periods  of  the  machinery's 
unemployment,  and  it  will  be  noticed  that  the  period 
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of  51/2  months  during  which  this  emplo}Tnent  did 
exist  was  just  between  the  two  periods,  during  which 
this  equipment  was  very  actively  employed,  and  it 
was  therefore  receiving  the  benefits  of  the  repairs 
and  improvements  made  during  this  time  of  un- 
employment. 

From  this  account  for  repairs  and 
betterments,  it  appears  that  during  the 
period  of  actual  employment,  Mr.  Rauer 

expended  therefor  sums  aggregating $1,648 .  22 

and  during  the  51/2  months  between  the 

times  of  actual  employment 377 .  74 

a  total  of $2,025.96 

[133] 

Brought   forward    $2,025.96 

To  this  should  also  be  added  the  cost 
paid  by  Mr.  Rauer  for  the  installation  of 
electricity  to  the  P.  G.  &  E.  Co.  on  the  T. 
St.  job,  where  he  deposited. . . .  $499.40 
and  received  a  refund  of 281 .  00 


or  the  difference  of  • 218 .  40 


$2,244.36 


It  is  also  in  evidence  that  Mr.  Rauer 
paid  during  all  this  time  from  Feb.  15, 
1915,  to  December,  1916  (22  months)  a 
rental  of  $25 .  00  per  month  for  the  block 
at  0.  &  20th  Sts.,  where  the  equipment 
and  all  the  auxiliaries  were  stored,  and  to 
which  it  was  returned  and  from  which  it 
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was  moved  to  these  jobs,  and  without  the 
facilities  of  which  it  could  not  have  been 
properly  employed — the  total  of  this 
rental  was  22  months  at  $25.00  per  month 
or   550.00 


This  makes  a  total  for  betterment,  re- 
pairs and  installment  and  yard  rental 
paid  out  by  Mr.  Eauer  of $2,794.36 

It  is  shown  in  Exhibit  1  hereto  at- 
tached just  what  equipment  was  em- 
ployed on  each  particular  job,  and  time 
thereof,  and  the  actual  rental  values 
thereof  according  to  plaintiff's  expert 
Simmie,  and  the  total  of  those  rental 
values  is  3,677.90 

The  total  expenses  for  repairs,  better- 
ments, installation,  and  yard  rent  is 2,794.36 

Leaving  the  net  rental  of  the  equipment 
used    $     883.66 

This  does  not  include  or  take  into  con- 
sideration the  $100 .  00  per  month  paid  by 
Mr.  Rauer  to  A.  E.  Ball  (royalty  on  sand 
machine  patent)  for  16  months  from 
April  1915  to  Aug.  1916  (which  was 
among  the  money  advanced  during  that 
period  by  Mr.  Rauer  to  the  Sunset  Con- 
struction Co.,  and  concerning  which  the 
Master  would  not  listen  to  an  account- 
ing) ;  nor  does  it  take  into  consideration 
the  same  sum  due  Mr.  Rauer  for    that 
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royalty  for  the  four  months  from  August, 
1916,  when  he  purchased  this  patent 
right,  to  December,  1916,  the  end  of  the 
operations. 

But  assuming  that  the  question  was  not, 
what  was  the  actual  value  of  the  rentals 
for  which  Mr.  Rauer  was  supposed  to  ac- 
count, but  that  Mr.  Rauer  was  to  account 
for  the  results  of  all  his  contracts  for 
which  the  equipment  formed  the  basis, 
then  there  should  still  be  deducted  from 
the  amount  as  charged  against  Mr.  Rauer 

by  the  Master  of  the  following,  viz. : $9,016.99 

[134] 

Brought  forward   $9,016.99 

Repairs,  *  betterments,    instal- 
lation and  rent  of  yard $2,791.36 

Royalty  on  sand  machine  patent 

®  $100  per  month  for  22  months  2,200.00 


$4,991.36 
And  since  the  Master,  in  arriving 
at  the  sum  of  $9,016.99  has  taken 
the  position  that  Mr.  Rauer  was 
accountable  (not  for  the  actual 
rentals),  but  for  the  profits  on  his 
contracts  and  his  actual  collec- 
tions, then  Mr.  Rauer  should  also 
be  allowed  to  deduct  his  losses; 
and  on  the  "T"  St.  contract  he  lost 
$945.00 
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And  the  Master  instead 
has  charged  against  him 
in  the  $9,016.99  a  rental 
for  the  "T"  St.  job  of    ..   1,164.07 


Or  a  total  further  de- 
duction on  account  of  the 
''T"  St.  job  of $2,109.07 


$2,109.07 


$7,103.43 


There  should  also  be  deducted 
therefrom  the  amount  derived 
from  the  scrap  iron  sale,  which,  as 
we  have  seen,  consisted  of  the 
parts  replaced  and  paid  for  by  Mr. 
Rauer,  and  was  certainly  part  of 
the  property  mortgaged  to  Mr. 
Rauer  and  the  proceeds  of  which 
he  certainly  was  entitled  to  have 
applied  upon  his  indebtedness; 
and  this  scrap  iron  was  sold  for         75.00 


$7,178.43 
which  makes  a  total  of  deductions 
to  be  made  of 7,178.43 


Leaving,  even  adopting  the  theory 
of  the  Master,  only  a  net  rental  of  $1,838 .  56 

The  equipment  belonging  to  the  Sunset  Constric- 
tion Company  (and  which  consisted  of  all  the  Com- 
pany's physical  property)  was  mortgaged  to  de- 
fendant Rauer   on  June  16,   1914,  to  secure   two 
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promissory  notes  aggregating  $15,000.00,  and  also 
to  secure  the  other  indebtedness  owing  or  which 
might  become  owing  to  defendant  Eauer  from  the 
Sunset  Construction  Company.  The  validity  of  this 
mortgage  is  not  questioned.  [135]  The  moneys 
owing  on  said  promissory  notes,  together  with  other 
moneys  aggregating  a  large  sum,  w^ere  due  and  un- 
paid on  February  19,  1915,  and  default  had  been 
made  in  the  payment  almost  immediately  after 
the  execution  of  the  notes  and  mortgage,  and  under 
the  terms  of  the  mortgage  defendant  Rauer  had  a 
right  to  take  possession  of  the  property  upon  de- 
fault. The  taking  of  possession  by  defendant 
Rauer  of  this  equipment  was  not  adverse,  but  was 
in  entire  conformity  with  this  very  provision  of  the 
mortgage  contract  entered  into  between  him  and 
the  corporation,  and  when  he  did  take  possession 
it  was  with  the  consent  of  the  corporation  and  w  ith 
the  understanding  that  he  should  be  entitled  to  ap- 
ply upon  his  indebtedness  all  rentals  or  values  re- 
ceived for  the  use  thereof.  Immediately  after  Feb- 
ruary 19,  1915,  and  when  defendant  Rauer  took 
possession  of  the  equipment,  he  found  the  three 
sand  machines  in  such  a  condition  that  they  w^ere 
useless,  and  he  reconstructed  them,  paying  there- 
for between  $400  and  $500  each,  and  the  total  re- 
pairs on  said  equipment  aggregated  $2025.96.  (See 
testimony  p.  475,  and  defendant  Rauer 's  bill  of  ex- 
penses— Exhibit  2  hereto  attached.) 

Defendant  Rauer  also  introduced  his  file  of  bills 
for  these  repairs  but  because  these  bills  (Except 
$148.43  of  them)    were  not  receipted,  the  Master 
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allowed  only  the  $148.43  and  has  disallowed  the  re- 
mainder of  said  $2025.96,  although  they  were  ac- 
companied by  the  statement  of  defendant  Eaiier 
of  the  amounts  expended  by  him  therefor,  and  al- 
though defendant  Rauer  testified  that  he  had  paid 
them. 

All  this  equipment,  including  the  sand  machines, 
and  which  was  Mr.  Rauer 's  sole  security  for  his 
advances,  was  sold  in  this  proceeding  on  Decem- 
ber 7,  1916,  for  the  sum  of  $3701.60,  which  was  90% 
of  the  value  thereof  fixed  by  appraisers  appointed 
in  this  proceeding;  and  for  the  use  of  this  equip- 
ment for  [136]  the  period  of  fifteen  months,  the 
Master  charges  defendant  Rauer  with  the  sum  of 
$9,006.99,  which  is  more  than  twice  its  value;  and 
these  sand  machines,  tracks,  cars  and  general  exca- 
vating machinery  were  used  for  a  period  of  fifteen 
months  in  the  roughest  kind  of  work  requiring  con- 
stant and  expensive  repairs  and  replacements,  and 
w^hich  repairs  and  replacements  Mr.  Rauer 's  ac- 
counts shows  cost  him  $2025.96;  and  the  Master 
charges  him  with  $9006.99  rentals  and  allows  him 
repairs  and  replacements  during  that  period  the 
stupendous  sum  of  $148.43.  The  flagrant  injustice 
of  this  appears  from  the  very  nature  of  things,  and 
this  was  all  mortgaged  property,  mortgaged  to  de- 
fendant Rauer  way  back  in  June,  1914,  for  the  debt 
the  Sunset  Construction  Company  owed  him,  and 
which  debt  even  according  to  the  Master's  finding 
amounted  on  February  19,  1915,  to  $18,746.22. 
After  February  19,  1915,  defendant  Rauer  used 
this  mortgaged  property,  and  rebuilt  and  repaired 
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it,  and  collected  the  value  of  the  use  and  rental  of 
that  property  and  applied  every  cent  upon  this 
mortgage  debt.  His  possession  of  the  property  dur- 
ing this  period  was  without  the  slightest  objection 
from  the  Sunset  Construction  Company  or  even  the 
plaintiff  in  this  case,  and  the  Sunset  Construction 
Company  received  the  full  benefit  thereof  by  hav- 
ing it  credited  on  its  debt.  Under  the  law^s  of  the 
State  of  California  the  only  difference  betw^een  a 
chattel  mortgage  and  a  pledge  is  that  in  the  chattel 
mortgage  the  mortgagor  may  retain  possession. 
When  that  possession  goes  to  the  mortgagee  that 
difference  ceases.  It  then  had  all  the  elements  of 
a  pledge  in  Eauer's  hands.  He  used  it,  collected 
the  rentals  and  applied  the  results  upon  the  indebt- 
edness the  corporation  owed  him,  and  under  the  law 
(Cal.  Civil  Code,  Sec.  2989),  not  only  the  physical 
property,  but  its  increase,  and  its  rentals,  belong 
to  the  pledgee  for  the  purpose  of  application  by  him 
upon  the  indebtedness  secured  thereby;  and  de- 
fendant Rauer  had  a  right  to  take  such  possession 
under  the  [137]  very  terms  of  the  mortgage,  and 
to  rebuild  the  sand  machines  and  the  rest  of  the 
equipment  so  that  it  would  earn  something  and  re- 
duce the  Sunset  Construction  Company's  indebted- 
ness to  him. 

During  the  same  time  that  these  various  jobs 
were  going  on  Mr.  Rauer 'was  advancing  all  neces- 
sary funds  to  the  Sunset  Construction  Co.  for  its 
various  operations;  and,  as  shown  by  his  state- 
ments, the  balance  the  Sunset  Construction  Co. 
still  owes  him  upon  these  advances  since  February 
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19,  1915,  is  the  sum  of  $18,561.54,  besides  the  bal- 
ance owing  him,  on  Feb.  19,  1915,  and  which  even 
the  Master  found  to  be  $18,746.22. 

And  defendant  Rauer  excepts  to  the  Master 
holding  that  he  cannot  apply  the  value  of  the  use 
of  the  property  mortgaged  to  him  upon  the  actual 
expenses  he  was  to  in  rehabilitating,  repairing  and 
maintaining  that  property  and  also  upon  the  cur- 
rent advances  he  made  to  the  Sunset  Construction 
Co.,  nor  upon  the  debts  that  they  owed. 

This  contract  with  the  Federal  Construction  Co., 
as  the  result  of  which  the  Master  seeks  to  charge 
defendant  Rauer  with  $5,381.79  (one-half  the  gross 
profits  thereof)  was  a  verbal  contract  entered  into 
between  the  Federal  Construction  Co.  and  the  Sun- 
set Construction  Company  about  January,  1915,  and 
according  to  which  the  Federal  Construction  Co. 
was  to  furnish  the  money  and  the  Sunset  Con- 
struction Co.  was  to  furnish  the  services  of  A.  E. 
Buckman  as  construction  engineer  and  the  equip- 
ment, and  nothing  whatever  was  done  on  this  con- 
tract until  April  11,  1915  (the  bankruptcy  of  A.  E. 
Buckman  was  on  Feb.  19,  1915). 

This  was  a  contract  requiring  for  its  fulfillment 
the  personal  services  of  A.  E.  Buckman,  and  even 
if  we  proceed  upon  [138]  the  construction  placed 
upon  this  case  by  the  Master  that  the  bankruptcy 
of  Buckman  was  the  bankruptcy  of  the  Sunset 
Construction  Company,  still  this  is  a  contract  re- 
quiring the  personal  services  of  the  bankrupt,  en- 
tirely unperformed  at  the  time  of  the  bankruptcy, 
and  subsequently  performed  by  the   rendition   of 
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this  personal  service;  and  therefore  under  no  con- 
struction did  it  pass  to  the  bankrupt's  trustee. 

As  we  have  seen  (p.  21  of  these  exceptions  and 
Ex.  1,  p.  d.)  the  gross  rental  value  of  the  equip- 
ment employed  on  these  Federal  Construction  Co. 
jobs,  at  the  high  estimate  placed  thereon  by  plain- 
tiff's expert,  only  amounted  to  $1050.00;  while 
besides  the  rendition  of  the  personal  services  by 
A.  E.  Buckman  upon  these  jobs,  defendant  Rauer 
furnished  his  own  personal  services,  and  also  the 
equipment  necessary,  and  the  teams  required  and 
money  therefor;  and  defendant  Rauer  gave  full 
credit  for  his  receipts  therefrom  upon  his  current 
advances  to  the  Sunset  Construction  Co.  and  the 
moneys  so  owing  by  it  to  him.  [139] 
EXCEPTION  VI. 

Exception  is  taken  to  the  report  of  the  Master 
because  the  report  proceeds  upon  an  erroneous  con- 
struction of  the  decree  under  which  the  reference 
was  made. 

The  Master  has  construed  the  decree  as  being 
an  adjudication  by  the  court  that  no  recognition 
can  be  given  to  the  corporation,  Sunset  Construc- 
tion Co.;  that  such  corporation  must  be  viewed  as 
nonexistent — simply  as  Buckman  masquerading 
under  the  name  of  Sunset  Construction  Company, 
and  that  such  masquerading  was  for  the  purpose 
of  defrauding  the  creditors  of  Buckman,  and  that 
Rauer  must  be  considered  as  a  participant  in  the 
fraud  and  as  conspiring  with  Buckman  in  the  pur- 
pose of  defrauding  Buckman 's  creditors. 
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In  other  words,  the  construction  placed  on  the 
decree  by  the  Master  is  to  the  effect  that  this 
litigation  did  not  proceed  to  determine  the  owner- 
ship of  the  shares  of  stock  referred  to  in  the  com- 
plaint; that  the  shares  of  stock  in  law  had  no 
existence,  and  that  it  was  not  sought  by  this 
litigation,  or  by  the  decree,  to  give  the  trustee 
in  bankruptcy  any  rights  attached  to  the  owner- 
ship of  the  shares,  but  that  the  purpose  of  the 
litigation  was  to  have  it  declared  that  there  were 
no  shares  of  stock  in  legal  effect;  that  there  was 
no  corporation^  Sunset  Construction  Company^  and 
that  an  accounting  must  be  had  between  defendant 
Rauer  and  the  trustee  in  bankruptcy  just  as  if 
Buckman,  the  bankrupt,  and  not  the  corporation 
had  transacted  business  with  Mr.  Rauer;  that  no 
attention  or  consideration  should  be  given  to  the 
allegations  of  the  complaint,  wherein  it  is  alleged 
that  the  Sunset  Construction  Company  is  a  cor- 
poration, and  that  Buckman  was  the  owner  of  the 
shares  of  the  stock  of  the  corporation,  that  the 
transfer  by  Buckman  of  these  shares  to  Rauer  was 
in  fraud  of  creditors,  or  that  the  transfer  of  these 
shares  should  be  [140]  set  aside,  or  to  the  allega- 
tion that  it  should  be  adjudged  that  the  shares 
belonged  to  the  trustee  in  bankruptcy  so  that  from 
the  proceeds  of  those  shares,  the  trustee  might 
have  assets  to  pay  the  creditors. 

The  construction  which  the  defendant  Rauer 
contends  should  be  placed  upon  the  decree  is  that 
the  action  in  which  the  decree  was  rendered  was 
brought  to  have  it  declared  that  the   trustee  in 
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bankruptcy  was  the  owner  of  all  the  shares  of  stock 
in  the  Sunset  Construction  Co.,  a  corporation,  on 
the  ground  that  the  shares  had  been  issued  to 
A.  E.  Buckman,  except  the  qualifying  shares  to 
the  other  directors;  that  the  transfer  by  Buckman 
to  Rauer  was  not  effective,  and  that  the  transfer  of 
said  shares  was  void,  and  that  hence,  as  the  shares 
belonging  to  Buckman  were  practically  all  the 
shares  of  the  corporation,  and  passed  to  the  trustee 
in  bankruptcy,  that  he,  the  trustee  in  bankruptcy, 
as  the  oAvner  of  said  shares  of  stock  of  the  corpora- 
tion, was  entitled  to  an  accounting  of  all  trans- 
actions between  Rauer  and  the  corporation. 

It  is  the  contention  of  defendant  Rauer  that  the 
complaint  and  the  decree  recognize  the  existence 
of  the  corporation,  and  that  the  decree  determines 
that  defendant  Rauer,  as  an  individual,  shall  ac- 
count to  the  corporation,  the  Sunset  Construction 
Co.,  of  all  transactions  between  him  on  the  one 
side  and  the  corporation  on  the  other  from  the 
said  12th  day  of  December,  1911,  down  to  the  time 
of  the  making  of  the  decree,  Sept.  11,  1916. 

Defendant  Rauer  contends  that  the  construction 
placed  upon  the  decree  by  the  Master  cannot  be 
reconciled  with  the  theory  upon  which  the  com- 
plaint was  filed,  and  that  the  evidence  in  the  case 
shows  that  the  trial  did  not  proceed,  nor  was  there 
any  issue  raised  bearing  out  the  construction  placed 
upon  the  decree  by  the  [141]  Master;  that  the 
pleadings  in  the  case  show  that  the  issues  were 
as  to  whether  Buckman  had  fraudulently  trans- 
ferred the  shares  of  stock,  and  as  to  whether  the 
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fraudulent  transfer  should,  not  be  set  aside,  and 
that  shares  of  stock  be  decreed  to  belong  to  the 
trustee  in  bankruptcy;  and  that  the  evidence  has 
shown  that  this  defendant  has  at  all  times  and  in 
every  one  of  his  transactions  dealt  with  said  cor- 
poration in  the  full  belief  that  he  was  dealing 
with  a  corporation,  which  the  complaint  herein 
alleges  the  Sunset  Construction  Co.  at  all  times  was; 
and  even  if  said  corporation  had  only  been  a  de 
facto  corporation  the  dealings  of  third  parties  with 
it  could  not  be  affected  by  a  stockholder's  bank- 
ruptcy. 

EXCEPTION  VII. 

This  defendant  further  excepts  to  the  report  of 
the  Master  and  prays  that  it  be  set  aside  and  con- 
sidered null  and  void  for  the  following  reasons: 

That  this  action  is  prosecuted  by  a  trustee  in 
bankruptcy;  that  it  was  known  to  the  Master  before 
he  filed  his  report  herein  that  there  were  no 
assets  of  any  kind  or  nature  belonging  to  the 
estate  represented  by  the  plaintiff,  as  trustee,  ex- 
cept the  claim  involved  in  this  litigation;  that  the 
Master  has  filed  a  petition  in  this  court  in  this 
case  requesting  that  he  be  allowed  the  sum  of 
$5,000.00  for  services  rendered  by  him  in  receiving 
the  evidence  and  making  his  report;  and  in  his 
petition  he  alleges  that  time  amounting  to  12 
days  was  consumed  in  hearing  the  evidence  and 
30  days  was  required  by  him  to  make  his  report, 
amounting  to  42  days,  for  which  he  asks  the  said 
sum  of  $5,000.00,  and  the  Master  requests  in  his 
said  petition  that  this  $5,000.00  be  ordered  paid 
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by  the  defendant  Rauer  within  ten  days  from  the 
date  of  the  order,  and  that  the  $5,000.00  so  to  be 
ordered  paid  by  the  defendant  Rauer  be  in  addition 
to  the  amount  of  the  judgment  reported  against 
[142]  Rauer  by  the  Master;  and  this  because  of 
the  facts  set  forth  in  the  Master's  petition  that 
Rauer  is  found  by  the  report  to  be  indebted  to 
the  plaintiff,  and  that  there  are  no  funds  in  the 
possession  of  the  trustee,  other  than  such  as  might 
result  from  an  approval  of  said  report;  and  that 
unless  a  judgment  were  found  against  defendant 
Rauer  there  could  be  no  basis  for  the  Master's  re- 
quest for  a  $5,000.00  compensation,  or  its  impo- 
sition against  defendant  Rauer. 

While  defendant  Rauer  disavows  the  thought 
that  the  Master  in  making  his  report  was  con- 
sciously affected  by  the  foregoing  considerations, 
yet  it  is  a  fact  that  the  said  conditions  existing,  the 
Master's  claim  for  $5,000.00  compensation  would 
be  affected  by  his  judgment,  and  therefore  the  re- 
port should  not  be  considered. 

WHEREFORE  this  defendant  prays  that  this 
Honorable  Court  do  not  adopt  the  Master's  con- 
clusions as  set  forth  in  his  Report,  but  that  it  be 
decreed  that  the  defendant  Rauer  owes  nothing 
whatsoever  to  said  corporation.  Sunset  Construc- 
tion Co.,  and  nothing  whatsoever  to  plaintiff,  trus- 
tee for  A.  E.  Buckman,  bankrupt. 

Respectfully  submitted, 
H.  M.  ANTHONY, 
GRANT   &  ZIMDARS, 
Attorneys  for  Defendant  J.  J.  Rauer.     [143] 
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Exhibit  1. 
The  Master  has  charged  that  Mr.  Rauer  is  liable 
to  Buckman's  trustee  for  the  rentals  and  use  since 
February  19,  1915,  of  the  personal  property  mort- 
gaged to   Mr.   Rauer  by  the   Sunset   Construction 
Company  in  the  following  amounts,  viz. : 
*' January      1916      Rental      of 
equipment    on    T.    Street 

job  • $1,312.50 

Less  repairs    148.43 


$1,164.07 
Miscellaneous  collection  of 
rentals  (Report  page  24) 
consisting  of  the  follow- 
ing : 
Hutton,  included  in  state- 
ment   of    account,    under 

date   August,    1916 927.00 

Items  not  included  in  ac- 
count but  shown  in  state- 
ment of  account  rendered 
Buckman : 

Sept.  10,  1916 $200 

Oct.    14,     "    400 

Nov.  10,     "    400 

Dec.     9,     "    300 

1,300.00 
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Eent     from     Morgan     Im- 
provement Co 159.13' 

Scrap  iron  sold 75.00 

2,461.13 

1/2     Federal     Construction 
Co.  payment 5,381.79 


$9,006.99 

In  the  exceptions,  this  defendant  has  set  forth 

the  reasons  why  he  should  not  be  required  to  pay 

these  sums  to  Buckman's  trustee,  and  he  herewith 

presents  a  statement  showing  the  following,  viz. : 

The  jobs  on  which  any  of  this  equipment  was  em- 
ployed by  defendant  Rauer,  the  time  during  which 
it  was   employed   on  these  various   jobs,   and  the 
actual  part  of  the  equipment  that  was  so  employed, 
and  the  rental  or  the  value  of  the  use  thereof  as 
estimated  by  plaintiff's  own  expert  witness  Simmie 
(testimony  pages  429,  430).     [144] 
As  to  the  item, 
^'1916 
Jan.    Rental  of  equipment  on  T.  St.  job 

(testimony    485-489) $1,312.50 

Less   repairs 148.43 


$1,164.07 

This  extended  from  Apr.  11,  1916,  to  July  24, 

1916,  31/^  months,  and  the  equipment  on  this  job 

and  the  rentals  therefor,  for  said  3-1/2  months,  as 

per  plaintiff's  expert  Simmie  would  be  as  follows: 
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1200  ft.  of  track  at  3^  per  month 

for  3-1/2  months $126.00 

^25  cars  at  $5.00  per  month  for  3-1/2 

months    437.50 

1    sand    machine    at    $150.00    per 

month  for  3-1/2  months 525.00 


1,088.50 
(As  to  this  job,  Mr.  Rauer  made  a 

50^50  agreement  with  the  Sun- 
set Construction  Co.  on  a  profit 

and  loss  basis,  and  Mr.  Eauer 

lost    945.00, 

none  of  which  has  been  repaid, 

but  instead  the  Master  charges 

up     as     rentals     Against     Mr. 

Rauer  on  this  job,  $1,164.07.) 
As  to  the  item: 

' '  Hutton,  included  in  statement  of  account 

under  date  August  1916 $927.00 

This  lasted  from  May  10,  1916,  to  Aug.  14,  1916— 
3  months. 

The  equipment  on  this  job  and  the  rentals  there- 
for for  the  three  months,  as  per  plaintiff's  expert 
Simmie,  would  be  as  follows: 
570  ft.  track  at  3^  per  ft.  per  month 

for  3  months $51.30 

12  Koppel  cars  at  $5  per  car  per 

month  for  three  months 180.00 

1  sand  machine  at  $150  per  month 

for   three   months 450.00 

$681.30 
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(On  this  contract  Mr.  Rauer  actually  collected 
$927.00,  and  this  the  Master  charges  to  him,  instead 
of  the  actual  value  of  the  rentals,  although  the  Mas- 
ter refuses  to  allow  Mr.  Rauer  for  his  loss  of  $945.- 

00  on  the  ''T"  St.  contract.)      [145] 
As  to  the  items: 

''Not  included  in  account,  but  shown  in 
statement  of  account  rendered  Buck- 
man,"    totalling $1,300.00 

Hutton  &  Cramer — 

This  lasted  from  Aug  24,  1916,  to  December  9, 
1916—3-1/2  months. 

The  equipment  on  this  job  and  the  rentals  there- 
for for  the  3-1/2  months,  as  per  plaintiff's  expert 
Simmie,  would  be  as  follows: 
570  ft.  of  track  at  3^  per  month  for 

3   months $59.85 

12  kopple  cars  at  $5.00  per  car  per 

month  for  31/0  months 210.00 

1  sand  car  at  $150.00  per  month 

for  31/2  months 525.00 


794.85 
(In  this  instance  Mr.  Rauer  made  an  advantage- 
ous contract  and  collected  $1,300.00,  all  of  which  the 
Master  charged  against  him,  even  though  he  refused 
to  allow  for  his  loss  of  $'945.00  on  the  T.  St.  con- 
tract, and  permits  him  no  set-offs  for  repairs  or 
for  his  time.) 

As  to  the  item: 
"Rent  from  Morgan  Improvement  Co 159.13" 
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This  lasted  from  Aug.  24,  1916,  to  Nov.  13,  1916, 

3  months. 

The  equipment  on  this  job,  and  the  rentals  there- 
for, as  per  plaintiff's  expert  Simmie,  would  be  as 
follows : 
300  ft.  of  track  at  3^-  per  ft.  per 

month  for  3  months 27.00 

5  koppel  cars  at  $5.00  per  car  per 

month  for  3  months 75.00 


$102.00 
(But  the  Master  charges  Mr.  Rauer  therefor  with 
$159.00,  which  is  the  total  Rauer  received,  and  per- 
mits him  no  set-offs  for  repairs  or  for  his  time.) 
[146] 

The  next  item:     Scrap  iron $75.00 

is  charged  against  Mr.  Rauer 
by    the    Master.     This    indeed 
is  unique. 
(This  scrap  iron  consists  of  the  broken  parts  re- 
placed by  Mr.  Rauer  upon  the  machinery  which  was 
mortgaged  to  him,  and  for  which  replacement  he  is 
not  allowed,  and  still  this  scrap  iron,  which  was  part 
of  the  property  actually  mortgaged  to  him,  and  the 
proceeds  of  which  to  the  extent  of  $75.00  he  applied 
upon  his  mortgage  debt,  he  is  charged  with,  and 
directed    by    the    Master    to    pay    to    Buckman's 
trustee.) 

As  to  the  item: 
''1/2    of    Federal    Construction    Co.    pay- 
ment     $5,381.79" 
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This  consists  of  the  following  two  jobs : 
San  Bruno   (testimony  485)   from  Apr.  11,  1915 
to  July  31,  1915,  3-2/3  months. 

The  equipment  on  this  job,  and  the  rentals  there- 
for for  the  3-2/3  months,  as  per  plaintiff's  expert, 
Simmie,  would  be  as  follows: 
1,000  ft.  of  track  at  3^  per  foot  per 

month  for  3-2/3  months $110.00 

11  wooden  cars  at  $5.00  per  car  per 

month  for  3-2/3  months 220.00 


$330.00 
21st  Ave.  and  B.  St.,  July  30,  1915  to  Oct.  30, 
1915,  3  months — 
1,000  ft.  of  track  at  3^  per  ft.  per 

month  for  3  months 90.00 

12  koppel  cars  at  $5  per  car  per 

month  for  3  months 180.00 

1  sand  machine  ®  $150  per  month 

for   three   months 450.00 


720.00 

720.00 


$1,050.00 
(This  was  an  extremely  profitable  job,  and  the 
Master  charges  Mr  Eauer  with  the  full  amount  of 
the  profits,  which  the  Master  holds  as  applicable 
to  the  equipment,  and  allows  Mr.  Eauer  not  a  cent 
repairs  or  for  anything  else,  and  does  not  allow  him 
his  losses  on  the  ''T"  St.  job.)     [147] 
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To  recapitulate: 

The  total  rental  of  the  equipment  so  employed  by 
Mr.  Rauer  for  the  period  so  employed,  at  the  high 
rental  value  placed  thereon  by  plaintiff's  expert, 
Simmie,  is  the  following: 

T.  St.  job  April  11,  1916  to  July  24, 1916  $1,088.50 
Hutton  job,  May  10,  1916  to  Aug.  14, 1916,  681.30 
Hutton  and  Cramer  job,  Aug.  24,  1916,  to 

Dec.  9,  1916 794.85 

Morgan  Imp.  Co.  job,  Aug  24,  1916  to  Nov. 

16,     1916 102.00 

Federal  Construction  Co.  jobs,  San  Bruno 
and  21st  Aves.  and  B.  St.,  April  11, 
1915  to  July  31,  1915,  and  July  30, 
1915  to  Oct.  30,  1915 1,050.00 

$3,716.65 
[148] 
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Received  a  copy  of  the  within  objections  this  25th 
day  of  January,  1922. 

E.  H.  WILLIAMS, 
CHARLES  S.  WHEELER,  Jr. 

[Endorsed] :  Filed  Jan.  26,  1922.  W.  B.  Hal- 
ing, Clerk.  By  J.  A.  Schaertzer,  Deputy  Clerk. 
[150] 


(Title  of  Court  and  Cause.) 

Objection  to  Special  Master's  Petition  for  Com- 
pensation. 

To  the  Honorable  Judge  of  the  United  States  Dis- 
trict Court: 

Comes  now  the  defendant  J.  J.  Rauer  and  files 
the  following  objections  to  the  petition  of  the 
Special  Master  for  compensation,  and  which  peti- 
tion was  filed  herein,  and  a  copy  served  upon  this 
defendant  January  10,  1922,  viz. : 

The  Master  states  that  he  has  spent  12  days  in 
taking  testimony  and  30  days  in  giving  considera- 
tion thereto  and  making  his  report,  or  a  total  of  42 
days,  and  he  asks  therefor  compensation  in  the 
sum  of  Five  Thousand  ($5,000)  and  he  asks  that  his 
compensation  be  charged  against  defendant  J.  J. 
Rauer. 

Defendant  J.  J.  Rauer  objects  both  to  the  extent 
of  said  compensation,  and  to  the  same,  or  any  part 
thereof,  being  charged  against  him,  and  in  that 
respect  represents  as  follows: 

That  it  appears  from  this  defendant's  objections 
to   the   Master's   report   herein    referred    to,    and 
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from  said  report  and  the  testimony  in  said  matter, 
and  from  the  order  of  reference  herein,  that  this 
defendant  was  dealing  solely  and  alone  with  the 
Sunset  Construction  Company,  which  was,  at  all  the 
times  that  this  defendant  was  dealing  with  it,  a 
duly  incorporated  and  organized  and  existing  and 
functioning  corporation,  of  which  the  bankrupt 
A.  E.  Buckman  owned  all  the  stock,  except  the 
qualifying  stock  to  the  other  directors. 

That  said  corporation  has  never  been  declared 
a  bankrupt,  and  no  bankruptcy  proceedings  have 
ever  been  initiated  against  it. 

That  said  corporation  owed  to  this  defendant  at 
the  time  of  the  bankruptcy  of  said  A.  E.  Buckman, 
large  sums  of  money,  stated  by  him  to  be  in  excess 
of  Thirty-six  Thousand  Dollars  ($36,000),  which 
even  the  Master  finds  were  at  said  time  [151] 
in  excess  of  Eighteen  Thousand  Dollars  ($18,000); 
and  that  in  this  defendant's  subsequent  dealings 
with  said  Sunset  Construction  Company  said  cor- 
poration became  indebted  to  him  to  the  extent  of 
over  Eighteen  Thousand  Dollars  ($18,000)  more, 
and  is  so  indebted  to  him  at  the  present  time  in 
excess  of  the  sum  of  Thirty-six  Thousand  Dollars 
($36,000). 

That  the  Master  refused  to  take  into  account  this 
defendant's  account  with  said  corporation,  except 
up  to  the  date  of  said  Buckman 's  adjudication  as 
a  bankrupt,  and  took  the  position  that  since  said 
Buckman  was  the  owner  of  practically  all  of  the 
capital  stock  of  said  corporation,  that  therefore 
the  application  by  this  defendant  of  his  subsequent 
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receipts  from  the  corporation  upon  this  defend- 
ant's debts,  should  not  be  permitted,  but  that  the 
corporation's  money,  which  it  had  so  permitted 
him  to  apply  upon  the  corporation's  debt  to  him, 
should  be  paid  over  by  this  defendant  to  the  trus- 
tee in  insolvency  of  A.  E.  Buckman,  and  these 
receipts  the  Master  states  amounted  to  the  sum  of 
Thirteen  Thousand  Twenty-three  and  19/100  Dol- 
lars ($13,023.19). 

This  defendant  further  represents  that  accord- 
ing to  the  evidence,  and  even  according  to  the 
Master's  report,  this  defendant's  dealings  with  said 
corporation  were  in  the  full  belief  that  he  had  the 
right  to  deal  with  said  corporation  as  a  separate 
entity  unaffected  by  the  insolvency  proceedings 
against  A.  E.  Buckman  personally,  and  that  his 
dealings  with  said  corporation  were  fair  and  above 
board,  and  that  he  paid  value  to  this  corporation 
for  everything  that  he  received  from  it,  and,  in  fact, 
said  corporation  is  at  the  present  time  indebted 
to  him  in  excess  of  $36,000,  even  after  the  appli- 
cation of  all  he  received  from  said  corporation. 

This  defendant  further  represents  that  the 
Master's  statement  that  the  amount  involved  in 
this  litigation  was  $70,000  [152]  is  misleading. 
That  it  is  true  the  trustee  in  bankruptcy  made  the 
claim  that  there  was  approximately  $32,000  owing 
by  this  defendant  to  the  trustee  of  Buckman  on  ac- 
count of  this  defendant's  dealings  with  said  cor- 
poration, but  that  the  evidence  shows  that  there 
is  not  a  single  cent  owing  from  this  defendant  to 
said  trustee,  and  that  this  even  appears  from  the 
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facts  found  by  the  Master;  and  that  the  evidence 
further  shows  that  a  serious  injustice  would  be 
inflicted  upon  this  defendant  were  the  Master's 
conclusions  and  his  petition  herein  given  effect. 

This  defendant  further  represents  that  none  of 
the  creditors  who  have  filed  tlieir  claims  in  the 
above  proceedings  were  creditors  of,  or  in  any 
manner  connected  with  the  transactions  of  the  Sun- 
set Construction  Company;  and  that  no  notice  was 
ever  given  to  creditors  of  the  Sunset  Construction 
Company  to  file  their  claims  herein,  and  that 
creditors  of  the  Sunset  Construction  Company  were 
never  considered  in  these  proceedings  as  creditors 
of  Buckman;  and  that  this  defendant  is  a  creditor 
of  the  Sunset  Construction  Company  to  the  extent 
of  over  $36,000,  even  after  applying  upon  the  in- 
debtedness all  the  moneys  received  from  the  Sunset 
Construction  Company,  and  that  even  according 
to  the  Master's  report  the  total  assets  of  the  Sunset 
Construction  Company  were  only  $13,023.19,  and 
that  $9016.99  of  this  consists  of  rentals  charged 
by  the  Master  against  defendant  Eauer,  and  which 
arise  out  of  this  defendant's  use  of  the  very  prop- 
erty that  was  mortgaged  to  him  as  security  for  his 
$36,000  balance,  and  which  personal  property  only 
sold  for  $3701.22  and  which  $3701.22  although 
belonging  to  this  defendant,  is  impounded  in  this 
court  in  this  action,  and  that  this  matter  never  in- 
volved $70,000,  but  at  most  $13,023.19. 

And  this  defendant  further  represents  that  the 
claim  here  made  by  the  Master  for  $5000  compensa- 
tion for  42  days'  service  is  out  of  all  proportion 
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and  reason;  and  that  the  highest  paid  ![153] 
Judges  of  the  Superior  Court  in  the  State  of  Cali- 
fornia only  receive  a  salary  of  $6000  a  year,  for 
which  they  give  at  least  300  days'  service  in  the 
year,  or  at  the  rate  of  $20  per  day,  which  for  42 
days  would  only  be  $840,  and  that  the  great  major- 
ity of  the  Superior  Court  Judges  of  the  State  only 
receive  $4000  per  year,  or  at  the  rate  of  $13.1/3  per 
day,  w^hich  for  42  days  would  be  only  $560;  that  the 
Judges  of  the  Supreme  Court  of  the  State  of  Cali- 
fornia only  receive  a  salary  of  $8000  a  year,  for 
which  they  give  at  least  300  days'  services  a  year, 
or  at  the  rate  of  $26.2/3  per  day  which  for  42  days 
would  be  only  $1120. 

That  previous  to  the  filing  of  the  Master's  peti- 
tion herein  asking  for  $5000  compensation  and  for 
its  charge  against  and  immediate  collection  from 
this  defendant,  this  defendant  and  his  counsel  were 
astounded  at  the  Master's  repeated  reiteration  of 
the  great  difficulties  encountered  by  him  in  the 
making  of  his  report  and  at  his  conclusions  therein. 

That  the  Master  has  entirely  misconceived  the 
meaning  of  the  decree  of  reference,  and  has  as  a 
consequence  done  unnecessary  work,  and  that  the 
evidence  demonstrates  that  a  week's  time  by  a 
competent  accountant  would  have  sufficed  to  deter- 
mine the  status  of  the  accounts. 

And  this  defendant  represents  that  the  said  order 
of  reference  is  not  .yet  final,  and  that  therefore 
no  order  for  immediate  payment  against  this  de- 
fendant could  be  made,  as  requested;  and  that  the 
Master's  petition  for  the  charge  of  his  compensa- 
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tion  against  this  defendant  proceeds  upon  the  as- 
sumption that  his  report  is  already  the  judgment 
of  this  Court,  whereas  until  final  judgment  is 
entered  herein  an  order  charging  compensation 
against  a  party  would  have  no  foundation. 

And  this  defendant  further  represents  that  the 
said  [154]  exceptions  and  objections  to  said 
report,  a  copy  of  which  is  hereunto  appended  and 
made  a  part  hereof,  are  now  pending  before  this 
court  and  undetermined,  and  that  no  charge  should 
be  made  against  any  defendant  until  it  is  definitely 
determined  that  there  is  money  owing  from  such  de- 
fendant in  favor  of  the  party  bringing  the  action; 
and  this  defendant  verily  believes  that  upon  a 
consideration  by  this  Court  of  this  defendant's  said 
exceptions  and  objections,  the  justice  of  this  de- 
'  fendant's  contention  will  be  recognized  by  this 
Honorable  Court  and  the  conclusions  of  the  Master 
will  be  overruled  and  set  aside  and  not  adopted 
as  the  judgment  of  this  Court;  and  that  the  judg- 
ment of  this  Court  will  be  that  it  appears  even  from 
the  facts  as  found  by  the  Master  that  this  defendant 
owes  nothing  to  the  plaintiff  trustee  for  said  A.  E. 
Buckman,  bankrupt,  and  that  this  defendant  owes 
nothing  to  the  Sunset  Construction  Company,  but 
•ihat  instead  the  Sunset  Construction  Company  is 
indebted  to  this  defendant  in  excess  of  $36,000 
(which  in  itself  will  be  a  total  loss  to  this  defend- 
ant). That  according  to  the  Master's  report  said 
corporation  owed  this  defendant  $18,746.22  on  Feb- 
ruary 19,  1915,  and  the  moneys  he  has  received 
from  it  since  amount  to  $13,023.19. 
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It  is  submitted  that  the  request  for  $5,000  com- 
j)ensation  asked  for  by  the  Master  is  most  unreason- 
able; that  the  Master's  report  shows  that  Rauer 
has  acted  in  good  faith  in  all  his  dealings,  and  the 
liability  which  is  fastened  upon  him  by  the  Master 
is  upon  a  technical  construction  of  the  law,  and 
in  no  wise  charges  Rauer  with  intentional  wrong- 
doing. That  concededly  according  to  the  report, 
Rauer  suffers  a  very  great  loss  in  any  event;  that 
the  report  shows  that  there  are  no  assets  of  any 
kind  pertaining  to  the  bankrupt  estate,  other  [155] 
/than  the  property  right  involved  in  this  litiga- 
tion; that  there  can  be  no  recovery  by  Rauer 
of  any  of  the  costs  or  expenses  of  this  litiga- 
tion should  it  be  finally  determined  that  Rauer, 
instead  of  being  liable  to  account,  is  entitled  to  a 
judgment  against  the  plaintiff;  that  Rauer  has  al- 
ready been  to  a  very  large  expense,  and  the  plain- 
tiff, as  trustee  of  a  bankrupt  estate,  is  under  no 
liability  to  reimburse  him  for  his  costs  or  outlays, 
except  to  the  extent  of  assets  that  may  come  into 
his  hands, — and,  as  before  stated,  there  are  no  as- 
sets apart  from  the  sum  that  may  possibty  be 
recovered  from  Rauer  in  this  present  litigation. 

It  appears  from  the  Master's  report  that  his 
request  for  the  $5000  compensation  is  based  upon 
his  report  that  the  defendant  Rauer  is  liable  to 
account;  that  the  Master  would  not  have  made  the 
request  for  the  $5000  compensation  if  his  judgment 
had  been  in  favor  of  Rauer  and  against  the  plain- 
tiff. 

While  we  disavow  any  thought  of  charging  the 
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Master  with  being  consciously  affected  by  the  fore- 
going facts  and  by  the  circumstance  that  from 
Rauer  alone  could  a  fund  be  derived  out  of  which 
the  Master  could  be  paid,  yet,  it  is  respectfully 
submitted  that  the  foregoing  matters,  developing 
as  they  do  a  most  delicate  situation,  should  be 
taken  into  consideration  by  this  Court  in  ruling 
upon  this  matter  of  the  Master's  compensation. 

WHEREFOEE,  this  defendant  prays  that  in  fix- 
ing the  compensation  of  the  Master  this  Court  take 
into  consideration  the  matters  and  things  here 
called  to  its  attention,  and  that  no  portion  of  said 
compensation  be  charged  against  this  defendant. 

H.  M.  ANTHONY, 

GRANT  &  ZIMDARS. 

*******         **** 

Received  a  copy  of  the  within  objections  this 
[156]     25th  day  of  January,  1922. 
E.  H.  WILLIAMS, 
CHARLES  S.  WHEELER,  Jr., 
Attorneys  for  Plaintiff. 

[Endorsed] :  Filed  Jan.  26,  1922.  W.  B.  Maling, 
Clerk.     By  J.  A.  Schaertzer,  Deputy  Clerk.     [157] 
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At  a  stated  term,  to  wit,  the  July  term,  A.  D. 
1922,  of  the  Southern  Division  of  the  United 
States  District  Court  for  the  Northern  District 
of  California,  Second  Division,  held  at  the 
courtroom  in  the  city  and  county  of  San  Fran- 
cisco, on  Monday  the  18th  day  of  September 
in  the  year  of  our  Lord  one  thousand  nine 
hundred  and  twenty-two.  Present:  The  Hon- 
orable WILLIAM  C.  VAN  FLEET,  District 
Judge. 

(Title  of  Court  and  Cause.) 

Minutes  of  Court— September  18,  1922— (Order 
Overruling  Exceptions  to  Master's  Report, 
Etc.). 

The  exceptions  of  Defendant  Rauer  to  the 
Master's  report  and  to  the  Petition  of  the  Master 
for  compensation,  heretofore  submitted,  being  now 
fully  considered  and  the  Court  having  rendered  its 
oral  opinion,  it  is  ordered  that  said  exceptions  to 
the  report  be  and  are  hereby  overruled  and  that 
the  compensation  of  the  Master  be  fixed  in  the 
sum  of  $1800.00  to  be  paid  by  the  defendant  Rauer 
in  the  first  instance.     [158] 
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(Title  of  Court  and  Cause.) 

Oral  Opinion— Monday,  Sept.  18,  1922. 

Overruling   Exceptions    to    Master's    Report,    and 
Fixing  Master's  Compensation. 

Hon.  WM.  C.  VAN  FLEET,  U.  S.  District  Judge. 

Messrs.  CHAS.  S.  WHEELER,  CHAS.  S.  WHEEL- 
ER, Jr.,  and  E.  H.  WILLIAMS,  Attorneys  for 
Plaintiff. 

Messrs.  ANTHONY,  GRANT  &  ZIMDARS,  Attor- 
neys for  J.  J.  Rauer. 

Oral  Opinion. 

The  COURT.  (Orally.)— This  is  an  action  by  the 
Trustee  of  a  bankrupt  to  recover  certain  property 
alleged  to  be  the  property  of  the  bankrupt  although 
'standing  in  the  name  of  a  corporation.  The  matter 
•was  heard  and  decree  was  entered,  the  judgment 
being  that  the  property  was  the  property  of  the 
bankrupt  at  the  time  of  the  bankruptcy  and  should 
be  recovered  into  the  hands  of  the  Trustee,  and 
directing  an  accounting  at  the  hands  of  those  in 
whose  hands  the  property  was  over  a  certain 
period  down  to  the  date  of  the  trial. 

Exceptions  have  been  filed  to  the  Master's  Report, 
the  principal  one,  and  the  only  one  in  fact  upon 
which  any  particular  stress  was  laid,  being  that 
the  master  has  wholly  failed  to  appreciate  the  real 
character  of  the  decree  and  that  the  accounting 
was  had  under  a  misapprehension  of  its  effect.  I 
do  not  know  that  counsel  in  the  case  are  here  and 
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therefore,  it  not  being  a  matter  of  general  interest, 
it  is  sufficient  to  say  that  the  contention  is  based 
wholly  upon  a  misapprehension  as  to  the  proper 
construction  and  effect  of  the  decree.  The  com- 
plaint alleged,  as  I  have  indicated,  that  the  property 
in  [159]  question  belonged  to  the  bankrupt  and 
that  for  the  purpose  of  concealing  it  from  his 
creditors  he  organized  a  corporation,  in  which  he 
held  the  entire  amount  of  stock,  which  corporation 
was  organized  as  a  mere  cloak  under  which  he 
managed  the  property,  and  that  it  was  his  indi- 
vidual property  .although  ostensibly  held  in  the 
name  of  the  corporation.  The  decree  presented  by 
counsel  and  signed  by  the  Court  simply  decreed 
that  the  property  was  at  the  time  of  the  bankruptcy 
the  property  of  the  bankrupt.  Now  that 
determined  the  issues  just  as  definitely  as 
though  the  Court  had  proceeded  in  accordance 
with  the  method  followed  in  tlie  State  practice 
and  recited  all  the  facts  upon  which  that  decree 
was  based.  Under  Equity  Rule  71  it  is  ex- 
pressly provided  that  a  decree  shall  have  only  a 
recital  of  that  which  is  decreed.  You  do  not  recite 
the  facts  at  all  and  that  omission  seems  to  have 
given  to  the  mind  of  counsel  a  misapprehension 
as  to  its  effect  because  it  does  not  recite  all  the 
facts  underlying  the  decision  that  is  embodied 
in  the  decree.  The  decree  fuUy  meets  the  ultimate 
issues  presented  by  the  pleadings ;  that  is,  that  this 
property  (leaving  out  the  recital  of  the  facts  upon 
which  the  conclusion  is  based),  was  the  property  of 
the  bankrupt,  and  when  the  Court  decreed  that  it 
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was  the  property  of  the  bankrupt  it  decreed  that 
the  evidence  sustained  the  facts  alleged  in  the 
complaint  which  warranted  that  decree;  and  that  is 
really  all  there  is  in  the  proposition. 

The  other  exceptions  grow  out  of  and  are  based 
upon  the  main  consideration  that  there  was  this 
misapprehension  on  the  part  of  the  Master  of  the 
effect  of  this  decree.  The  Master  I  think,  if  he 
committed  any  error  committed  it  against  the  par- 
ties prevailing  as  to  the  extent  of  the  accounting 
required. 

There  is  one  other  matter,  not  an  exception  to 
the  Master's  report  but  an  objection  to  the  amount 
of  compensation  requested  by  the  Master.  The 
Master  expended  some  12  days  in  the  trial,  but 
claims  for  a  period  of  some  30  days  diu'ing  [160] 
which  the  matter  was  under  advisement  and  being 
worked  on  by  him  and  he  asks  a  fee  of  $5,000,  or  a 
minimum  of  $4,200.  He  claims  30  days,  I  think, 
outside  of  court  and  12  days  in  it,  that  being  42 
days,  and  he  asks  for  $4,200  based  upon  a  com- 
pensation at  the  rate  of  $100  per  day.  As  I 
intimated  at  the  argument,  I  think  that  the  demand 
is  beyond  the  reasonable  limits  of  the  Court's  dis- 
cretionary power  in  the  matter.  We  aim,  of  course, 
to  compensate  Masters  adequately  for  the  labor 
performed  and  it  is  based  upon,  to  a  very  appreci- 
able extent,  the  amount  involved.  There  is  no 
fixed  standard  of  compensation  for  a  Master — it 
varies  all  the  way  from  $25  a  day  up  to  $150  and 
sometimes,  in  large  matters,  even  higher,  but  I 
think   that   it   would  be   inequitable   to   have   the 
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parties  in  this  case  pay  the  amount  asked.  I  am 
of  opinion  that  under  the  circumstances  and  hav- 
ing in  view  the  amount  involved,  time  expended 
and  the  issues,  that  $1800  is  a  full  and  ample  com- 
pensation for  the  Master;  and  that  will  be  the- 
amount  allowed  and  it  will  be  directed  that  it  be 
paid  by  the  Defendant  Rauer  in  the  first  instance. 
The  exceptions  to  the  Master's  Report  will  be 
overruled. 

[Endorsed]:  Filed  Sept.  25,  1922.  W.  B.  Mal- 
ing.  Clerk.  By  J.  A.  Schaertzer,  Deputy  Clerk. 
[161] 
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Order  Overruling  Exceptions  to  Master's  Report 
and  Fixing  Master's  Compensation. 

This  cause  came  on  to  be  heard  at  this  term  and 
was  argued  by  counsel;  and,  thereupon,  upon  con- 
sideration thereof,  it  was  ordered,  adjudged  and  de- 
creed as  follows: 

That  the  exceptions  of  the  defendant  J.  J.  Rauer 
to  the  report  of  the  Master,  which  exceptions  are 
numbered  I  to  VII  inclusive,  be  and  the  same  are 
and  each  of  them  is  overruled. 

That  the  final  report  of  the  Master  be  and  the 
same  hereby  is  approved  and  confirmed. 

That  the  Master,  H.  M.  Wright,  Esquire,  be  and 
he  is  hereby  allowed,  given  and  granted  the  sum 
of  Eighteen  Hundred  ($1800)  Dollars  as  and  for 
compensation  for  his  services  herein,  the  same  to 
be  paid  by  the  said  defendant,  J.  J.  Rauer,  in  the 
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first  instance,  within  20  days  from  notice  of  this 
order. 

Dated  September  30th,  1922. 

WM.  C.  VAN  FLEET, 
Judge  of  the  United  States  District  Court. 

[Endorsed] :   Filed  Sep.  30,  1922.     W.  B.  Maling, 
Clerk.     By  J.  A.  Schaertzer,  Deputy  Clerk.     [162] 
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Final  Decree. 

The  Court  having  heretofore  and  on  the  11th  day 
of   September,    1916,   made   its   Decree   wherein   it 
adjudged  that  A.  E.  Buckman  at  all  times  and  up 
to  and  on  the  19th  day  of  February,  1915,  was  the 
owner  of  Sunset  Construction  Company  and  of  all 
of  the  property,  books  and  records  of  said  company, 
and  that  on  said  last-mentioned  day  said  company, 
property,  books  and  records  vested  in  and  became 
the  property  of  the  Trustee  of  the  Estate  of  said 
A.    E.    Buckman,    Bankrupt;    and   having    decreed 
vfherein  that  defendants  A.  E.  Buckman,  J.  J.  Rauer, 
Fillmore  Buckman  and  William  H.  Chapman  sev- 
erally account  for  all  moneys  or  property  received 
by  them  from  or  advanced  by  them  to  defendants 
Sunset   Construction  Company  since  the   12th  day 
of    September,    1911;   and   having   further   decreed 
that  for  the  purpose  of  taking  said  above-mentioned 
accounting  said  cause  be  referred  to  H.  M.  Wright, 
Master  in  Chancery  of  this  court,  to  take  and  ex- 
amine said  account  and  report  thereon  to  this  court ; 
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And  the  said  parties  to  this  cause  having  ap- 
peared before  said  H.  M.  Wright,  said  Master  in 
Chancery,  and  said  accounting  having  been  had 
by  and  before  said  H.  M.  Wright,  and  said 
accounting  having  been  taken,  examined  and  re- 
ported by  him  to  this  court;  and  it  having  been 
determined  by  said  report  that  certain  moneys 
are  due  from  defendant  J.  J.  Rauer  to  the  plaintiff 
Trustee,  but  that  there  is  nothing  due  to  said  plain- 
tiff from  the  defendants  A.  E.  Buckman,  Fillmore 
Buckman  and  W.  H.  Chapman,  or  either  or  any  of 
them;  and  said  report  having  been  excepted  to  by 
defendant  J.  J.  Rauer,  and  said  exceptions  to  said 
report  having  been  fully  argued  by  counsel  [163] 
for  the  respective  parties  to  said  cause,  and,  at  the 
March  term  of  this  court  said  exceptions  to  said 
report  having  been  submitted  to  this  court  for  de- 
cision, and  said  cause  having  been  thereupon  taken 
under  advisement  by  this  Court  and  its  decision 
thereof  having  been  continued  until  the  present 
term, 

NOW,  THEREFORE,  IT  IS  HEREBY  OR- 
DERED, ADJUDGED  AND  DECREED : 

(1)  That  each  and  all  of  said  exceptions  of  said 
J.  J.  Rauer  to  said  report  of  and  on  said  accounting 
had  and  returned  to  this  court  as  aforesaid  by  said 
H.  M.  Wright,  Master  in  Chancery,  be  and  the  same 
are  hereby  disallowed  and  overruled;  and  that  said 
report  be  and  the  same  is  hereby  ratified,  approved 
and  confirmed  as  a  just  and  true  report  and  ac- 
count ; 
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(2)  That  the  defendants  A.  E.  Buckman,  Fill- 
more Buckman  and  William  H.  Chapman  be  and 
they  are  hereby  dismissed  from  the  above-entitled 
suit  and  it  is  hereby  decreed  that  they  recover  from 
the  plaintiff  trustee  their  costs,  charges  and  dis- 
bursements in  this  suit  to  be  taxed; 

(3)  That  the  sum  of  Three  Thousand  Seven 
Hundred  One  and  60/100  ($3,701.60)  Dollars  now 
deposited  with  this  court  in  the  matter  of  the  bank- 
ruptcy of  said  A.  E.  Buckman  be  and  the  same  is 
hereby  declared  due  to  said  J.  J.  Rauer,  but  it  is 
hereby  decreed  that  the  same  shall  be  held  and  re- 
tained by  plaintiff,  and  payment  made  to  said  J.  J. 
Rauer  by  credit  on  the  amount  hereinafter  declared 
due  to  said  Plaintiff  Trustee  from  said  defendant 
J.  J.  Rauer. 

(4)  That  there  is  now  due  and  payable  from  said 
J.  J.  Rauer  to  said  Plaintiff  Trustee,  after  crediting 
said  sum  of  Three  Thousand  Seven  Hundred  One 
and  60/100  ($3,701.60)  Dollars  now  in  possession 
of  this  court  as  aforesaid,  the  sum  of  [164]  Nine 
Thousand  Three  Hundred  Twenty-one  and  59/100 
($9,321.59)'  Dollars  with  interest  from  the  date  of 

rendition  of  said  report,  to  wit:  The  day  of 

December,  1921,  at  the  rate  of  seven  per  cent  (7%) 
per  annum,  the  same  being  moneys  belonging  to  the 
said  Estate  in  Bankruptcy  of  said  A.  E.  Buckman, 
a  Bankrupt,  and  to  said  plaintiff  as  the  said  Trus- 
tee thereof  and  collected  and  wrongfully  retained 
by  said  defendant  Rauer;  and  it  is  hereby  decreed 
that  said  J.  J.  Rauer  pay  to  said  plaintiff  Trustee 
said  sum  of  Nine  Thousand  Three  Hundred  Twenty- 
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one  and  59/100   ($9,321.59)   Dollars,  together  with 
interest  as  aforesaid,  forthwith. 

(5)  That  there  is  due  from  the  Estate  in  Bank- 
ruptcy of  A.  E.  Buckman,  a  Bankrupt,  of  which 
the  plaintiff  herein  is  his  Trustee,  to  said  J.  J. 
Eauer,  the  sum  of  Fifteen  Thousand  Forty-four 
and  62/100  ($15,044.62)  Dollars  after  crediting  on 
the  total  amount  due  said  J.  J.  Rauer  from  said 
Estate  in  Bankruptcy  the  above-mentioned  sum  of 
Three  Thousand  Seven  Hundred  One  and  60/100 
(3,701.60)  Dollars,  and  it  is  hereby  directed  and  de- 
creed that  the  claim  of  said  J.  J.  Rauer  against  said 
Estate  in  Bankruptcy  in  the  said  sum  of  Fifteen 
Thousand  and  Forty-four  and  62/100  ($15,044.62) 
Dollars,  being  the  total  claim  of  said  J.  J.  Rauer 
against  said  estate,  less  the  sum  of  Three  Thousand 
Seven  Hundred  One  and  60/100  ($3,701.60)  Dollars 
credited  thereon  as  aforesaid,  be  paid  to  said  J.  J. 
•Rauer  in  due  course  of  administration,  provided 
said  claim  be  filed  therein  in  due  form  within  the 
period  of  ninety  (90)  days  after  this  decree  shall 
become  final. 

(6)  That  plaintiff  Trustee  have  and  recover  from 
defendant  J.  J.  Rauer  his  costs,  charges  and  dis- 
bursements in  this  suit  to  be  taxed. 

Dated  October  6th,  1922. 

WM.  C.  VAN  FLEET, 
Judge  of  the  District  Court  of  the  United  States 
for  the  Northern  District  of  California.     [165] 
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Due  Service  and  receipt  of  a  copy  of  the  within 
final  decree  this  3d  day  of  November,  1922,  is  hereby 
admitted. 

H.  M.  ANTHONY, 
GRANT  &  ZIMDARS, 
Attorneys  for  Defendants. 

[Endorsed] :  Filed  and  Entered  Nov.  6,  1922. 
Walter  B.  Maling,  Clerk.     [166] 


In  the  Southern  Division  of  the  United  States  Dis- 
trict Court,  in  and  for  the  Northern  District  of 
California. 

IN  EQUITY— No.  233. 

GEORGE  J.  HATFIELD,  Trustee  in  Bankruptcy 
of  the  Estate  of  A.  E.  Buckman,  Bankrupt, 

Plaintiff, 

vs. 

A.  E.  BUCKMAN,  Bankrupt,  J.  J.  RAUER,  WM. 
H.  CHAPMAN,  FILLMORE  BUCKMAN, 
J.  A.  MEADOWS,  and  SUNSET  CON- 
STRUCTION COMPANY,  a  Corporation, 

Defendants. 

Settled  Statement  on  Appeal  from  an  Order  or 
Decree  Made  Herein  on  the  11th  Day  of  Sep- 
tember 1916,  Including  the  Order  Directing  an 
Accounting  and  Referring  the  Matter  of  the 
Accounting  to  H.  M.  Wright,  Master  in  Chan- 
cery of  This  Court,  and  from  the  Final  Decree 
Made  Herein  on  the  6th  Day  of  November,  1922, 
Disallowing    and    Overruling    the    Objections 


George  H.  Hatfield  et  al.  209 

Made  by  J.  J.  Rauer  to  the  Account  and  Report 
Filed  Herein  by  H.  M.  Wright,  Master  in  Chan- 
cery, Pursuant  to  the  Order  of  September  11, 
1916,    and    Confirming    and    Approving    Said 
Report,    and    Decreeing    That  the  Said  J.  J. 
Rauer,  Defendant,  Pay   to   the   Plaintiff   the 
Sums  of  Money  in  the  Said  Decree  Specified. 
BE  IT  REMEMBERED  that  the  above-entitled 
cause  came  on  for  hearing  in  the  August  Term  of 
the  said  court  on  August  30,  1916,  before  the  Hon- 
orable Wm.  C.  Van  Fleet,  Judge  of  the  said  Court; 
T.  H.  Lane,  Esq.,  and  Lawrence  M.  Phillips,  Esq., 
appearing   as   counsel   and   solicitors   for   plaintiff, 
and  H.  M.  Anthony,  Esq.,  appearing  as  counsel  and 
solicitor   for  defendant  J.   J.   Rauer;   and   at  said 
hearing  witnesses  were   sworn  and  examined,   and 
documentary  evidence  introduced,  and  the  substance 
of  the  said  evidence  and  testimony,  in  so  far  as  it 
relates  or  has  any  bearing  upon  the  exceptions  filed 
herein  to  the  interlocutory  decree  and  to  the  con- 
firmation of  the  report  of  the  Master  in  Chancery, 
and  to  the  Final  Decree  entered  herein,  is  as  fol- 
lows:    [167] 

And,  first,  as  to  the  exceptions  in  support  of  the 
jappeal  from  the  interlocutory  decree,  viz. : 

Testimony  of  Fillmore  Buckman,  for  Plaintiff. 

FILLMORE  S.  BUCKMAN  called  as  a  witness 
for  plaintiff,  testified  as  follows  in  response  to  ques- 
tions by  Mr.  LANE,  attorney  for  the  plaintiff : 

I  am  not  now  an  officer  of  the  Sunset  Construction 
Company,  but  I  was  the  secretary  of  the  Corpora- 
'tion  until  July  1,  1915. 
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Mr.  Lane  called  the  attention  of  the  court  to  the 
fact  that  it  was  admitted  by  the  pleadings  that  A.  E. 
Buckman  was  declared  a  bankrupt  in  February, 
1915. 

The  witness,  Fillmore  Buckman,  then  proceeded: 
I  think  A.  E.  Buckman  was  allowed  Two  Hundred 
($200.00)  Dollars  a  month  from  the  Company  up 
to  the  time  I  left  its  emplojrment.  The  officers  of 
the  corporation  were :  Mr.  Chapman  was  president, 
Mr.  Morey  was  Treasurer,  and  Mr.  A.  E.  Buckman 
was  General  Manager,  and  I  was  Secretary. 
There  were  four  Directors.  I  am  a  nephew  of  Mr. 
A.  E.  Buckman.  Mr.  Buckman  got  money  from  the 
Company  as  he  needed  it  to  carry  on  the  business. 
I  am  not  certain  what  his  salary  was.  There  was 
no  fixed  amount  that  Mr.  Buckman  was  allowed  for 
expenses.  Some  times  it  ran  into  the  neighborhood 
of  $500.00  a  month  in  carrying  on  the  business. 
These  expenses  were  going  out  of  town  and  ex- 
amination fees,  and  different  things.  Mr.  Buckman 
took  whatever  money  he  needed  from  time  to  time. 
He  was  naturally  managing  the  business.  I  won't 
say  the  business  belonged  to  him,  but  he  was  running 
the  business — handling  all  the  outside  work.  I  was 
looking  after  some  of  the  contracts  myself,  but  Mr. 
Buckman  needed  money  for  expenses  for  lines  and 
grades,  and  his  own  personal  use,  and  whenever  he 
needed  money,  he  took  it.  He  would  come  to  me 
and  ask  [168]  for  a  check  and  I  would  give  it  to 
him.  I  believe  that  it  was  in  the  minutes  that  Mr. 
Buckman  was  to  have   the  necessary   expenses   to 
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cany  on  the  business.  By  personal  expenses  I 
mean  expenses  for  his  own  personal  use,  that  is  liv- 
ing expenses.  He  would  draw  from  $5  up  when- 
ever he  needed  it  and  everything  over  his  salary  was 
charged  up  to  expenses.  He  was  allowed  his  ex- 
penses over  and  above  the  amount  charged  to  his 
salary.  He  would  account  for  part  of  the  money, 
but  not  all.  Sometimes  he  would  bring  back  re- 
ceipts for  lines  and  grades.  I  was  never  a  Director 
of  the  Company;  always  a  Secretary. 

Testimony  of  Arthur  J.  Meadows,  for  Plaintiff. 

Mr.    ARTHUR    J.    MEADOWS  called    for    the 

plaintiff,  testified  as  follows: 

I  am  not  now  an  employee  of  the  Sunset  Con- 
struction Company,  but  I  was  an  employee  up  to 
the  early  part  of  February  of  this  year,  1916.  The 
position  was  not  paying  me,  and  I  left  the  employ- 
ment. My  employment  consisted  in  looking  after 
the  work,  going  out  taking  time,  keeping  a  time- 
book,  making  up  their  pay-rolls  each  week,  and 
general  outside  work.  My  salary  was  $20.00  a 
week.  I  was  not  giving  full  time  to  the  employ- 
ment. I  had  been  employed  about  a  year  and  four 
or  five  months — from  October  1914  to  February, 
1916. 

I  acquired  10,200  shares  of  the  stock  of  the  Sim- 
set  Construction  Company  about  October  1914  for 
which  I  paid  $100.00.  These  shares  were  then  trans- 
ferred to  me  on  the  books  of  the  corporation,  either 
in  1914  or  the  early  part  of  1915.     I  do  not  know 
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what  proportion  the  10,200  shares  acquired  by  me 
bore  to  the  entire  number  issued.  The  man  from 
whom  I  bought  the  shares  did  not  want  them,  and  I 
said  I  would  take  them  because  I  wanted  to  get  a 
position  with  the  Company.  I  never  investigated 
to  find  out  what  part  of  the  whole  capital  stock  of 
the  Company  these  [169]  shares  were.  The  man 
came  to  me  and  asked  me  to  bu}^  them.  I  purchased 
from  a  man  named  Mr.  Wehrle.  I  notified  the 
company  just  after  I  acquired  the  shares,  but  I  do 
not  think  I  had  the  shares  transferred  until  two  or 
three  months  afterwards.  I  had  no  agreement  with 
anybody  as  to  what  I  would  do  with  these  shares.  I 
know  that  I  owned  all  the  shares  of  the  corpora- 
tion that  had  been  pledged.  I  understood  that  was 
all  the  stock  that  had  been  issued.  I  did  not  know 
I  owned  the  Sunset  Construction  Company;  I 
didn't  know  but  what  they  might  issue  other  stock. 
Prior  to  the  time  I  purchased  the  stock  I  had  not 
been  in  the  employ  of  the  company;  I  had  been  in 
the  collection  business  for  20  odd  years  in  the  City 
and  County  of  San  Francisco;  part  of  the  time  as 
a  collection  agency  and  afterwards  with  Mr.  J.  J. 
Rauer.  I  had  not  been  with  Mr.  Rauer  for  two 
years  prior  to  1914,  nor  since.  I  do  not  know  what 
salary  A.  E.  Buckman  received,  and  I  did  not  know 
what  he  was  dramng  from  that  concern.  I  did  not 
inquire  into  these  facts  after  I  secured  the  controll- 
ing interest  in  the  corporation.  I  did  not  place 
much  value  on  the  stock.  My  purpose  in  getting  the 
stock  was  to  get  emplojrment.     I  thought  it  would  be 
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an  investment  for  me  to  get  the  work — the  work  of 
attending  to  some  of  the  outside  matters,  seeing  peo- 
ple, and  making  collections  of  assessments,  for 
which  I  got  a  commission.  I  bought  all  the  stock  of 
the  Sunset  Construction  Co.  for  the  purpose  of 
handling  that  business.  I  did  clerical  work  for  the 
Company.  My  position  was  given  me  by  Mr.  A.  E. 
Buckman  I  did  not  ask  him  to  change  directors  or 
put  in  directors  of  my  naming.  I  did  not  consider 
that  a  change  in  the  management  was  going  to  affect 
me.  I  could  not  handle  the  practical  part  of  the 
work.  I  bought  the  stock  subject  to  the  claims.  I 
knew  there  were  a  lot  of  outstanding  bills  against 
the  Sunset  Construction  Company  because  the 
creditors  used  to  come  to  the  office  and  ask  if  any- 
thing [170]  had  been  collected  on  the  bills.  At 
the  time  I  purchased  I  knew  there  would  be  no  fur- 
ther obligations,  because  at  that  time  Mr.  Rauer  was 
advancing  money  to  meet  the  pay-roll;  and  also 
money  to  purchase  the  supplies.  I  knew  that  there 
would  be  no  further  indebtedness  contracted  by  the 
company.  I  asked  Mr.  Rauer  if  it  was  all  right 
and  if  it  was  safe  to  buy  the  stock.  I  told  Mr. 
Rauer  I  would  buy  the  shares  of  stock  if  I  thought 
there  was  a  chance  of  giving  me  work.  I  knew 
there  was  a  big  outstanding  debt  of  the  Sunset  Con- 
struction Company  at  the  time  I  bought.  I  knew 
that  Mr.  Rauer  had  a  mortgage  because  I  investi- 
gated that,  and  I  knew  there  were  a  lot  of  outstand- 
ing bills  for  materials  and  supplies.  The  mortgage 
^0  Mr.  Rauer  was  executed  when  I  was  in  his  em- 
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ploy.  I  was  with  Mr.  Rauer  more  or  less  for  15 
or  16  years  and  then  I  was  absent  from  the  City,  and 
;had  been  in  business  for  myself.  It  was  not  much 
business,  because  I  had  been  sick.  After  my  return 
from  the  country,  I  did  not  go  back  into  his  employ. 
I  asked  Mr.  Rauer  if  I  could  make  some  collections, 
and  he  said  he  would  speak  to  Mr.  Buckman  about 
it,  and  they  gave  me  a  few  collections ;  afterwards  I 
got  this  other  work.  I  met  Mr.  Wehrle  and  he  told 
me  he  had  bought  that  stock.  I  told  him  I  would 
probably  be  in  a  position  where  I  could  take  it  off 
his  hands  because  I  wanted  to  be  connected  with  the 
iSunset  Construction  Company.  I  think  I  attended 
one  or  two  meetings  of  the  'S'unset  Construction 
Company  in  the  early  part  of  1916  and  latter  part 
of  1915.  I  do  not  recall  what  matter  came  up  at 
those  meetings.  I  still  owti  that  stock.  I  received 
a  written  notice  of  these  meetings  from  Mr.  Chap- 
man, an  officer  of  the  corporation.  There  were  no 
officers  elected  at  this  meeting.  I  am  not  a  director 
now,  but  I  was  a  director  for  some  period  in  1915, 
until  the  company  went  out  of  existence  and  lost  its 
franchise.  I  do  not  think  there  was  any  change  in 
the  directors  at  that  time.  [171]  At  the  directors' 
meeting  I  voted  my,  stock.  I  don't  know  what  di- 
rectors I  voted  for.  I  know  at  one  meeting  that  Mr. 
Chapman  resigned  as  a  director,  and  I  was  elected 
in  his  place.  I  have  no  special  recollection  about 
th  matter.  I  never  intended  to  use  my  stock  for 
making  any  changes  in  the  directors  of  the  corpora- 
tion.    I  understood  they  had  the  same  officers.  Fill- 
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more  Buckman  was  Secretary  and  A.  E.  Buckman 
was  Manager.  I  w^as  not  going  to  interfere  with  the 
management  because  I  did  not  understand  the  work. 
I  do  not  think  there  was  a  stockholders'  meeting 
since  I  held  the  stock.  I  think  it  was  a  directors' 
meeting  which  I  attended.  At  that  meeting  there 
was  present,  Mr.  Chapman  and  Mr.  Fillmore  Buck- 
man.  Mr.  Fillmore  Buckman  was  Secretary.  I  do 
not  think  he  was  a  director.  Mr.  McCoy  was  a 
director.  I  think  he  was  at  the  meeting.  I  was 
notified  to  attend  the  meeting  as  a  director.  I 
have  not  got  a  copy  of  that  notice.  I  understood 
that  I  was  elected  a  director  on  the  transfer  of  my 
stock. 

I  knew  there  would  be  no  more  indebtedness  in- 
curred after  my  connection  with  the  Company  be- 
cause they  were  not  running  any  bills.  Everything 
that  was  purchased,  and  the  labor,  was  paid  in  cash. 
Mr.  A.  E.  Buckman  stated  that  Mr.  Eauer  was  ad- 
vancing money  so  that  everything  could  be  paid  for 
in  cash.     I  also  asked  Eauer. 

My  collection  business  brought  me  from  $100.00 
to  $150.00  and  I  thought  if  I  could  increase  my  in- 
come from  $75.00  to  $100.00  a  month  handling  the 
business  of  the  Sunset  Construction  Company,  I 
thought  I  would  then  be  having  an  income  of  about 
$200.00  a  month. 

Mr.  Bauer  was  a  friend  of  mine.  Mr.  Eauer 
stated  it  would  be  safe  for  me  to  buy  the  stock.  I 
could  not  lose  anything  because  he  was  advancing 
money  to  pay  for  th*^  work  and  w^hen  the  work  was 
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finished,  there  would  be  money  to  be  collected  on  the 

bills  due  the  Company.     [172] 

I  remember  that  at  the  last  directors'  meeting  that 
I  attended  the  directors  were  Mr.  Chapman,  Mr. 
McCoy  and  A.  E.  Buckman.  They  were  the  direc- 
tors. 

The  COURT.— Now,  Mr.  Meadows,  you  testified 
within  the  last  five  minutes  that  you  were  satisfied 
that  Mr.  Chapman  resigned  and  you  were  elected 
in  his  place.  Now  was  he  a  director  at  the  time 
you  attended  the  last  directors'  meeting? 

The  WITNESS. — I  don't  remember  whether  he 
resigned  or  not.  I  know  that  there  was  a  resolu- 
tion passed  with  reference  to  some  work  land  I 
signed  it. 

I  am  not  positive  of  the  date  of  the  meeting.  It 
was  the  last  of  1914,  or  the  early  part  of  1916.  I 
do  not  know  what  has  been  done  since  February  of 
this  year.  I  have  not  had  anything  to  do  with  them 
since  then.  The  corporation  lost  its  franchise.  I 
know  there  has  been  nothing  done  under  contract 
since  February  of  this  year.  This  I  know  because 
their  work  is  public  work,  and  I  can  see  what  is 
being  done  from  the  records  at  the  City  Hall.  I 
know  that  there  has  been  nothing  done  under  con- 
tract since  February  of  this  year  because  I  have 
been  out  to  the  Hall  and  I  know  about  the  records 
and  I  know  the  work  that  has  been  done.  I  get  my 
information  as  to  what  work  they  have  been  doing 
from  the  City  Hall  records  because  it  all  goes 
through  the  Board  of  Public  Works.     I  do  not  get 
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my  information  from  the  corporation  records  be- 
cause I  am  not  doing  any  business  for  them  at  all 
now.  They  stopped  paying  me  any  salary  a  few 
months  before  I  ceased  Avork.  They  said  they 
were  not  making  any  money  and  that  they  were 
going  to  quit.  At  the  time  I  quit  they  ow^ed  me 
about  $130.00,  which  I  have  asked  Mr.  Buckman 
to  pay,  and  he  always  told  me  they  were  doing* 
some  work,  and  he  would  put  me  off  saying  that 
when  they  collected  some  money  they  would  pay 
it.  Mr.  Buckman  [173]  said  ^'Things  are  not 
going!  just  right  now,  and  there  is  no  money  on 
hand,  the  money  is  out  on  contract  and  they  are 
not  collecting  the  assessments.  After  I  became 
the  owner  of  the  stock  I  would  go  up  to  the  office 
and  see  what  was  going  on,  then  see  A.  E.  Buck- 
man,  and  sometimes  Mr.  Fillmore  Buckman. 

The  company  had  some  machinery,  scrapers  and 
cars.  There  was  a  mortgage  on  this  machinery, 
and  I  knew  there  was  very  little  equity  in  it.  I 
knew  that  this  machinery  would  not  bring  5^'  on 
the  dollar  for  what  they  paid  for  it.  It  was  in 
Such  a  dilapidated  condition.  I  recommended  they 
should  spend  some  money  for  repairs  in  order  that 
they  should  keep  the  plant  in  working  order. 

On  cross-examination  by  Mr.  ANTHONY. 
At  the  time  I  purchased  the  stock  I  was  aware 
that  the  Sunset  Construction  Co.  owed  a  great  deal 
of  money,  and  I  "vvas  aware  that  it  had  given  a 
chattel  mortgage  on  all  its  tools  and  implements 
and  fixtures  and  stock  in  trade.     Since  I  have  been 
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connected  with  the  company  they  have  been  winding 
up  their  affairs,  trying  to  get  some  money  out  of 
the  work  that  they  had  done  in  order  to  pay  off 
this  indebtedness  and  the  mortgage  on  the  plant. 

Since  my  connection  with  the  company,  the  com- 
pany has  done  considerable  street  work  in  San 
Anselmo,  Marin  County,  and  in  the  Richmond  Dis- 
trict they  were  grading  a  block  on  ,22d  Ave.,  and 
on  the  Lincoln  Highway,  and  also  some  work  in 
Burlingame,  and  other  small  jobs,  also  some  work 
in  the  Sunset  District,  and  in  doing  such  work  la- 
bor and  material  was  required. 

The  COURT, — That  work  and  those  contracts 
necessitated  the  incurring  of  obligations,  didn't  it  I 

A.  Yes,  for  labor  and  material.     [174] 

The  COURT.— But  you  testified  here  a  short 
time  ago  that  you  bought  that  stock  because  you 
knew  they  were  doing  nothing  that  would  enable 
them  to  incur  any  obligations. 

A.  Because  I  inquired  of  Mr.  Rauer  if  he  would 
continue  to  advance  money  to  the  company.  I 
bought  the  stock  simply  on  the  assurance  of  a  third 
party  that  he  was  going  to  advance  all  necessary 
expenses  to  carry  on  the  work.  That  he  would  con- 
tinue to  advance  the  money  for  labor  and  material. 

I  was  told  by  Mr.  Rauer  that  he  was  going  to 
advance  some  money  to  pay  for  the  labor  and  ma- 
terials. I  do  not  know  whether  there  was  a  writ- 
ten contract  wherein  he  agreed  to  do  so.  Mr.  Rauer 
advanced  money  to  buy  material.  I  used  to  go  to 
Mr.  Rauer  for  orders  to  buy  material  and  go  to 
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him  for  money  to  pay  the  pa3^-roll.     I  could  not 
get   an}^  materials   without   a   written   order  from 
Mr.  Eauer.     I  could  not  get  any  credit  in  the  name 
of  the  corporation. 

Redirect  Examination  by  ,Mr.  LANE. 

The  contract  at  San  Anselmo  was  begun  in  Sep- 
tember or  October  of  last  year.  The  contract  at 
19th  &  Kansas  Streets  in  the  city  was  taken  the 
latter  part  of  the .  year,  and  was  in  progress  when 
I  quit  the  employment.  The  Richmond  contract 
at  14th  Avenue,  w^as  taken  a  long  time  ago,  but  they 
did  not  start  the  work  for  a  year  after  the  con- 
tract was  let.  It  was  a  private  contract  for  Hey^ 
man  Bros.  The  Carolan  Estate  work  in  Burlin- 
game  was  taken  the  early  part  of  last  year  and 
^vas  in  progress. 

I  saw  the  prices  when  the  contracts  were  awarded. 
I  could  not  tell  you  just  the  amounts.  I  could  tell 
3^ou  that  the  Carolan  contract  amounted  to  $12,- 
000.00  or  more;  there  was  extra  work  to  do.  The 
San  Anselmo  contract  amounted  to  somewhere  be- 
tween $8,000.00  and  $9,000.00.  The  19th  &  Kansas 
amounted  [175]  to  about  $10,000.00  or  $11,000.00, 
and  the  Richmond  'Contract  about  $1,800.00,  and  the 
22d  Ai'^enue  and  Lincoln  Way,  Sunset,  about  $4.- 
000.00.  I  believe  there  was  a  profit  in  these  con- 
tracts.    I  do  not  kncm^  what  the  profit  was. 
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called) . 

Mr.  FILLMORE  BUCKMAN  was  recalled  and 
again  interrogated  by  Mr.  LANE. 

I  recall  the  stock  certificate  book  you  show  me 
as  that  of  the  Sunset  Construction  Co.  The  first 
entry  is  a  certifiicate  for  50  shares  issued  to  F.  W. 
Simmie  on  April  19,  1910.  The  second  Sunset  Con- 
struction Company  was  organized  in  1911.  This 
was  so  organized  because  they  lost  .their  franchise 
for  the  nonpayment  of  taxes  and  had  to  reincor- 
porated. They  reincorporated  under  the  same  name, 
and  the  only  reason  for  reincorporating  was  on 
aiccount  of  the  nonpayment  of  the  franchise  taxes. 

Mr.  LANE.  Q.  That  stock  certificate  book  then 
has  nothing  to  do  with  the  present  Sunset  Con- 
struction  Company? 

A.  No,  because  the  Sunset  Construction  Com- 
pany was  reincorporated,  and,  of  course,  they  is- 
sued new  stock  at  that  time. 

I  was  not  secretary  at  that  time  and  don't  know 
anything  about  the  leaves  in  the  book  being  torn 
out. 

Turning  to  that  portion  of  the  book  where  the 
stock  certificates  of  the  present  Sunset  Construc- 
tion Company  are,  we  find  that  the  first  certificate 
is  one  share  issued  to  A.  E.  Buckman,  on  April  23, 
1915 ;  the  corporation  was  organized  in  April,  1911. 
According  to  that,  the  stock  was  taken  up  and  new 
stock  issued. 
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There  was  a  Sunset  Construction  Company  that 
was  organized  .last  year,  and  the  first  certificate  of 
stock  was  issued  in  December,  1911.  There  w^ere 
50  shares  to  A.  E.  Buckman,  and  then  there  were 
50  shares  to  J.  Morey  on  the  same  day;  and  also 
50  [176]  shares  to  W.  H.  Chapman  on  the  same 
day ;  and  then  there  were  10,000  shares  on  the  same 
day  to  W.  H.  Chapman,  J.  Morey  and  A.  E.  Buck- 
man,  trustees  for  the  Sunset  Construction  Com- 
pan}^,  and  on  the  same  day  there  w^as  one  share 
issued  to  J.  Morey;  49  shares  to  J.  Morey,  as  trus- 
tee for  Buckman,  and  on  the  same  day  one  share 
to  W.  H.  Chapman ;  and  on  the  same  day,  49  shares 
to  W.  H.  'Chapman,  trustee  for  Mr.  A.  E.  Buckman. 
Those  certificates  are  all  dated  December  15,  1911. 
The  last  entry  was  on  April  23,  1915,  when  one 
share  was  issued  to  A.  E.  Buckman  and  one  share 
to  J.  Mowr}^  and  one  share  to  A.  J.  Meadows,  and 
one  share  to  W.  H.  Chapman,  and  10,196  shares 
to  A.  J.  Meadows,  all  on  April  23,  1915. 

There  is  a  notation  on  the  last  stub  of  that  book 
as  to  what  stock  was  turned  in  for  new  certificates. 
I  was  secretary  at  the  time,  but  I  didn't  write  that, 
it  was  written  by  Meadows.  I  do  not  know  w'hat 
the  consideration  for  the  issuance  of  that  certificate 
for  upwards  of  10,000  shares  was. 

Testimony  of  Sam  M.  Phillips,  for  Plaintiff. 

SAM   M.   PHILLIPS,   called   as   a  witness  for 

the  plaintiff,  then  testified  in  substance  as  follows: 

I  was  one  of  the  attorneys  for  the  Trustee  in 
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Bankruptcy  of  A.  E.  Buckman,  and  was  such  in 
the  latter  part  of  1915.  At  that  time  the  Eeferee 
in  Bankruptcy  made  an  order  directing  the  secre- 
tary of  the  company  to  bring  into  court  and  ex- 
hibit the  stock  transfer  and  certificate  books  of 
the  Sunset  Construction  Co.  I  made  a  memoran- 
dum at  that  time  which  is  on  the  slip  of  paper 
which  you  hand  to  me.  I  do  not  recall  the  month 
w^hen  that  was  made.  This  stock  certificate  book 
was  examined  by  me  at  that  time,  and  I  made  that 
list  of  the  stock  certificates  which  had  been  issued. 
It  is  on  the  slip  of  paper  which  you  handed  to  me. 
The  memorandiun  is  made  in  my  handwriting. 
The  last  stub  in  the  stock  [177]  certificate  book 
is  dated  April  22,  1915.  That  stub  is  not  on  the 
memorandum  which  I  made  of  those  certificates 
which  had  been  issued  at  the  time  of  my  examina- 
tion. That  certificate  had  not  been  issued  at  the 
time  I  saw  that  stock  certificate  book.  The  stock 
was  issued  to  A.  J.  Meadows.  At  the  time  I 
examined  this  book  I  initialed  the  cover  and  I 
still  find  my  initials  in  it.  On  that  occasion  I 
examined  Mr.  Fillmore  Buckman  in  bankruptcy 
and  he  testified  that  the  salary  of  A.  E.  Buckman 
was  $150  a  month  and  the  books  of  the  Company 
were  brought  into  Court  and  showed  that  A.  E. 
Buckman  was  drawing  $600  and  $700  a  month  in 
addition  to  his  salary,  as  expense  money. 
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JESSIE  MOREY,  called  as  a  witness  for  the 
plaintiff,  testified  in  substance  as  follows: 

Certain  stock  in  the  Sunset  Construction  Co. 
was  issued  to  me,  but  I  really  never  held  that  stock 
at  all.  I  was  simply  a  director  for  convenience. 
I  am  a  stenographer  in  Mr.  Chapman's  office. 
Somebody  else  owned  all  the  stock  that  was  issued 
to  me,  but  I  don't  know  who  it  was.  I  think  I 
attended  all  director's  meetings  up  to  the  time  I 
resigned  in  Juty,  1915,  but  I  do  not  know  who 
was  elected  in  my  place. 

Testimony  of  W.  H.  Chapman,  for  Plaintiff. 

W.  H.  CHAPMAN,  called  as  a  witness  for  plain- 
tiff, testified  on  direct  examination  in  substance 
as  follows: 

I  was  one  of  the  organizers  of  the  Sunset  Con- 
struction Company.  One  certificate  was  issued  to 
me  in  my  name  as  an  incorporator,  and  I  was  the 
legal  owner  of  it,  but  the  beneficial  ownership  was 
in  Mr.  A.  E.  Buckman.  I  have  no  interests  in  the 
profits  of  the  corporation.  The  stock  was  given  to 
me  simply  [178]  to  act  as  a  director.  I  was  the 
attorney  for  the  company,  and  the  office  of  the  com- 
pany was  in  my  office.  The  stock  standing  in 
the  name  of  Miss  Morey  was  in  the  same  position 
as  the  stock  owned  by  me.  She  acted  for  it,  or 
rather  for  Mr.  A.  E.  Buckman.  The  beneficial 
ownership  of  that  stock  was  in  Mr.  Buckman.     I 


224  J.  J.  Rauer  vs. 

(Testimony  of  W.  H.  Chapman.) 
was  a  director  in  the  corporation  until  I  resigned 
about  the  first  of  July,  1915.  The  directors  who 
were  elected  in  the  place  of  Miss  Morey  and  my- 
self were  A.  J.  Meadows  and  John  McCoy.  I 
think  the  last  directors  were  A.  E.  Buckman,  John 
McCoy  and  A.  J.  Meadows  at  the  time  the  corpora- 
tion expired,  that  is,  forfeited  its  charter,  in  March 
of  this  year.  It  had  previously  forfeited  its  charter, 
and  then  other  proceedings  were  had  by  which 
it  was  continued  in  existence  until  the  second 
forfeiture  of  its  charter. 

Miss  Morey  and  I  were  simply  dummy  directors. 

I  wrote  the  certificate  of  stock  that  was  issued 
on  the  23d  of  April,  1915.  The  entries  were  made 
on  that  day.  I  filled  in  the  stock  certificates,  and 
on  the  same  day  Mr.  Fillmore  Buckman,  who  was 
secretary,  signed  as  secretary,  and  put  the  seal  of 
the  corporation  on.  Then  other  certificates  that 
have  been  marked  in  here,  that  have  never  been 
torn  out,  were  not  signed  by  the  secretary,  and 
were  never  in  fact  issued. 

There  is  no  question  but  what  this  was  made 
on  the  date  that  it  is  here,  that  is,  in  my  mind. 
Originally  the  corporation  forfeited  its  charter 
some  time  in  December  for  nonpayment  of  taxes, 
and  we  contemplated,  when  we  incorporated,  the 
issuance  of  the  certificates  shown  in  the  books  that 
are  filled  out  but  not  signed  by  the  Secretary,  to 
be  issued  in  the  place  of  the  old  certificates,  and 
the  same  number  of  shares     [179]     issued  to  the 
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directors  of  the  defunct  Sunset  Construction  Com- 
pany as  trustees  for  the  corporation,  the  10,000 
and  odd  shares;  we  afterwards  learned  that  what 
we  had  done  in  reincorporating  was  practically  a 
redemption  of  the  right  to  act,  and  we  went  ahead, 
then,  just  as  though  there  had  been  no  forfeiture, 
and  considered  the  old  certificates  as  valid  certi- 
ficates of  the  corporation. 

We  did  not  issue  any  new  certificates;  only  in 
lieu  of  cancelled  certificates  of  the  old  corporation, 
all  of  these  that  are  in  here  were  to  take  the  place 
of  the  old  certificates,  but  they  are  still  here,  the 
same  number  of  shares;  also  that  certificate  for 
10,000  shares,  in  the  name  of  myself,  A.  E.  Buck- 
man  and  J.  Morey,  they  are  still  in  the  book. 
That  was  never  issued.  I  intended  to  issue  that  in 
place  of  the  old. 

At  the  time  that  corporation  No.  1  forfeited  its 
charter,  A.  E.  Buckman,  J.  Morey  and  myself  were 
the  directors  of  the  old  corporation.  We  were  also 
the  directors  and  incorporations  of  the  new  cor- 
poration. The  original  incorporators  of  the  defunct 
corporation  were  Simmie,  Lewis  and  J.  Morey,  and. 
they  resigned  and  Mr.  A.  E.  Buckman  and  myself 
were  elected  in  place  of  two  of  them.  They  were 
simply  the  first  acting  incorporators.  Mr.  Buck- 
man  and  Miss  Morey  and  myself  were  directors  of 
the  new  company  and  of  the  old  company;  the 
directors  were  precisely  the  same. 

That  certificate  for  10,000  shares  is  signed  by 
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Mr.  Chapman  as  president,  but  it  is  not  signed  by 
the  Secretary,  and  it  is  not  removed  from  the  book. 
I  would  like  to  explain  the  absence  of  leaves 
in  this  book,  in  the  first  part  of  it.  On  the  inside 
of  the  covering  is  a  statement  of  a  company;  that 
was  a  corporation  formed  shortly  after  the  fire, 
and  this  was  an  old  stock  certificate  book  of  that 
corporation,  and  where  these  leaves  had  been  torn 
out  they  [180]  were  issued  for  that  corpora- 
tion. They  had  nothing  to  do  with  the  Sunset 
Construction  Company.  There  have  been  no  pages 
taken  out  of  this  book  at  all  in  reference  to  the 
Sunset  Construction  Company.  At  the  time  the 
first  incorporation  of  this  company  was  had  these 
leaves  were  torn  out  in  the  front  of  this  book,  so 
as  to  use  it  instead  of  buying  another  book. 

On  cross-examination,  W.  H.  Chapman  testified 
as  follows: 

The  original  incorporators  of  corporation  No.  1 
resigned  so  that  A.  E.  Buckman,  J.  Morey  and  my- 
self became  directors  of  the  old  corporation.  Then, 
the  last  corporation,  we  three  were  the  incorporat- 
ors and  remained  the  directors  imtil  July  1,  1915. 
On  July  1  Miss  Morey  and  myself  resigned,  and 
Mr.  Meadows  and  Mr.  McCoy  were  appointed 
directors  in  our  place. 

It  was  at  the  time  the  directors  met  on  the  1st 
of  July;  I  think  Miss  Morey  resigned  first  and 
Mr.  Meadows  was  appointed  in  her  place,  and  then 
Mr.  Meadows  and  Mr.  A.  E.  Buckman  were  there 
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present,  and  I  resigned,  and  they  elected  Mr.  Mc- 
Coy; that  was  the  way  it  was,  it  is  my  recollection. 
Up  to  that  time,  at  least,  A.  E.  Buckman  was 
the  owner  of  all  the  shares  of  stock  of  the  corpora- 
tion and  Miss  Morey  and  I  simply  held  a  share 
each  to  qualify  as  directors. 

On  redirect  examination  W.  H.  Chapman  testified 
as  follows: 

The  stock  of  the  corporation  was  not  issued  to 
Mr.  Buckman,  but  he  was  the  incorporator  of  the 
corporation  and  the  owner  of  the  assets.  I  don't 
think  we  had  any  stockholders'  meeting  except 
the  original  meeting  of  stockholders  to  adopt  the 
by-laws.     [181] 

That  is  the  only  stockholders'  meeting  they  ever 
had. 

I  could  not  say  that  there  were  any  particular 
instructions  given,  but  whatever  business  was 
needed  to  be  done,  of  course,  we  were  guided  by  Mr. 
Buckman 's  advice. 

Mr.  Buckman  was  made  general  manager,  with 
full  power  to  act.  He  could  borrow  money  for 
the  company,  and  I  think  execute  notes  for  the 
company.  It  seems  to  me  sometimes  we  passed 
special  resolutions  giving  special  power  to  him;  I 
think  we  did  that  in  the  case  of  a  chattel  mort- 
gage, and  in  some  instances  with  Mr.  Rauer.  All 
those  proceedings  would  be  found  in  the  minutes. 
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On  recross-examination  W.  H.  Chapman  testified 
as  follows: 

The  Meadows  stock  was  transferred  to  him  on  the 
23d  of  April,  1915,  and  it  was  subsequent  to  that 
that  I  resigned  and  he  was  appointed.  Prior  to 
that  I  did  not  know  he  owned  it.  I  had 
been  told  it  had  been  sold,  and  he  brought  in  the 
certificate  to  the  office  and  asked  for  a  transfer. 
I  knew  that  that  stock  had  been  pledged  to  Mr. 
Rauer.  I  think  that  I  delivered  the  certificate  of 
stock  to  Mr.  Rauer.  Mr.  Rauer  loaned  money  to 
the  corporation  with  which  it  carried  on  its  busi- 
ness. 

Testimony  of  A.  E.  Buckman,  for  Plaintiff. 

A.  E.  BUCKMAN,  called  as  a  witness  for  plain- 
tiff, testified  in  substance  as  follows: 

I  am  the  bankrupt.  I  pledged  my  stock  in  the 
Sunset  Construction  Company  to  J.  J.  Bauer.  I 
pledged  10,150  or  a  little  more  of  the  shares  of  the 
company  that  I  had.  This  pledge  [182]  was 
made  in  January,  1914.  It  was  made  for  moneys 
advanced  by  Mr.  Rauer  to  the  Sunset  Construction 
Company.  We  were  borrowing  money  from  Mr. 
Rauer  to  carry  on  the  business.  In  making  this 
pledge  I  just  delivered  the  stock  to  Mr.  Rauer.  I 
could  not  swear  positively,  right  now,  but  I  be- 
lieve there  was  a  written  instrument  signed  and 
delivered. 
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The  stock  stood  on  the  books  of  the  corporation 
at  that  time  in  Mr.  McCoy's  name,  if  I  remember 
right.  I  am  not  positive  about  whether  it  was  the 
stock  of  the  first  Sunset  Construction  Company — 
it  was  the  stock  that  I  owned  in  the  company,  and 
I  pledged  it  all  with  Mr.  Rauer  for  money  advanced 
to  the  Sunset  Construction  Company  and  used  in 
their  business,  and  not  by  me  personally. 

At  the  time  we  originally  incorporated  the  com- 
pany, the  stock  was  issued  in  Mr.  McCoy's  name, 
and  shares  to  Mr.  Chapman  and  myself  and  Miss 
Morey — I  do  not  know  any  special  reason  for  it 
being  in  McCoy's  name,  but  it  was,  though. 

Mr.  LANE. — It  does  not  show  in  the  stock  certi-" 
ficate  book  of  the  new  company.  Since  the  second 
Sunset  Construction  Company  was  organized,  there 
has  been  no  issue  of  10,150  shares  of  stock,  and 
that  I  did  not  know  until  this  morning.  As  Mr. 
Chapman  stated  this  morning,  they  formed  a  new 
company,  and  without  issuing  any  stock  agreed 
that  the  stock  issued  in  the  old  company  should 
be  the  stock  in  the  new  company;  so  the  only  evi- 
dence of  this  stock  is  the  certificate  issued  by  the 
old  company,  which,  at  the  time  this  company  was 
formed,  was  defunct. 

WITNESS  (Continuing)  .—That  was  merely  a 
pledge  to  Mr.  Rauer  for  moneys  he  had  advanced. 
We  commenced  borrowing  money  from  Mr.  Rauer, 
I  think  in  1911,  and  we  kept  drawing  money  at 
different    times.    We    srave   him   notes    or    checks 
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whicli  we  carried  or  assignments  of  money  due  us 
and  stock  in  the  company — the  [183]  books 
show.  I  was  giving  Mr.  Rauer  notes  signed  by 
myself  as  manager.  The  books  will  show  the 
money  that  was  got  from  him  at  different  times. 
But  that  money  was  not  advanced  to  me  personally. 

1  was  the  incorporator  of  the  company  and 
owned  the  stock,  all  of  it.  Although  it  stood  in  the 
name  of  people  as  trustees,  I  owned  the  stock,  was 
supposed  to  own  it.  I  am  a  director  of  the  Sunset 
Construction  Company  now,  and  the  other  directors 
are  Mr.  Meadows,  Mr.  McCoy,  and  myself.  I 
have  always  been  a  director.  I  don't  remember 
the  date  Mr.  Meadows  became  a  director,  but  I 
think  it  was  July,  or  something,  1915.  I  don't  re- 
member the  date;  the  books  will  show. 

Thereupon  the  minute-book  of  the  Sunset  Con- 
struction Company  was  offered  and  admitted  in  evi- 
dence. Said  minute-book  contained  no  record  or 
minutes  showing  the  election,  appointment,  or 
other  qualification  of  either  A.  J.  Meadows  or 
McCoy  as  director  of  the  Sunset  Construction  Com- 
pany. 

WITNESS  (Continuing).— The  Sunset  Construc- 
tion Company  forfeited  its  charter,  I  think  in 
March,  1916,  for  its  failure  to  pay  the  corporation 
franchise  tax.  I  think  that  tax  was  some  $60, 
with  some  percentage  added;  I  think  they  have 
brought  suit  to  recover  it;  I  am  not  sure.  At  the 
time  the  charter  was  forfeited  Mr.  Meadows,  Mr. 
McCoy  and  myself  were  the  directors. 
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It  was  here  stipulated  that  Mr.  Buckman,  Mr. 
McCoy  and  Mr.  Meadows  be  brought  in  as  parties 
defendant,  in  place  of  the  Sunset  Construction 
Company,  the  charter  of  which  was  forfeited  after 
this  suit  was  brought,  as  trustees  of  the  Sunset 
Construction  Company,  and  that  the  substitution 
may  be  had  without  filing  a  supplemental  bill. 
[184] 

Testimony  of  J.  J.  Rauer,  for  Plaintiff. 

J.  J.  RAUER,  called  for  the  plaintiff,  testified 
on  direct  examination  in  substance  as  follows: 

I  am  the  man  to  whom  Mr.  Buckman  pledged 
the  10,150  shares  of  stock  in  the  Sunset  Construc- 
tion Company.     The  pledge  was  made  in  January, 

1914,  by  a  pledge  note,  and  the  stock  was  then  de- 
livered to  me.     I  have  here  a  copy  of  the  note. 

The  COURT. — All  you  are  litigating  now  is  the 
ownership  of  the  stock,  I  suppose. 

Mr.  LANE. — The  ownership  of  the  stock,  and  it 
is  my  contention  that  there  has  never  been  any 
valid  pledge  of  this  stock. 

WITNESS  (Continuing). — I  was  examined  be- 
fore the  Referee  in  Bankruptcy  in  the  spring  of 

1915.  I  did  not  testify  that  that  pledge  had  been 
made  merely  by  giving  me  the  shares  of  stock  of 
the  Sunset  Construction  Company,  and  that  I  did 
not  recall  that  there  was  any  written  instrmnent. 
On  the  contrary,  I  said  this:  that  the  concern  owed 
me  $40,000  or  $50,000  and  I  had  that  stock  pledged 
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with  other  securities,  and  if  they  would  pay  me 
they  would  be  welcome  to  it.  The  pledge  was  made 
in  good  faith,  they  gave  it  to  me,  and  after  that  I 
advanced  on  that  security,  together  with  other 
security,  and  I  told  the  Keferee  down  there  that. 

At  tliat  time  1  also  had  a  chattel  mortgage  on 
the  personal  property.  It  was  not  in  my  name; 
it  was  in  the  name  of  Mr.  Wehrle,  a  relative  of 
mine,  but  that  mortgage  is  my  property. 

I  took  the  deed  in  the  name  of  my  niece,  be- 
cause I  do  that  often  with  loans;  I  had  no  reason 
for  it.  I  have  mortgages  in  different  people's 
names,  and  then  they  transfer  them  to  me.  I  have 
made  that  a  custom  for  years,  for  no  special  reason 
at  all.  I  did  not  do  it  to  cover  up  property  that 
really  belongs  to  somebody  else;  not  at  all;  the  affi- 
davit and  mortgage  show  that  it  is  their  property, 
and  they  borrowed  so  much  money;  I  thought 
[185]  it  made  no  difference  who  they  borrowed 
it  of,  as  long  as  they  got  the  money. 

Besides  real  property  and  this  stock  there  were 
some  contracts;  they  had  a  contract  with  Mr.  Caro- 
lan  that  they  thought  they  were  going  to  make 
quite  a  sum  of  money  out  of,  and  when  the  matter 
got  through  they  lost  $7,000  or  $8,000.  Those  con- 
tracts were  assigned  to  me.  I  loaned  about  $8,000 
worth  on  the  deed  of  the  real  property  and  my 
account  gives  credit  for  it. 


George  H.  Hatfield  et  al.  233 

(Testimony  of  J.  J.  Rauer.) 

On  cross-examination  J.  J.  Rauer  testified  in  sub- 
stance as  follows: 

The  first  money  transaction  I  had  with  the  Sun- 
set Construction  Company  was  in  the  year  1911, 
and  from  that  time  to  date  they  are  indebted  to 
me  for  moneys  advanced.  This  is  a  book  of  ori- 
ginal entry  that  I  kept  myself. 

The  COURT. — I  am  not  going  into  an  accounting 
of  that  kind.  My  theory  of  this  case  is  that  if 
this  stock  belongs  to  Buckman,  a  decree  will  go  to 
that  effect,  and  an  accounting  will  be  had;  other- 
wise, I  do  not  care  anything  about  it.  He  admits 
that  he  simply  holds  it  as  a  pledge,  that  it  never 
was  sold  to  him,  that  it  was  simply  assigned  to  him. 
The  only  question  is,  whose  property  was  it?  If 
it  was  Buckman 's  property,  they  will  be  entitled 
to  a  decree,  and  then  an  accounting  as  to  the  pres- 
ent rights  will  be  had  before  a  Master. 

WITNESS  (Continuing).— The  stock  that  was 
pledged  to  me  on  the  $20,000  note, — I  sold  it  at 
open  sale  and  gave  notice  before  I  made  the  sale. 
I  served  notice  on  Mr.  Buckman  and  regularly  held 
the  sale  on  August  12,  1914.  I  did  this  under  your 
direction,  Mr.  Anthony.  I  found  that  the  concern 
was  not  satisfactory  to  me,  and  I  did  not  want  to 
be  obligated  to  a  large  [18G]  number  of  credi- 
tors which  they  have  now,  and  my  contract  was 
finished. 

I  had  a  formal  sale  of  the  stock,  and  the  stock 
was  purchased  at  that  sale.     I  did  not  become  the 
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owner  of  that  stock.  I  gave  notice  it  was  to  be  sold 
at  12  o'clock  on  August  12  at  my  office.  I  have 
no  copy  of  that  notice;  I  gave  it  to  Mr.  Anthony. 

Mr.  ANTHONY. — 1  have  no  copy  of  the  notice; 
I  gave  it  to  Mr.  Buckman. 

Mr.  BUCKMAN. — I  have  no  copy  of  that  notice 
that  I  remember  of. 

Testimony  of  Louise  Brown,  for  Plaintiff. 

LOUISE  BROWN,  a  witness  for  plaintiff,  testi- 
fied in  substance  as  follows: 

I  am  a  creditor  of  A.  E.  Buckman  and  of  his 
estate  in  bankruptcy  and  have  been  such  for  over 
two  years.  My  claim  is  based  upon  a  judgment 
against  him  for  $15,000.  Mr.  Buckman  stated  to 
me  in  reference  to  my  claim  that  before  he  would 
pay  my  claim  he  would  see  me  in  Hell  first — before 
I  would  get  one  dollar  of  his  money.  He  also  said 
he  would  go  through  bankruptcy  and  would  even 
go  to  State's  prison  before  he  would  pay  me.  He 
said  the  same  thing  to  my  attorney,  Herbert  Choyn- 
ski.  Mr.  Buckman  hears  me  and  knows  that  I 
speak  the  truth. 

Testimony  of  J.  J.  Rauer,  for  Defendant. 

J.  J.  RAUER,  called  as  a  witness  for  the  defend- 
ant, testified  on  direct  examination  as  follows; 

The  two  signatures  on  the  paper  shown  to  me 
are  the  signatures  of  Mr.  Buckman.  I  gave  notice 
of  the  sale  of  the  shares  of  stock  under  the  pledge 
by  written  notice,  and  notifying  them  I  would  sell 
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the  shares.  That  notice  was  given  two  days  before 
the  sale.  I  told  them  verbally  about  it  also.  I 
told  them  I  wanted  to  sell  the  stock.  I  did 
sell  the  stock.  I  sold  [187]  the  shares  for  $50.00, 
and  I  turned  the  shares  over  to  the  purchaser. 
The  purchaser  was  Mr.  Wherle.  I  actually  de- 
livered the  stock  to  him  and  he  paid  me  the  money 
and  since  then  I  have  not  had  possession  of  the 
shares. 

At  the  time  the  Sunset  Construction  Company 
gave  me  the  promissory  note  for  which  the  shares 
were  pledged  by  Mr.  Buckman,  the  Company  was 
owing  me  $20,000.00,  or  more,  and  the  note  was 
given  to  secure  the  money  I  had  advanced  and  to  be 
advanced.  After  the  note  was  given  to  me  I  ad- 
vanced $24,770.00  and  I  have  advanced  a  shortage 
of  $10,000.00  more,  and  the  dates  and  the  amounts 
of  these  figures  are  in  the  papers  you  show  me — 
these  checks.  These  checks  represent  actual  money 
from  me.  They  would  get  money  from  me,  and  they 
would  give  me  a  check,  saying,  ''Mr.  Eauer,  I  am 
going  to  get  money,"  and  then  they  would  give  me 
an  assignment  of  their  contract. 

The  Carolan  job  in  Burlingame,  they  lost  $7,000 ; 
I  did  not  get  anything  out  of  it,  not  a  cent ;  at  San 
Ansehno  I  went  over  there  and  loaned  $1,400,  I  paid 
every  bill  that  there  was  against  them  for  labor  and 
material,  and  everything  I  lost.  I  have  taken  peo- 
ple's word  for  getting  money  back,  and,  of  course,  I 
have  done  wrong.  I  let  my  judgment  get  the  best 
of  me. 
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The  actual  loss  was  about  $24,000  or  $25,000'  or 
$26,000  that  I  did  not  get  hack.  The  greatest 
amount  of  indebtedness  due  to  me  at  any  one  time 
was  as  high  as  $55,000  or  $60,000.  I  have  gotten 
some  of  that  money  back.  If  I  was  to  figure  it  up 
I  would  have  a  loss  of  between  $24,000  and  $25,000; 
that  is  w(hat  I  have  (been  loser  in  five  or  six  years. 

All  instrument  purporting  to  be  a  chattel  mort- 
gage by  the  Sunset  Construction  Company,  signed 
by  A.  E.  Buckman,  General  Manager,  and  ac- 
knowledged by  him  with  the  usual  certificate  at- 
tached, [188]  that  it  was  not  given  to  delay, 
hinder  or  defraud  creditors,  and  prefaced  by  a  gen- 
eral resolution  of  the  Sunset  Construction  Company, 
authorizing  the  making  of  this  chattel  mortgage  and 
the  promissory  note,  was  then  introduced  in  evi- 
dence, the  signatures  of  Mr.  Buckman  and  Mr. 
Wehrle  thereto  and  the  instrument  having  been 
identified  by  the  witness. 

WITNESS  (Continuing).— Mr.  Wehrle  is  my 
brother-in-law,  and  he  is  the  man  this  stock  was 
sold  to  when  I  sold  it.  Then  Mr.  Wehrle  in  turn 
transferred  it  to  Mr.  Meadows.  He  is  not  con- 
nected with  me  in  business.  I  have  been  out  of 
business  for  six  years,  but  I  have  had  collections  on 
different  contracts  that  I  turned  over  to  him  to 
make  whatever  money  he  could  out  of  it.  I  have 
not  been  in  the  collection  business  for  I  think  now 
four  or  five  years. 

Witness  was  then  shown  an  instrument,  the  signa- 
ture of  which  he  identified  as  Mr.  Buckman 's,  and 
which  instrument  purported  to  be  a  promissory  note 


George  H.  Hatfield  et  al,  237 

(Testimony  of  J.  J.  Raiier.) 

dated  June  16,  1914,  pa5^able  one  day  after  date,  for 
the  sum  of  $5,000,  signed  by  A.  E.  Buckman,  General 
Manager  of  the  Sunset  Construction  Company,  with 
the  corporate  seal  attached ;  also  another  promissory 
note,  dated  June  18,  1914,  made  by  A.  E.  Buckman, 
General  Manager  of  the  Sunset  Construction  Com- 
pany, for  the  sum  of  $10,000.00  in  favor  of  H. 
Wehrle. 

Witness  testified  that  he  gave  these  sums  of  money 
for  the  purpose  of  these  promissory  notes, — $5,000 
and  $10,000 — and  that  as  security  had  a  mortgage  on 
the  plant.  That  is  the  chattel  mortgage  he  is  read- 
ing there,  and  those  are  the  notes  that  accompanied 
the  chattel  mortgage.  Witness  testified  that  he  fore- 
closed the  'Chattel  mortgage  and  purchased  it  for 
$7,500,  leaving  a  deficiency  judgment. 

The  notes  and  mortgage  were  introduced  in  evi- 
dence.    [189] 

WITNESS  (Resuming).— From  March  29,  1915, 
up  to  the  present  date,  I  have  had  transactions  with 
them. 

They  would  get  a  contract,  for  instance,  like  Kan- 
sas Street,  they  would  give  me  that  contract,  and  I 
would  file  the  assignment  at  the  City  Hall — they 
would  get  the  work;  they  would  say  "I  have  taken 
that  for  so  much  a  yard,"  and  I  would  go  and  ask 
some  friend  of  mine,  like  Flynn  &  Tracy,  and  they 
would  say  there  ought  to  be  a  couple  of  thousand 
dollars  in  it,  and  then  there  would  something  come 
along,  like  at  San  Ansehno,  instead  of  making  $2,- 
000  or  $3,000,  there  would  be  a  loss  of  $1300  or 
$1600,  but  I  had  to  go  on  and  see  it  through. 
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The  Kansas  Street  work,  that  was  a  public  con- 
tract. It  was  transferred  in  the  City  Hall,  and  the 
assessment  issued  to  me.  I  lost  money  on  it;  it  was 
not  profitable. 

The  San  Anselmo  job  was  a  public  contract,  the 
same  way.  It  wias  assigned  to  me,  and  on  the 
strength  of  that  assignment  I  advanced  the  money 
for  the  doing  of  that  work,  and  paid  all  the  bills  on 
that  job, — every  dollar — and  there  was  a  deficiency 
of  about  $1,400  which  I  lost. 

The  Sunset  Construction  Company  had  its  office 
on  Post  Street,  in  the  second  story  of  the  Lick 
Building.  I  did  not  have  my  office  there.  I  never 
had  my  office  with  the  Sunset  Construction  Com- 
pany. I  had  nothing  to  do  with  the  Sunset  C'on- 
struction  Company's  office.  I  did  not  have  any 
supervision  of  the  accounts  of  the  Sunset  Construc- 
tion Company.  I  had  nothing  to  do  with  it, 
nothing  at  all.  Mr.  Fillmore  Buckman  acted  as 
bookkeeper  of  the  Sunset  Construction  Company 
and  collected  moneys  for  them.  I  never  heard 
anything  about  what  salary  Mr.  Buckman  was 
getting  until  I  got  in  the  bankruptcy  court,  when 
I  ascertained  that  Mr.  Buckman  was  receiving 
large  sums  of  money.  I  told  him  he  could  get 
$50.00  a  week  for  managing  this  thing,  and  no 
more.     [190] 

Thereafter  I  had  a  general  supervision  of  the 
accounts  and  I  would  not  allow  any  more  contract- 
ing of  bills  except  in  my  name. 

The  office  of  the  iSunset  Construction  Company 


George  H.  Hatfield  et  al.  239 

(Testimony  of  J.  J.  Rauer.) 

is  there  jQi.     I  did  not  do  anything  in  regard  to 

the  rent ;  I  had  nothing  to  do  with  it. 

B}'-  saying  I  supervised  the  bills  and  everything 
with  reference  to  it,  I  mean  I  paid  for  the  material 
and  paid  for  the  labor ;  it  was  all  charged  to  me,  and 
I  have  the  bills  for  it  right  here  in  my  hand.  If  I 
had  not  paid  the  bills  I  would  have  lost  it  all,  I 
had  to  do  it.  I  did  not  endorse  the  fact  that  Mr. 
Wehrle  paid  me  $100  for  the  stock  upon  the  note 
that  I  held.  I  did  not  get  $100.  I  got  $50.  I 
didn't  endorse  the  receipt  of  the  $50  on  the  note. 
[191]  4j 

Thereupon  the  Court  made  its  interlocutory  de- 
cree and  order  of  references  as  follows,  viz. : 

(Title  of  Court  and  Cause.) 

''Interlocutory  Decree. 

This  cause  came  on  to  be  heard  at  this  term,  and 
was  argued  by  counsel;  and  thereupon,  upon  con- 
sideration thereof,  it  was  ordered,  adjudged  and 
decreed  as  follows,  viz. : 

1.  That  A.  E.  Buckman  at  all  times,  and  up  to 
and  on  the  19th  day  of  February,  1915,  was  the 
owner  of  all  the  issued  and  outstanding  capital 
stock  of  the  Sunset  Construction  Company,  a  corpo- 
ration, and  that  on  said  last-mentioned  day  said 
stock  vested  in  and  ,became,  and  now  is,  the  property 
of  Ri.  Cords,  Jr.,  as  trustee  of  the  estate  of  A.  E. 
Buckman,  bankrupt. 

2.  That  A.  E.  Buckman  at  all  times,  and  up  to 
and  on  the  19th  day  of  February,  1915,  was  the 
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owner  of  the  Sunset  Construction  Company,  a  cor- 
poration, and  of  all  of  the  property,  books  and  rec- 
ords of  said  company,  and  that  on  said  last-men- 
tioned date  said  company,  property,  books  and  rec- 
ords vested  in  and  became,  and  now]  are,  the  prop- 
erty of  R.  Cords,  Jr.  as  trustee  of  the  estate  of  A.  E. 
Buckman,  bankrupt,  and  that  said  property  be  held 
by  said  Cords  pending  an  acounting  between  said 
company  and  defendants  A.  E.  Buckman,  J.  J. 
Rauer,  Filmore  Buckman  and  Wm.  H.  Chapman. 

3.  That  defendants  A.  E.  Buckman,  J.  J.  Rauer, 
Filmore  Buckman,  and  Wm.  H.  Chapman  severally 
account  for  all  moneys  or  property  received  by  them 
from,  or  advanced  (by  them  to,  defendant  Sunset 
Construction  Company  since  the  12th  day  of  De- 
cember, 1911,  whether  such  transactions  were  made 
in  the  name  of  third  persons  or  in  the  names  of 
said  parties,  for  the  purpose  of  determining  what 
claims,  if  any,  exist  between  said  company  and  said 
persons.     [192] 

4.  That  for  the  purpose  of  taking  such  above- 
mentioned  accounting  said  cause  be  referred  to 
H.  M.  Wright,  Master  in  Chancery  of  this  Court, 
to  take  and  examine  said  account  and  report  thereon 
to  this  Court. 

Dated,  September  11th,  1916. 

WM.  C.  VAN  FLEET, 
Judge  of  the  District  Court  of  the  United  iStates 
for  the  Northern  District  of  California." 
Pursuant  to  said  order  of  reference  the  testimony 
was  heard  before  H.  M.  Wright,  Master  in  Chan- 
cery, and  the  hearings  were  had  on  October  29,  30th,      | 
and  31st,  November  2d,  6th,  8th,  16th  and  30th,  De-      ^' 
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cember  6th,  1919  and  March  1st,  3d,  and  10th,  1920, 
and  at  said  hearings  before  the  Master  the  parties 
hereto  appeared,  plaintiff  being  represented  by  Ed- 
win H.  Williams,  Esq.,  and  the  defendant,  J.  J. 
Rauer,  by  Messrs.  H.  M.  Anthony  and  M.  J.  Green, 
the  following  testimony  was  taken  and  evidence  ad- 
duced, viz. :     [193] 

Testimony  of  J.  J.  Rauer,  for  Defendant  (Recalled). 

J.  J.  RAUER,  called  as  witness  for  the  defend- 
ant, testified  in  substance  as  follows: 

The  account  which  I  present  and  which  is  marked 
Exhibit  1,  was  prepared  by  me  from  written  data 
and  from  my  books.  From  March  19,  1911  to  No- 
vember, that  year,  the  Sunset  Construction  Com- 
pany got  indebted  to  me  for  $15,000  which  my  books 
will  show,  and  I  demanded  security.  They  con- 
veyed some  lots  to  me  as  security  and  as  the  interest 
I  was  charging  was  a  little  steep  I  permitted  them 
to  place  a  mortgage  on  the  lots  which  they  had  con- 
veyed to  me.  They  realized  $6734.16  on  that  mort- 
gage and  paid  me  the  money.  That  was  the  Straud 
mortgage.  That  left  a  balance  of  $6,000  due  to  me 
and,  long  afterwards,  I  took  an  absolute  conveyance 
of  the  lots  which  the  Company  had  originally  given 
to  me  as  security  and  allowed  them  a  credit  of  $6000 
to  close  the  transaction.  The  dates  of  the  receipt 
of  the  $6,734.16  and  the  date  of  the  credit  of  $6,000 
for  the  lots  which  were  conveyed  to  me  show  in  my 
account.  I  also  have  here  a  check  for  $1500  dated 
July  11,  1917  which  represents  money  I  received 
from  Taylor.  This  was  money  that  came  due  to  me 
on    the    account   above    mentioned.     I    loaned   the 
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money  for  the  purpose  of  financing  the  street  work 
contracts  of  the  Company  and  the  Taylor  contract 
wias  done  before  1912  but  Taylor  contended  the 
money  was  not  due  from  him  until  the  work  on  the 
other  side  street  was  finished  and  so  he  did  not  pay 
the  money  until  1917. 

That  he  started  to  lend  money  to  Sunset  Con- 
struction Company  on  March  19, 1911,  and  continued 
to  lend  it  money  until  November  1916;  that  the  ac- 
counts and  the  supplemental  account  which  he  pre- 
pared in  accordance  with  the  Master's  order  and 
which  w^ere  introduced  in  evidence  and  marked  De- 
fendant's Exhibits  1  and  2,  show  all  the  transactions 
between  himself  and  the  Sunset  Construction  Com- 
pany and  that  they  are  full,  true  and  correct  ac- 
counts of  said  transaction.     [194] 

These  'accounts  show  that  the  amount  owing  to 
to  J.  J.  Eauer  by  the  Sunset  Construction  Company 
on  account  of  said  transactions  on  February  19, 
1915,  over  and  above  all  set-offs  or  credits  that  said 
Sunset  Construction  Company  is  entitled  to,  is  the 
sum  of  $36,807.04,  and  that  the  amount  owing  to 
J.  J.  Riauer  from  the  Sunset  Construction  Company 
on  account  of  the  transactions  between  them  since 
February  19,  1915,  is  the  sum  of  $18,561.54  after 
giving  credit  for  all  collections  made  hy  J.  J.  Rauer 
and  all  claims  and  credits  that  the  Sunset  Construc- 
tion Company  is  entitled  to,  and  that  this  sum  of 
$18,561.54  is  outside  of  and  beyond  said  sum  of 
$36,807.04  owing  February  19,  1915,  thus  making 
the  total  sum  owing  to  J.  J.  Rauer  by  the  Sunset 
Construction  Company  on  account  of  all  transac- 
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tions  between  it  and  J.  J.  Rauer  since  March  19, 

1911,  the  sum  of  $55,368.58. 

The  Smiset  Construction  Company  never  bor- 
rowed any  money  from  Nat  Boas  directly,  but  all 
transactions  covered  by  my  account,  were  transac- 
tions where  the  money  was  borrowed  directly  from 
me,  whether  the  money  borrowed  was  my  money  or 
whether  I  borrowed  it  from  Nat  Boas,  J.  A.  Miller 
or  any  one  else.  This  transaction  of  $8260  men-, 
tioned  in  the  account  was  one  where  I  obtained  the 
money  from  Nat  Boas  and  loaned  it  to  the  Com- 
pany. The  amount  due  me  from  the  Company  on 
December  3,  1913,  was  $20,000  and  the  Sunset  gave 
me  its  promissory  note  to  cover  this  indebtedness. 
That  was  the  full  amount  then  due  outside  of  these 
checks,  dated  May  20,  1914,  for  $8,260.  I  did  not 
make  oath  that  the  full  amount  due  me  from  the 
Sunset  Construction  Company  on  December  3,  1913, 
was  $20,000  and  the  answer  filed  in  this  proceeding 
was  not  my  answer..  The  balance  shows  on  my 
books  as  $20,000.  The  checks  for  $8,260  came  in 
after  the  date  of  that  balance,  so  that  it  is  correct 
that  the  full  amount  of  the  balances  due  me  on  De- 
cember 3,  1913,  was  $20,000  and  that  is  the  [195] 
amount  shown  on  my  books  and  alleged  by  me  in  my 
answer  here  on  file  to  be  the  correct  amount  due. 
That  is  the  amount  due  after  striking  a  full  account 
of  all  debits  and  credits  prior  to  that  date,  Decem- 
ber 3,  1913.  On  the  date  of  that  balance  I  held 
securities  from  the  Sunset  Construction  Company, 
consisting  of  the  fifteen  lots  which  I  have  already 
mentioned  and  w^hich  were  mortgaged  to   Straud, 
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and  also  held  an  assignment  of  the  moneys  due  from 
Taylor  which  I  have  mentioned.  The  Strand  mort- 
gage was  for  $9,000  but  I  only  got  $6,734.16  out  of 
it.  I  have  here  an  original  assignment  dated  July 
26,  1911,  which  shows  the  assignment  as  security 
from  the  balance  due  me  from  the  Sunset  Construc- 
tion Company  of  the  following  contracts : 

1.  Contract  of  Dec.  4,  1910,  made  by  Taylor 
Estate  for  grading  certain  lands  in  Outside  Land 
Block  748. 

2.  Contract  dated  June  8,  1911,  made  by  Joseph 
Estate  Company  for  grading  and  improving  streets 
in  0.  L.  Blk.  744. 

3.  Contract  with  Sol  Getz  and  other  owners  to 
grade,  macadamize  and  cur,b  27th  Avenue  between  I. 
and  J.  Streets. 

4.  Contract  dated  February  11,  1910,  made  by 
Sterling  Realty  Co.  for  grading  0.  L.  Blk.  848  and 
improving  streets.  Subject  to  an  order  in  favor  of 
a  bank  for  $1,500. 

The  assignment  witnesses  that  it  was  passed  by 
resolution  of  the  Company  and  is  under  its  seal  and 
executed  by  its  officers.  When  I  took  over  the  15 
lots  from  the  Sunset  Construction  Company  we 
fixed  their  valuation  by  agreement  between  Mr. 
A.  E.  Buckman  and  myself. 

The  plaintiff  introduced  in  evidence  the  verified 
petition  of  J.  J.  Bauer  filed  in  this  proceeding  after 
the  Federal  Court  had  set  aside  proceedings  on  the 
chattel  mortgage  taken  by  J.  J.  Bauer  in  the  Su- 
perior Court  in  which  defendant  Bauer  requested 
the  District  Court  to  sell  said  property  mortgaged 
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to  him  by  the  chattel  mortgage  and  to  foreclose  the 
same,  and  which  said  petition  was  verified  on  No- 
vember 13,  1916,  and  in  which  said  [196]  petition 
Defendant  E'auer  set  forth  that  the  amount  owing 
to  him  from  the  Sunset  Construction  Company  on 
March  15,  1915,  and  which  amount  was  secured  by 
said  chattel  mortgage  was  the  sum  of  $28,874.82. 

J.  J.  RAUER  further  testified  that  the  first  note 
given  him  by  the  Sunset  Construction  Company  on 
account  of  his  advances  was  a  note  for  $15,000'  to 
cover  part  of  his  advances,  and  that  the  first  secu- 
rity given  to  him  was  to  secure  the  payment  of  said 
note,  and  was  by  way  of  a  deed  to  15  lots  of  land, 
which  lots  of  land  the  Sunset  Construction  Com- 
pany had  taken  in  the  name  of  W.  H.  Chapman, 
their  president,  and  which  lots  were  conveyed  as 
such  security  to  Viola  Clark,  niece  of  J.  J.  Rauer's, 
for  him  and  as  security  for  the  payment  of  said 
note  for  $15,000. 

That  after  the  giving  of  said  note  and  deed  the 
Sunset  Construction  Company  wanted  to  relieve  it- 
self of  the  high  interest  which  it  was  paying  to 
J.  J.  Rauer,  and  J.  J.  Rauer  pemiitted  the  mort- 
gaging of  said  lots  to  raise  $9,000  of  which  $9,000 
they  paid  him  on  account  of  said  note  and  advances 
$6,734.16,  the  Sunset  Construction  Company  using 
the  balance  of  said  $9,000  for  the  payment  of  prior 
liens  against  said  15  lots,  and  that  the  note  secured 
by  said  deed  by  way  of  mortgage  was  by  said 
transaction  reduced  by  the  sum  of  $6,734.16;  that 
there  had  also  been  assigned  to  him  a  contract  from 
the  Taylor  Estate  for  the  sum  of  $1500  as  further 
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security  for  said  note,  which  assignment  had  been 
made  about  the  time  of  the  execution  of  said  note, 
but  that  the  collection  of  said  amount  from  the  Taylor 
Estate  was  not  made  by  him  from  the  Taylor  Estate 
until  July  20,  1915.  That  on  December  7,  1915,  he 
agreed  to  accept  in  full  payment  of  the  balance  of 
said  note  of  $15,000  so  secured  by  said  deed  (and 
which  balance  was  roughly  figured  at  $6,000)  a  quit- 
claim deed  of  said  Sunset  Construction  Company 
for  said  lots ;  in  other  words,  taking  the  [197] 
equity  in  the  lots  for  the  balance  of  the  mortgage 
thereon  thus  closing  out  that  transaction,  said  $15,- 
000  note  being  so  settled  by  the  application  of  the 
$6,734.16  on  January  25,  1912,  and  the  Taylor  Es- 
tate assignment  of  $1500  and  the  said  agreed  value 
of  the  equity  of  $6,000. 

The  Supplemental  Account,  Defendant's  Ex- 
hibit 3,  rendered  and  made  by  J.  J.  Rauer  and  tes- 
tified to  by  him  as  correct  was  introduced  on  De- 
cember 6,  1919,  and  is  as  follow^s,  viz. :     [198] 
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J.  J.  EAUER  further  testified  that  on  Decem- 
ber 12,  1913,  an  account  was  struck  between  him 
and  the  Sunset  Construction  Company  which 
showed  that  at  that  time  they  were  owing  him 
$20,000.00,  for  which  they  gave  their  promissory 
note,  and  besides  owing  him  unpaid  checks  of 
$8,260.00  and  $3,000.00. 

That  at  said  time  he  took  a  pledge  of  the  stock 
of  the  Sunset  Construction  Company  owned  by  A. 
E.  Buckman,  as  security  for  said  promissory  note 
of  $20,000;  that  besides  it  was  his  practice  in  ad- 
vancing money  on  any  jobs  to  the  Sunset  Con- 
struction Co.  to  take  an  assignment  of  the  con- 
tract for  that  job. 

That  in  June,  1914,  the  pledge  of  the  stock  not 
appearing  sufficient  to  him,  he  had  the  Sunset 
Construction  Company  execute  to  him  two  prom- 
issory notes — one  for  $5,000.00  and  one  for  $10,- 
000, — to  partly  cover  the  indebtedness  owing  him 
by  the  Sunset  Construction  Company  and  had  the 
Sunset  Construction  Company  give  him  a  chattel 
mortgage  securing  the  payment  of  said  notes,  which 
said  chattel  mortgage  mortgaged  all  the  equipment 
and  personal  property  of  the  Sunset  Construction 
Company  as  security  therefor;  that  this  mortgage 
was  made  in  the  name  of  H.  Wherle,  as  trustee  for 
him. 

That  up  to  the  time  that  he  took  the  $20,000.00 
note  and  the  check  for  $8,260.00,  and  the  check  for 
$3,000.00  as  a  settlement  of  the  account  between 
them,  which  was  December  12,  1913,  he  had  kept 
regular   books    and    charged    everything    up,    but 


George  II.  Hatfield  et  al.  273 

(Testimony  of  J.  J.  Rauer.) 

that  after  that  date  when  they  would  borrow  more 
money  from  him,  he  would  simply  give  them  the 
money,  or  his  check,  and  take  their  check  in  re- 
turn, and  that  the  $10,000.00  and  $5,000.00  notes 
were  given  to  partly  evidence  the  checks  that  he 
so  held  against  them,  and  which  in  that  manner 
could  be  secured  by  the  chattel  mortgage.  [210] 
The  $20,000  note  covered  the  full  amount  of  the 
indebtedness  due  me  from  the  Sunset  Construction 
Company  on  December  3,  1913,  but  I  took  two  other 
notes,  one  for  $5,000  and  one  for  $10,000  in  order 
to  hold  collateral.  I  took  stock  as  security  for  the 
$20,000  note  and  when  the  security  was  not  justi- 
fied I  took  a  chattel  mortgage.  I  held  three  promis- 
sory notes  and  they  represented  the  same  indebted- 
ness, but  I  held  different  collateral.  I  collected 
interest  at  1%%  a  month  for  a  time  up  to  the 
execution  of  the  note  for  $20,000  and  afterwards  at 
the  rate  of  2%  a  month.  That  is  I  tried  to  collect 
interest,  I  charged  it  up.  I  did  not  actually  re- 
ceive monthly  payments  of  upwards  of  $400  a  month 
as  interest  on  this  account  from  December,  1913, 
to  the  end  of  the  year  1914.  I  don't  remember 
receiving  any  interest  during  that  period.  I  just 
charged  it  up  on  my  books.  I  did  not  collect  $400 
a  month  interest  on  the  $20,000  note.  I  never  got 
a  ten-cent  piece  interest  on  that  note.  The  check 
number  723,  dated  July  3,  1913,  made  by  Sunset 
Construction  Co.  to  A.  E.  Buckman  was  endorsed 
over  to  me  by  Buckman.  I  endorsed  that  check 
and  got  the  money  on  it.  It  is  marked,  'Paid  July 
21,  1913.'  "    Thereupon  there  was  introduced  in 
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evidence  checks  of  the  Sunset  Construction  Com- 
pany, drawn  on  the  Merchants  National  Bank  at 
San  Francisco,  endorsed  over  to  J.  J.  Rauer,  and 
marked  "Paid"  by  the  bank,  of  the  following  num- 
bers, dates  and  amounts: 


Number 

Date, 

1913 

Amount 

202 

May 

31 

$400. 

201 

ii 

200. 

212 

June 

2 

25. 

227 

June 

3 

300. 

229 

June 

3 

200. 

460 

June 

20 

500. 

461 

June 

13 

500. 

665 

June 

25 

250. 

671 

June 

26 

450. 

723 

July 

3 

3000. 

724 

July 

3 

100. 

841 

July 

10 

100. 

1030 

July 

23 

460. 

[211] 

1031 

July 

22 

300. 

1040 

July 

24 

750. 

1088 

July 

30 

160. 

1089 

July 

30 

200. 

1117 

Aug. 

2 

3000. 

1272 

Aug. 

6 

480. 

1275 

Aug. 

6 

225. 

1284 

•  Aug. 

9 

500. 

1304 

Aug. 

11 

500. 

1461 

Aug. 

21 

500. 

1470 

Aug. 

22 

1154.64 

1650 

Sept. 

10 

500. 
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Number 

Date, 

1913 

Amount 

1791 

Sept. 

15 

410. 

1811 

Sept. 

17 

600. 

1815 

Sept. 

18 

940. 

1857 

Sept. 

24 

525. 

1865 

Sept. 

25 

230. 

2036 

Oct. 

7 

650. 

2043 

Nov. 

11 

2000. 

2244 

Oct. 

23 

250. 

2384 

Oct. 

27 

985. 

2407 

Nov. 

1 

255. 

2444 

Nov. 

6 

1280. 

2658 

Dec. 

15 

250. 

2659 

1914  Jan. 

16 

250. 

2663 

1913  :^^ov. 

18 

200. 

2849 

Nov. 

28 

300. 

2869 

Dec. 

3 

350. 

2877 

Dec. 

5 

200. 

3070 

Dec. 

13 

400. 

3071 

Dec. 

13 

64. 

3313 

Dec. 

29 

34. 

3527 

1914  Jan. 

25 

400. 

3706 

Jan. 

21 

80. 

3707 

Jan. 

21 

350. 

3775 

Jan. 

30 

250. 

3930 

Feb. 

5 

395. 

3987 

Feb. 

16 

400. 

4117 

Feb. 

19 

*   400. 

4128 

Feb. 

24 

80. 

4327 

Mar. 

11 

250. 

4337 

Mar. 

16 

450. 

4501 

Mar. 

24 

80. 

275 
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Number 

Date,  1914 

Amount 

4506 

Mar.   25 

300. 

4518 

I     Mar.   30 

330. 

4644 

Apr.      3 

500. 

4645 

Apr.      1 

15. 

4655 

Apr.      3 

500. 

4830 

Apr.    16 

400'. 

4844 

Apr.    20 

80. 

4845 

Apr.    21 

400. 

4970 

Apr.    28 

78. 

5001 

May     4 

500. 

5002 

May      7 

750. 

5018 

May      7 

770. 

5149 

May    16 

30. 

5156 

May    16 

500. 

[212] 

5167 

May    20 

500. 

5180 

May    20 

130.70 

5183 

May     20 

30.70 

5507 

June  11 

1000. 

5511  . 

June   11 

100. 

5555 

June  18 

100. 

5561 

June  19 

300. 

5706 

June  20 

180. 

5940 

July    20 

165.    (N.S.F.)       ' 

5941 

July    20 

125. 

6036 

July    21 

14.90 

6191 

Aug.    15 

64. 

6193 

Sept.     5 

400. 

6290 

Sept.     4 

400. 

6533 

Sept.   15 

400.    (N.S.F.) 

6558 

Sept.  21 

165.20 

George  H.  Hatfield  et  al.  277 

(Testimony  of  J.  J.  Raiier.) 

Number  Date,  1914  Amount 

6580  Sept.  25  230'. 

6588                   ■    Sept.  28  230. 

6678  Oct.       1  300. 

6682  Oct.      3  180. 

6778  Oct.       5  3000. 

6905  Oct.     17  275. 

6931  Oct.     23  162.50 

6932  Oct.  23  165. 
7250  Nov.  21  165. 
7586  Dec.  11  500. 
7602  Dec.  15  525. 
7609  Dec.  20  165. 
7611  Dec.  21  500. 
7703  Dec.  23  500. 
8047  Jan.  27  1915  66.07 
8271  Feb.  11  300. 
8537  495. 
8708  Apr.  1  450. 
8716  Apr.  2  500. 
8818  Apr.      6  350. 

WITNESS.— ''I  collected  the  money  on  all  those 
checks  which  are  marked  paid  and  which  are  en- 
dorsed over  to  me.  The  ones  endorsed  Rauer's  Law 
&  Collection  Co.  I  collected  the  money  the  same  as 
on  mine.  I  also  collected  on  the  ones  endorsed 
Judas  Boas.  I  will  account  for  every  one  of  the 
checks  which  you  introduced  in  evidence.  After 
the  balance  of  $20,000  was  struck  and  the  note 
for  that  amount  executed  to  me  by  the  Sunset  Con- 
struction Company  we  kept  our  accounts  by  ex- 
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changing  checks.  The  $20,000  note  which  was  exe- 
cuted to  me  covered  the  same  indebtedness  as  the 
$15,000  note  executed  to  me  theretofore  and  en- 
dorsed by  Wm.  H.  Chapman,  but  the  security  on 
the  notes  was  different.  I  did  not  [213]  cancel 
the  first  note  when  I  got  the  second  note  because 
I  didn't  want  to  lose  the  security  I  had  on  the  first 
note. 

Q.  Why  was  it  you  took  that  note  executed  b}^ 
A.  E.  Buckman  instead  of  having  it  executed  by 
the  Sunset  'Construction  Company? 
*    A.  There  was  really  no  reason  for  it.     He  was 
really  the  whole  shooting  match. 

That  note  was  executed  by  A.  E.  Buckman,  not  by 
the  Sunset  Construction  Co.  Later  I  got  the  two 
notes  secured  by  chattel  mortgage,  one  for  $10,000, 
the  other  for  $5,000.  I  took  assignments  of  ac- 
counts due  the  Sunset  Construction  Co.  from  A.  E. 
Buckman  right  along.  I  took  all  the  security 
that  I  could  get.  I  never  kept  any  record  of  the 
securities  which  I  received.  I  received  the  $4,273.93 
listed  by  me  on  page  6  of  the  list  of  credits  in  my 
account.  Exhibit  1,  under  the  heading  "28th  Avenue 
between  J.  and  K.  Sts."  Those  accounts  were  as- 
signed to  me  as  security  and  I  collected  them.  I 
haven't  got  that  assignment.  The  Sunset  Con- 
struction Company  also  assigned  to  me  the  collec- 
tions due  them  on  the  Hittell  contract.  The  chat- 
tel mortgage  I  have  referred  to  was  executed  to  H. 
Wehrle,  but  it  was  mine.  Wehrle  took  it  as  my 
trustee.    At  the  time  I  took  that  mortgage  I  held 
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a  great  many  unpaid  checks  executed  to  me  by  the 
Sunset  Construction  Co.  The  checks  were  not  can- 
celled when  I  took  the  notes  secured  by  that  mort- 
gage. The  $15,000  secured  by  the  chattel  mortgage 
were  notes  covering  the  same  indebtedness  as  that 
represented  by  the  $20,000  note  executed  to  me  by 
A.  E.  Buckman,  I  took  as  security  the  15  lots, 
the  stock,  and  the  chattel  mortgage.  The  lots  were 
security  for  the  iDromissory  note  of  $15,000  exe- 
cuted to  me  by  Wm.  H.  Chapman,  the  note  of  A.  E. 
Buckman  for  $20,000  executed  to  me  in  January, 
1914,  was  secured  by  an  assignment  of  stock,  and 
the  two  notes  aggregating  $15,000  executed  to  me  by 
the  Sunset  Construction  Co.  were  secured  by  a 
chattel  mortgage.  I  brought  an  action  in  the  Su- 
perior Court  of  San  Francisco  to  [214]  fore- 
close that  chattel  mortgage.  The  defendants  gave 
me  a  voluntary  appearance  in  the  action.  It  is 
stipulated  that  the  action  was  filed  June  22,  1916, 
that  the  defendants  in  the  action  gave  a  voluntary 
appearance  on  the  following  day,  and  that  on  June 
24,  1916,  a  decree  was  entered  in  the  action  by  the 
consent  of  the  parties."  Thereupon  there  was  in- 
troduced in  evidence  the  decree  referred  to,  being 
in  an  action  in  said  Superior  Court  brought  by 
H.  Wehrle,  Plaintiff,  vs.  J.  McCoy,  A.  E.  Buck- 
man,  and  A.  J.  Meadows,  as  Trustees  for  the  Sun- 
set 'Construction  Co.,  and  the  stockholders  thereof, 
being  action  No.  74,716,  reading  in  part  as  follows: 
"On  the  16th  day  of  June,  1914,  at  said  City 
and  County  of  San  Francisco,  the  defendant, 
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Sunset  Construction  Company,  made  and  exe- 
cuted its  certain  promissory  note  in  writing 
for  the  sum  of  $5,000'  for  value  received  there- 
for, in  favor  of  H.  Wehrle  plaintiff  above 
named,  as  set  forth  in  plaintiff's  complaint, 
and,  on  said  IGth  day  of  June,  1914,  said  Sun- 
set Construction  Company,  to  secure  the  pay- 
ment of  said  promissory  note,  executed  and 
delivered  to  said  plaintiff,  its  certain  chattel 
mortgage  in  the  words  and  figures  set  forth 
in  plaintiff's  complaint.  That  thereafter  and 
on  the  18th  day  of  June,  1914,  said  Sunset  Con- 
struction Company  made  and  executed  its  cer- 
tain promissory  note  in  writing  to  plaintiff, 
PI.  Wehrle,  for  the  sum  of  $10,000  for  value 
received,  as  set  forth  in  plaintiff's  complaint. 

On  the  aforesaid  two  promissory  notes  there 
is  now  due  and  payable  from  the  Sunset  Con- 
struction Company  to  plaintiff  the  sum  of  $10,- 
000  and  the  personal  property  mentioned  and 
secured  by  said  ftiattel  mortgage  is  now  of  the 
value  of  $7,500. 

That  since  the  commencement  of  the  above- 
entitled  action  defendants  have  delivered  to 
plaintiff  the  possession  of  the  following  de- 
scribed personal  property  mentioned  and  se- 
cured by  said  chattel  mortgage    *     *     * 

3  hay  wagons,  3  stick  wagons,  7  self -dump- 
ing carts,  2  buggies,  1  manure  wagon,  1  dump 
cart,  Q  cart,  10  four-horse  Fresno  scrapers,  G 
wheel  scrapers,  3  two-horse  Fresno  scrapers,  1 
two-horse  roller,  4  sand  machines,  two  20  H.  P. 
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motors,  one  30  horse-power  motor,  one  5  H.  P. 
motor,  71  iron  Koppel  cars,  24  wooden  cars, 
519  sections  (15  foot)  Koppel  track,  7780  feet 
9-switch  Koppel  track,  3  plows,  4  plow  chains, 
11  sets  3  up  lead  bars,  26  sets  2  up  lead  bars, 
9  car  chains,  2  drill  presses,  3  vises,  1  pipe 
cutter,  3  pipe  wrenches,  1  bellows,  1  blower, 
4000  feet  electric  wire,  1  range  and  camp  outfit, 
crockery,  utensils,  etc.,  2  horses,-  [215]  4  sets 
double  harness,  3  sets  single  harness,  drills, 
1100  feet  pipe,  tools,  instruments,  buildings, 
etc." 

WITNESS.— "To  the  best  of  my  knowledge  and 
belief  the  account  which  I  have  filed  here  contains 
an  absolutely  full  record  of  all  moneys  which  I  have 
received  from  the  Sunset  Construction  Company 
or  from  any  other  person  on  their  account.  The 
property  described  in  that  decree  was  the  same 
property  afterwards  sold  in  bankruptcy  of  A.  E. 
Buckman.  Buckman  and  I  agreed  upon  the  valua- 
tion of  that  property  at  $7,500.  I  bid  $3,700  for 
the  property  in  bankruptcy  that  is,  Mr.  Miller  bid 
it  in  for  me,  as  my  trustee.  I  still  have  checks  of 
the  Sunset  Construction  Company  executed  to  me 
that  have  never  been  paid.  I  took  them  to  witness 
the  amount  of  money  which  they  owe  me.  When 
they  got  money  from  me  they  gave  me  a  check  to 
witness  the  amount.  I  held  the  check  until  there 
was  money  in  the  bank  to  pay  it  and  some  of  these 
checks  have  never  been  paid.  I  made  charges 
against  the   Sunset   Construction  Company  in  my 
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books  until  this  balance  of  $20,000  was  struck  and 
after  that  I  took  checks  when  they  borrowed  money 
and  held  the  checks  to  witness  the  amount  that  I 
loaned  them.  These  checks  were  exchanged  as 
they  made  payments  on  account,  but  I  always  held 
checks  to  show  the  balance  due  me.  I  hold  the 
following  unpaid  checks  against  the  Sunset  Con- 
struction Company. 


Number 

Date, 

1914 

Amount. 

4179 

May 

20 

8,260. 

6285 

Aug. 

22 

500. 

6301 

Aug. 

27 

1,000. 

677T 

Oct. 

5 

1,310. 

6885 

Oct. 

14 

750. 

6886 

Oct. 

13 

800. 

7213 

Nov. 

12 

1,000. 

7229 

Nov. 

16 

750. 

7592 

Dec. 

11 

500. 

7924 

Jan. 

11     1915 

2,714.95 

7938 

Jan. 

19 

2,000. 

8355 

Feb. 

16 

1,000. 

[216] 

Also  the 

following  issued  after  the 

date  of  the 

bankruptcy 

of  A.  E.  Buckman. 

8555 

Mar. 

15     1915 

644.59 

8671 

Mar. 

23 

495. 

8888 

Apr. 

9 

500. 

9019 

May 

1 

650. 

May 

15 

896.40 

The  document  which  you  show  me  is  a  petition 
to   sell   personal   property   entitled  in  this   action 
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and  produced  from  the  files  of  the  clerk  of  this 
court.  That  document  is  signed  by  me  and  I  swore 
to  it  before  a  notary  public.  In  that  petition  I 
state  as  follows: 

'Petitioner  represents  that  on  the  9th  day 
of   March,    1911,    he   loaned   the   Sunset   Con- 
struction Company  $500,  and  thereafter  loaned 
the  said   company  various  sums  of  money  at 
different   times,   aggregating  on   the  15th  day 
of  March,  1915,  the  sum  of  $105,615.84  upon 
which  there  has  been  paid  back  to  the  petitioner 
the    sum   of    $76,741.02    leaving    a   balance   of 
$28,874.82;  that  all  of  said  sum  is  secured  by 
the  chattel  mortgage  hereinafter  mentioned.' 
I  stated  an  account  with  A.  E.  Buckman  about 
March  15,   1915.     I   did  not  go   over  the  account 
personally  but  I  gave  the  data  to  Mr.  Clark  and 
Mr.   Anthony   and   they   made   it   up.     The   books 
sEow  what  the  Sunset  Construction  Company  owes 
me.     Mr.  Anthony  got  the  data  from  my  books.     I 
can   get   all   that   data   in  24  hours.     The  figures 
showing    that   the    Sunset    Construction    Company 
paid  me  $76,741.02  were  secured  from  my  books  I 
think.     The  document  which  you  now  show  me  is 
an   affidavit   signed   and   verified   by   me   before   a 
notary  public,  and  filed  in  this  action,  and  in  it  I 
state  as  follows : 

'That  affiant  has  loaned  money  to  the  Sunset 
Construction  Company  from  time  to  time  com- 
mencing with  the  9th  day  of  March,  1911,  and 
the   amounts  thereof   aggregated  on  the   15th 
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day  of  March,  1915,  according  to  an  account 
stated    on   that   date,   the   sum   of   $105,615.84 
upon  which  there  has  been  paid  back  to  affiant, 
up  to  that  said  last  date,  the  sum  of  $76,741.02, 
leaving  a  balance  due  of  $28,874.82.' 
I    swore   to    that    statement.     Mr.    Anthony   sat 
down  with  me   and  we     [217]     went  through  the 
books  and  got  what  the  total  was  and  upon  that 
information  I  made  that  statement.     I  must  have 
looked  over  the  account  and  found  that  to  be  the 
amount  of  the  debits  and  the  credits.     I  can  prob- 
ably get  the  statement  that  that  was  based  upon.     I 
didn't  have   an  account   stated  with  Buckman  on 
March  15,  1915,  but  I  meant,  by  my  affidavit  that 
he  owed  me  that  amount  on  that  date.     I  got  that 
sum  from  my  books.     The  account  is  right  here  in 
my  ledger;  that  is  the  book  I  got  it  from.     That  is 
the  only  account  I  have.     After  March  15,  1915,  I 
made  some  of  the  collections  from  the  Sunset  Con- 
struction Company.     I  would  collect  the  money  and 
deposit  it  to  my  account  in  the  bank  and  then  give 
the  company  proper  credit. 

Q.  Is  there  any  explanation  which  you  want  to 
make  why  the  amount  that  you  have  credited  in  the 
account  to  Sunset  Construction  Co.  is  some  $16,000 
less  than  the  amount  that  you  have  stated  in  your 
affidavit  was  paid  to  the  Sunset  Construction  Co. 
prior  to  March  15,  1915? 

A.  I  will  have  to  run  over  the  statement  and  see. 

The  MASTER. — The  point  is  you  file  an  account 

with  no  vouchers  at  all.     I  presume  that  if  I  had 

examined  this  carefully  I  would  have  thrown  this 
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account  out  in  the  first  place.     Your  vouchers  should 
have  been  in. 

Thereupon  there  was  introduced  in  evidence  the 
ledger  of  J.  J.  Rauer,  showing  the  account  between 
him  and  the  Sunset  Construction  Company,  a  true 
copy  of  which  ledger  account  follows  herein: 
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Testimony  of  Fillmore  Buckman,  for  Defendant. 

FILLMORE  BUCKMAN  testified  that  he  was 
the  Secretary  of  the  Sunset  Construction  Com- 
pany,— kept  its  books;  that  on  December  12,  1913, 
when  the  $20,000  note  was  given  to  J.  J.  Rauer,  an 
entry  was  made  in  the  books  of  the  Sunset  Con- 
struction Company  as  follows: 

"Balance  due  J.  J.  Rauer  to  this  date,  $20,- 
OOO.OO — All  other  moneys  due  J.  J.  Rauer  cov- 
ered by  checks  and  orders" 

''That  this  latter  entry  referred  to  two  checks, 
one  for  $8,260.00— one  for  $3,000.00  which  are  not 
included  in  the  $20,000.00  note." 

"It  is  stipulated  by  counsel  that  the  checks  in- 
troduced in  evidence  while  Mr.  Rauer  was  testifying 
show  payments  of  interest  by  the  Sunset  Construcr 
tion  Company  to  J.  J.  Rauer,  aggregating  $6,619. 
We  kept  a  book  which  we  called  a  'Black  Book'  and 
in  that  I  made  entries  showing  the  transactions  be- 
tween Rauer  and  the  company.  Many  times  we 
would  issue  checks  to  cover  loans  received  from 
Rauer  and  when  we  came  to  pay  the  money  back 
we  would  not  have  the  exact  amount  shown  on  the 
face  of  the  checks  he  held.  So  he  would  exchange 
the  checks  he  held  for  new  ones  representing  the 
difference  between  what  we  paid  and  the  former 
balance  due  him.  'The  checks  he  held  were  sup- 
posed to  represent  the  amounts  he  had  loaned  to  us. 
All  the  entries  made  by  me  in  the  Black  Book  were 
transactions  of  which  I  had  personal  knowledge  and 
are  correct  entries.     The  first  entry  in  the  Black 
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Book  is  dated  July  31,  1913,  and  the  last  July  26, 
1915.     It  covers  only  certain  special  transactions. 
In  the  Black  Book  under  date  of  June  24,  1914,  ap- 
pears the  following  entry  in  my  handwriting: 

'J.  J.  Rauer,  received  two  notes  one  for 20,000 

"      " 10,000 

to  cover  &  secure  mortgage  also  checks 
issued  to   cover  this   amount   and  when 
checks  are  paid  notes  to  be  taken  up  and 
cancelled.'     [222] 
The  reference  to  the  note  for  $20,000  is  prohably 
to  the  same  note  that  is  referred  to  in  the  Black 
Book  under  date  of  Decem,ber  12,  1913.     There  was 
only  one  check  for  $8,260  and  that  is  number  8626 
which  was  executed  on  May  20,  1914.     That  was 
long  after  the  time  when  the  $20,000  note  referred 
to  in  the  entry  dated  Dec.  12,  1913,  wias  executed. 
That  check  is  referred  to  in  the  entry  in  the  Black 
Book  under  date  of  May  20,  1914,  when  the  check 
was  evidently  issued.     The  entry  reads  as  follows : 

'Check  given  to  J.  J.  Rauer  for 3000. 

))         J 5      5?   ??   ??       ??        ??  8260  ' 

Those  two  checks  were  not  outstanding  when  the 
note  was  issued  on  Dec.  12,  1913.  On  May  24,  1914, 
Rauer  held  a  note  for  $20,000,  and  these  two  checks 
aggregating  $11,260.  As  near  as  I  can  recollect  all 
other  checks  were  taken  up  when  the  $20,000  note 
was  executed  to  Rauer.  I  know  that  there  was 
another  note  for  $5,000  executed  at  the  same  time 
as  the  note  for  $10,000  and  the  $5,000  note  was  se- 
cured by  a  chattel  mortgage.  At  the  time  he  secured 
the  note  for  $10,000  he  had  unpaid  checks  in  his 
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possession  witnessing  the  same  indebtedness  as  that 
covered  by  the  note.  I  don't  know  of  any  reason 
why  he  got  duplicate  acknowledgments  of  the  same 
indebtedness  except  that  he  wanted  to  secure  him- 
self. Rauer  took  assignments  of  all  the  contracts 
on  which  he  was  advancing  money  to  the  company 
and  we  furnished  him  with  statements  of  the  com- 
pany's affairs.  The  two  notes  referred  to  in  the 
entry  in  the  Black  Book  dated  May  20,  1914,  were 
respectively,  one  for  2200  dated  April  29,  1914,  and 
one  for  1900  dated  May  20,  1914.  The  check  for 
$3,960  there  referred  to  was  executed  after  the  time 
vv^hen  the  $20,000  note  was  made.  By  comparing  the 
two  entries  in  the  Black  Book  dated  Dec.  12,  1913, 
and  May  20,  1914,  respectively,  I  concluded  that  the 
full  amount  of  the  indebtedness  due  to  Bauer  on 
Dec.  12,  1913,  was  represented  [223]  by  the  note 
for  $20,000  and  the  two  checks  issued  prior  to  the 
date  of  that  note  and  aggregating  $3,200.  I  knew 
from  day  to  day  wlhat  checks  were  outstanding  and 
in  Bauer's  possession.  I  got  the  data  from  my 
check  stubs.  I  opened  up  a  ledger  account  with 
J.  J.  Bauer  in  the  books  of  the  Sunset  Construction 
Co.  on  July  31,  1913,  and  continued  it,  on  the  debit 
side  until  December  26,  1914.  I  personally  banked 
practically  all  moneys  received  from  Bauer  and 
issued  all  checks  for  the  company  so  I  had  personal 
knowledge  of  pretty  nearly  all  the  transactions  had 
between  them.  The  ledger  account  is  not  correct 
because  I  didn't  know  all  the  transactions.  I 
sought  to  keep  the  ledger  account  to  the  best  of  my 
knowledge  and  ability.     The  ledger  sheet  shows  a 
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balance  .due  to  Rauer  on  December  26,  1913,  of 
$21,490.  The  checks  which  we  gave  Rauer  to  hold 
were  taken  up  regardless  of  their  date  or  the  order 
in  which  they  were  issued.  The  checks  cancelled 
were  those  which  happened  to  coincide  with  the 
amounts  of  money  which  we  had  available  for  pay- 
ments. Rauer  kept  a  list  of  the  checks  but  the  only 
list  he  could  keep  would  be  one  which  would  show 
a  great  many  paid  checks  along  with  those  that 
happened  to  be  unpaid.  We  kept  no  separate  ac- 
':ount  of  transactions  with  Boas  in  our   ledger." 

"I  drew  most  of  the  checks  of  the  Sunset  Con- 
struction Company  and  signed  them  and  kept  the 
checks  in  numerical  order,  and  whenever  a  check 
was  issued  I  got  a  return  on  it;  and  I  always  knew 
what  checks  Mr.  Rauer  held." 

Whenever  the  Sunset  Construction  Co.  was  pre- 
pared to  take  up  a  check  it  would  simply  pay  Mr. 
Rauer  the  amount  of  money  that  it  had  available 
for  that  use,  and  in  that  manner  would  take  up 
checks  which  he  held  aggregating  the  same  amount. 
There  is  no  way  of  telling  which  checks  were  held 
for  a  long  time,  or  which  checks  were  held  for  a 
short  time.  These  checks  that  were  delivered  up 
and  cancelled  were  those  that  happened  to  coincide 
[224]  with  the  amount  that  the  Sunset  Construc- 
tion Company  had  available  for  that  payment. 

Mr.  Rauer  kept  a  list  of  all  the  checks  and  when- 
ever we  paid  a  check,  or  had  enough  money  to  pay 
any  part  of  the  checks,  we  would  probably  get  that 
check  out  of  that  list  and  take  that  up  regardless 
of  the  date. 
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I  do  not  think  that  Mr.  Rauer  knew  how  I  kept 
the  accounts  or  anything  about  what  my  entries 
were.  I  never  charged  the  interest  up  until  the 
check  was  actually  taken  up.  We  very  seldom  ac- 
tually checked  up.  Of  course,  Mr.  Rauer  knew  in 
an  offhand  manner.  He  would  say,  "Well,  I  see  the 
account  has  gotten  up  to  $20,000.00  or  $34,000.00." 
Of  course,  mine  would  tally  nearly  with  the  amount, 
with  the  exception  Mr.  Rauer 's  would  naturally 
show  some  interest,  because  he  would  charge  up  the 
interest.  I  never  charged  up  the  interest  until  the 
check  was  taken  up. 

I  knew  just  what  he  had  all  the  time  because  they 
checked  off  with  the  bank. 

Assignments  were  made  to  J.  J.  Rauer  of  all  con- 
tracts of  the  Sunset  Construction  'Company  when- 
ever he  would  lend  any  money  on  them,  or  advance 
any  money  for  the  bank. 

The  directors  of  the  first  Sunset  Construction 
Company  which  was  dissolved  in  the  month  of 
December,  1911,  and  succeeded  by  the  new  Sunset 
Construction  Company,  were  Mr.  Chapman,  Mr. 
Mowry,  Mr.  A.  E.  Buckman,  and  F.  P.  Buckman. 

Q.  You  would  call  at  Mr.  Rauer 's  office  and 
spend  considerable  time  there? 

A.  I  would  go  there  whenever  I  wanted  to  get 
some  money,  I  would  go  there  early  in  the  morning, 
and  I  would  have  to  wait  until  he  came — after  he 
came  I  would  have  to  wait.  I  would  want  [225] 
a  certain  amount  of  money,  and  I  would  have  to  go 
back  in  the  afternoon  again,  and  he  would  tell  me  he 
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expected  to  get  some  money  in — I  would  have  to 
wait  around.     That  is  how  a  great  deal  of  my  time 
was  spent — waiting  for  money.     That  was  the  only 
business  that  I  would  transact  with  Mr.  Rauer. 

Mr.  Rauer  never  attended  any  meetings  of  the 
Sunset  Construction  Company  that  I  knew  of.  The 
meetings  of  the  directors  of  the  Sunset  Construction 
Company  were  always  held  over  in  Mr.  Chapman's 
office  in  the  Foxcroft  Building. 

The  contracts  would  be  bid  on  data  made  up  by 
Mr.  Buckman  for  the  Sunset  Construction  Co. — Mr. 
Buckman  did  all  the  figuring.  Mr.  Rauer  had  noth- 
ing to  do  with  the  matters.  The  only  contracts  Mr. 
Rauer  would  know  of  ahead  of  time  would  be  if 
there  was  a  job  being  bid  on,  and  we  would  go  over 
and  get  a  certified  check  from  him.  Most  of  the 
jobs  required  certified  checks,  and  it  was  seldom 
that  the  Company  was  in  a  position  or  had  a  balance 
that  would  handle  it,  and  we  would  get  a  certified 
check  from  Mr.  Rauer  for  the  amount  required. 

Mr.  Rauer  never  regulated  the  expenses  of  the 
Sunset  Construction  Co.  The  first  time  that  Rauer 
knew  anything  about  that  was  at  the  time  that  Mr. 
Buckman 's  account  was  brought  up  before  the  bank- 
ruptcy court,  I  remember  that  when  the  statement 
was  read  off,  and  Mr.  Rauer  came  out  to  one  of  the 
sessions  there,  that  he  was  alarmed  about  the 
amount  that  Mr.  Buckman  was  getting.  Mr.  Buck- 
man  was  allowed  a  salary  of  $150.00  per  month,  and 
he  was  drawing  all  the  way  from  $500 .  00  to  $800 .  00 
a  month  from  the  Company,  and  the  rest  would  be 
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charged  against  him  for  expenses — and  a  great  por- 
tion of  this  would  be  used  for  expenses. 

Mr.  Rauer  commenced  paying  all  the  bills  of  the 
Sunset  Construction  Company  on  its  contracts  on 
March  20,  1915. 

The  account  of  Mr.  Rauer  shows  certain  items  col- 
lected [226]  by  him  after  the  date  of  Buckman 's 
bankruptcy,  February  19,  1915,  which  were  for  work 
done  before  that  time.  I  believe  that  the  Iverson 
collection  of  $500.00  was  one  of  those.  I  kept  a 
little  grey  book  which  shows  the  amount  of  unpaid 
checks  outstanding  at  any  one  time.  This  book 
shows  that  the  amount  of  checks  held  out  on  Feb- 
ruary 17,  to  24,  1915,  was  $29,027.15." 

Testimony  of  J.  J.  Rauer,  for  Defendants    (Re- 
called). 

J.  J.  RAUER  further  testified : 

Mr.  Fillmore  Buckman  would  come  down  and 
say — "Can  I  get  some  money  for  the  pay-roll  or 
something,"  and  I  would  say,  "I  have  not  got  it — if 
you  go  down  to  Mr.  Boas,  I  will  see  if  I  can  get  it." 
We  would  go  down  to  Mr.  Boas,  and  Mr.  Boas  would 
then  say,  "Allright."  Mr.  Fillmore  Buckman 
would  say,  "It  is  five  minutes  to  12 :00,"  and  I  would 
go  do\^^l  to  the  bank  and  hand  him  the  money. 
Quite  often  this  was  the  way  these  checks  were 
drawn.  I  had  an  arrangement  with  Boas  that  he 
v^ould  get  11/2%?  ^^^  1^6  takes  no  responsibility. 
If  I  lose  I  have  to  make  good.     I  took  the  Sunset 
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Construction  Company  check,  and  he  charged  the 

amount  against  my  account. 

In  a  great  many  cases  it  was  necessary  to  have 
the  money  within  an  hour  or  two  for  the  pay-roll. 
They  did  not  want  their  bank  to  know  that  the  Com- 
pany was  borrowing  money  from  me  at  1%%  ;  they 
had  no  credit.  A  great  many  merchants  borrow 
from  me,  and  they  do  not  want  their  bank  to  know 
where  they  get  the  money  from. 

I  severed  my  connections  with  Graf  and  with  the 
Rauer  Law  and  Collection  Agency  on  May  13,  1913, 
and  had  no  further  dealings  with  them,  or  either  of 
them,  after  that.  I  have  not  been  in  that  office  since 
four  times  within  five  years. 

After  March  1915,  I  made  some  of  the  collections 
and  the  Sunset  Construction  Company  made  some. 
I  cannot  tell  which  ones  they  collected,  but  the 
moneys  on  account  of  these  contracts  [227]  of 
the  Sunset  Construction  Company  which  had  been 
assigned  to  me,  and  which  I  was  carrying  out,  and 
which  I  collected,  I  would  deposit  in  my  own  ac- 
count but  give  proper  credit  to  the  Sunset  Construc- 
tion Conpany  on  my  books.  I  do  not  think  I  col- 
lected anything  on  any  contract  that  I  did  not  have 
a  proper  assignment  of. 

I  never  went  over  the  books  of  the  Sunset  Con- 
struction Company  and  I  never  attended  any  meet- 
ings of  the  Siunset  Construction  Company.  They 
would  come  over  to  me  and  want  money,  and  I 
would  ask  them  what  they  were  doing,  and  they 
would  show   me  that  they  had  a  job  for  so  much,  and 
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on  the  strength  of  that  I  would  give  them  more 

money. 

I  never  knew  w^hat  salary  Mr.  A.  E.  Buckman 
received.  The  first  time  I  learned  what  Mr.  Buck- 
man  was  drawing  from  the  Company  was  when  I 
was  sitting  in  the  bankruptcy  court,  and  Mr.  Fill- 
more Buckman  testified  to  it. 

The  rates  of  interest  between  me  and  the  Sunset 
Construction  Company  were  by  agreement  between 
Mr.  Buckman  and  me.  Mr.  Buckman  showed  me 
the  resolution  of  the  Sunset  Construction  Company 
authorizing  him  to  transact  all  business  for  the 
Company. 

The  minute  books  of  the  Smiset  Construction 
Company  were  introduced  in  evidence  and  showed 
the  existence  of  such  resolution. 

Testimony  of  W.  H.  Chapman,  for  Plaintiff. 

W.  H.  CHAP^IAN  testified  in  substance  as  fol- 
lows : 

That  he  has  been  a  director  and  president  of  the 
Sunset  Construction  Company  since  its  inception, 
and  also  has  been  its  attorney;  that  he  had  many 
dealings  with  the  Sunset  Construction  Company 
where  it  would  borrow  money  from  him,  and  he 
would  take  its  check  for  the  money  and  hold  this 
check  for  a  few  days — sometimes  hold  it  for  quite 
a  while.     [228] 

When  the  first  iSunset  Construction  Company 
forfeited  its  charter,  the  business  and  assets  of  that 
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company  were  all  transferred  to  the  new  by  the  di- 
rectors of  the  old  company,  and  the  directors  of  the 
old  company  were  to  receive  the  stock  of  the  new 
company  as  trustees  for  the  old  corporation.  The 
stock  certificates  in  the  new  corporation  were  never 
as  a  matter  of  fact  issued.  They  were  filled  out  and 
made  ready  for  signature  by  the  Secretary,  but  they 
were  never  signed.  Then  the  new  company  went 
ahead  with  the  business  as  though  nothing  had  hap- 
pened, without  completing  the  transfer  of  the  stock 
to  the  old  corporation,  and  then  the  directors  of  the 
new  company  went  along  with  the  business  of  the 
new  corporation. 

Of  the  new  company  the  first  three  certificates — 
50  shares  each,  were  issued  to  the  incorporators. 
Certificate  No.  4,  dated  December  15,  1911,  is  for 
10,000  shares  drawn  in  favor  of  W.  H.  Chapman, 
A.  E.  Buckman  and  J.  Maury,  trustees  of  the  Sunset 
Construction  Company,  the  defunct  corporation. 
That  certificate  was  never  signed  by  the  secretary, 
nor  had  it  the  seal  affixed.  It  was  just  kept  in  the 
books,  and  nothing  further  was  done  with  it.  The 
directors  of  the  new  corporation  were  the  same  as 
the  directors  of  the  old  corporation. 

The  Master  then  made  the  following  statement: 
The  question  is  whether  the  second  Construction 
Company  ever  legally  became  a  corporation.  Un- 
doubtedly it  acted  as  a  corporation;  but  if  it  was 
not  a  corporation  the  trustees  were  still  continuing 
in  the  business;  there  would  have  to  be  either  in 
terms  or  by  implication  of  law,  an  assignment  by 


George  H.  Hatfield  et  al.  305 

(Testimony  of  W.  H.  Chapman.) 
the  second  corporation  of  the  debts  of  the  first  in 
order  to  carry  over  those  debts  whether  the  books 
show  them  or  not.     [229] 

Testimony  of  A.  E.  Buckman,  for  Defendants. 

A.  E.  BUCKMAN,  called  as  a  witness  for  the 
defendants,  testified,  in  substance,  as  follows: 

I  think  there  were  writings  transferring  the  assets 
and  obligations  of  the  first  Sunset  Construction 
Company  to  the  second  Sunset  Construction  Com- 
pany. 

After  I  filed  my  petition  in  bankruptcy  the  corpo- 
ration went  right  along  doing  business. 

All  the  money  that  we  got  from  Boas  Mr.  Rauer 
procured  for  us  and  stood  good  for, — Boas  getting 
1%%  ^^^  Rauer  getting  the  other  %%. 

Mr.  Rauer  had  no  supervision  whatsoever  over 
the  affairs  of  the  Sunset  Construction  Company. 
The  only  business  he  had  with  it  was  to  loan  money 
and  finance  us. 

Sometimes  Fillmore  Buckman  would  go  around 
with  Mr.  Rauer  and  get  the  money  from  Boas,  and 
sometimes  I  would. 

During  the  latter  part  Fillmore  Buckman  would 
attend  to  all  of  that  matter  with  Mr.  Rauer. 

I  would  not  discuss  our  business  affairs  with 
Rauer  except  to  say,  '^I  am  going  to  bid  on  a  job," 
and  would  want  a  check  for  probably  so  much.  I 
had  it  figured  out  generally. 

We  would  furnish  Mr.  Rauer  with  rough  esti- 
mates of  contracts  on  hand,  uncompleted  contracts, 
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etc.,  to  give  him  some  idea  of  how  things    were 

going,  but  we  would  not  do  this  very  often. 

The  company  was  never  declared  a  bankrupt — 
only  I  personally. 

I  think  roughly  estimating  it  the  company  owed 
Rauer  $40,000  at  the  time  of  my  adjudication  in 
bankruptcy.  This  was  represented  by  notes  and 
checks. 

A.  E.  BUCKMAN.  (Continuing.)  At  the  time 
the  order  was  given  by  the  Court,  I  took  Mr.  Phil- 
lips and  Mr.  Laine  and  his  bookkeeper  down  to  the 
office  at  62  Post  Street,  and  I  said,  "Here  [230] 
are  the  papers  belonging  to  the  Sunset  Construc- 
tion Company,  there  are  some  other  papers,  my  own 
personal  papers."  We  had  an  office  next  door,  and 
I  suggested  that  we  get  that  office.  I  was  on  Mar- 
ket Street,  the  door  was  open,  and  some  fellow  came 
running  up  and  said,  "Somebody  is  over  in  your 
office  tearing  it  to  pieces  and  taking  things  out." 
I  went  back,  and  they  said,  "We  will  take  every- 
thing before  we  get  through."  I  went  over  and 
got  Chapman,  and  Chapman  went  over  and  says, 
"What  are  you  trying  to  do  here?"  They  said, 
"We  got  an  order  to  take  these  things  out  of  here." 
Chapman  took  their  word,  and  they  took  all  these 
papers,  and  my  own  personal  papers,  and  papers 
belonging  to  Peters — they  took  them  all  away,  in- 
cluding contracts,  checks  and  everything.  They 
were  all  mixed  up;  it  would  take  a  month  to  segre- 
gate the  work  in  such  shape  as  we  had  it  before. 
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BEN  J.  BOAS,  called  as  a  witness  for  defendants, 
testified,  in  substance,  as  follows: 

I  loaned  money  to  the  Sunset  Construction  Com- 
pany, but  these  loans  were  all  through  Mr.  Rauer. 
Mr.  Rauer  stood  bacl^  of  them.  They  were  charged 
to  him  in  my  ledger  cards,  Mr.  Rauer  by  his  sig- 
nature guaranteed  the  payment  of  all  those  loans 
in  every  case. 

Testimony  of  W.  A.  Clark,  for  Defendants. 

W.  A.  CLARK,  called  as  a  witness  for  defendants, 
testified  in  substance  as  follows: 

I  did  not  prepare  any  of  the  records  in  Rauer 's 
books  or  in  the  books  of  the  Sunset  Construction 
Co.  and  am  not  personally  familiar  with  any 
of  the  transactions  witnessed  by  them.  I  went 
through  the  records  and  checked  them  up.  I 
did  not  keep  the  original  pay-roll  books,  and  the 
transactions  recorded  therein  occurred  long  before 
I  was  employed  by  [231]  Mr.  Rauer.  The  only 
knowledge  I  have  of  the  matter  is  from  reading 
the  data  on  the  cards. 

I  am  a  bookkeeper  for  Mr.  Rauer.     I  also  work 

for  D.  F.  Cramer.     The  assignment  of  the  Hittell 

contract  was  made  December  14,  1914  to  Mr.  Rauer. 

The  work  was  done  in  1915.     The  first  payment  on 

that  job  was  on  May  22,  1915. 

Mr.  WILLIAMS.— We  have  no  interest  in  it  at 
all  if  it  was  done  subsequent  to  Buclvman's  bank- 
ruptcy. 
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The  45 th  Avenue  between  A.  and  B.  Streets  was  a 
contract  that  was  signed  after  the  bankruptcy. 
The  moneys  on  this  "were  all  collected  after  Buck- 
man's  bankruptcy. 

The  Hartley,  Carolin,  Phelps,  Reis  and  Van  Claus- 
sen  contracts  were  also  either  performed  or  partly 
performed  and  collected  after  Buckman's  bank- 
ruptcy. 

The  first  credit  on  the  Carolan  contract  was  Sept. 
1,  1914.  The  first  money  Mr,  Rauer  advanced  on 
that  contract  was  the  pay-roll  of  $889.25  of  May  15, 
1915;  and  on  May  22,  $723.35,  and  the  next  $1287.90. 
Altogether  Mr.  Rauer  has  paid  out  on  this  contract 
$4,469.69  and  received  $4,422.64. 

The  advances  made  by  Mr.  Rauer  on  the  Hittell 
contract  commenced  February  25,  1915,  and  ran  up 
to  the  end  of  April.  The  first  work  done  on  that 
job  was  February  19,  1915.  Mr.  Rauer  paid  all  the 
pay-roll  of  the  Hittell  job  and  handled  that  job. 

On  March  31st  there  was  a  contract  for  paving 
to  Moran  for  14th  Ave.  between  A.  B.  and  C.  On 
April  16,  1915  a  permit  issued  for  the  intersection 
of  14th  Ave.  between  A.  B.  and  C. 

Mr.  CLARK. — I  told  you  I  would  agree  upon 
your  figures. 

The  MASTER.— I  said  the  other  day  that  this 
first  amended  account,  since  it  was  in  the  nature  of 
a  correction  might  be  put  in  as  an  appendix  to  the 
argument,  but  I  think  I  will  let  it  go  in  now.  I 
will  give  it  an  exhibit  number.  I  don't  know  the 
next  number  in  order,  but  I  will  call  it  defendants' 
Exhibit  No.  3."     [232] 
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(Recalled). 

Mr.  FILLMORE  BUCKMAN,  recalled,  testified 
in  substance  as  follows: 

The  cash-book  entry  shows  that  on  May  14,  1915, 
a  check  for  $1043.36  was  received  from  Sol.  Getz  & 
Son,  and  turned  over  to  Mr.  Rauer.  He  paid  us 
back  $889.25." 

I  went  over  the  bill  ledger  of  the  Sunset  Con- 
struction Company  to  see  whether  Mr.  Rauer 's  ac- 
count as  to  the  jobs  that  were  unfinished  February 
19,  1915,  or  were  done  after  that  date,  was  correct. 
And  so  far  as  I  can  state  that  supplemental  state- 
ment of  Mr.  Rauer  is  a  correct  compilation. 

I  am  familiar  with  the  Academy  of  Science  job. 
The  work  was  done  but  a  balance  was  retained  by 
the  Academy  until  we  did  certain  back  filling  which 
couldn't  be  done  until  the  building  was  completed. 
It  cost  about  500  to  do  this  back  filling.  The  Acad- 
emy had  retained  a  ibalance  of  $300  which  it  paid 
to  us  when  the  work  was  done.  We  had  a  second 
job  after  that  for  the  Academy  which  was  done  by 
the  day,  at  so  much  a  day.  The  pay-roll  vouchers 
produced  by  Mr.  Clark  were  for  the  day  work  done 
on  the  second  job  and  were  not  for  the  work  done 
under  contract  for  which  the  balance  of  some  $300 
was  due  to  us.  The  money  balance  due  on  the  con- 
tract job  was  received  by  Mr.  Rauer. 

The  14th  Avenue  contract  w^as  a  contract  in  two 
portions — two  contracts;  one  was  for  grading  and 
sewering — grading  and  paving.     The  grading  and 
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paving  was  done  by  the  Sunset  Construction  Com- 
pany and  collected  for  by  it.  Then  it  went  on  and 
there  was  another  contract  with  Ned  Moran  for  the 
construction  of  the  sewer  on  that  street  after  we 
completed  the  grading.  Moran  came  along  and  put 
in  his  sewer  and  later  on  the  paving  and  curbing 
had  to  go  in  there.  That  contract  at  that  time  was 
taken  over  by  Mr.  Rauer;  he  had  all  the  collecting. 
This  contract  does  not  appear  in  the  books  of  the 
S'unset  Construction  Company.  This  paving  was 
done  long  after  June,  1915.     [23B] 

All  the  w^ork  that  was  being  carried  on  prior  to 
July  first  I  handled  the  collections  myself  with  the 
exception  of  those  contracts  Mr.  Rsauer  had  in  his 
hands;  and  then  even  so,  those  jobs  were  collected 
by  me  and  turned  over ;  but  the  14th  Avenue  paving 
had  not  been  started  when  I  was  there.     The  grad- 
ing on  14th  Avenue  which  was  that  because  that  was 
prior  to  that  I  attended  to  all  the  collecting  of  that. 
There  w^ere  at  least  two  or  three  months  as  near 
as  I  can  figure  between  grading  and  paving.     The 
bills  for  the  grading  were  gotten  out  on  14th  Avenue 
contract  along  in  April,  1914,  and  ran  into  Feb- 
ruary, 1915.     Mr.  Rauer  had  nothing  to  do  with 
that;  none  other  than  the  City's  portion  which  we 
assigned  to  him.     When  the  City's  portion  was  due, 
of  course  that  ran  into  1915,  but  the  bills  were 
assigned  to  Mr.  Rauer  and  collected  by  us;  that  is 
the    14th   Avenue   bill.     The    Somset   Construction 
Company  had  nothing  to  do  with  the  paving  part  of 
14th  Avenue  job  between  A.  B.  and  C. ;  that  was 
completed  in  May,  1915.     I  think  Mr.  Rauer  made 
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a  contract  with  the  Federal  Construction  Company 
to  do  the  paving  on  it.  He  sublet  the  work  to  it. 
He  sublet  the  work  for  the  grading  and  the  balance 
of  the  paving  and  collected  for  that.  It  was  along 
in  May  Mr.  Rauer  began  to  take  over  these  con- 
tracts. There  is  nothing  in  our  books  as  to  this 
14th  Avenue  paving  contract.  There  is  a  voucher 
in  our  books  No.  2342,  dated  May  10,  1915,  of  Henry 
Mej^er  for  constructing  granite  curb  and  paving 
between  A.  B.  and  €.  a  total  of  $784.70.  I  do  not 
know  whether  that  was  made  out  before  or  after 
the  work  was  done.  Lots  of  these  bills  were  made 
out  long  before  the  bills  were  due.  I  do  not  know 
why  w^e  sent  out  voucher  2365  for  $750  on  May  10, 
1915,  for  this  work.  That  voucher  is  a  carbon 
copy  of  the  bill  that  we  sent  out.  The  item  of 
March  24,  1915,  14th  Avenue  paving  $560  and  the 
item  of  the  same  date  $743.04  represents  the  Federal 
Construction  Company's  bill  for  paving  14th  Ave- 
nue. [234]  There  is  no  payment  on  that  bill.  It 
was  just  a  bill.  In  the  ledger  under  the  caption, 
Examinations,  is  an  item  marked  'February  11, 
1915,  14th  &  B.,  $8.'  That  would  show  that  some' 
part  of  the  work  on  14th  &  B.  Sts.  was  completed 
before  that  date.  The  ledger  also  shows  a  pay- 
ment to  E.  C.  Moran  on  account  of  paving  con- 
tract, 14th  Avenue  of  $350  on  January  16,  1915." 

The  entries  showing  the  pa}Tiients  to  the  Federal 
Construction  Company  of  the  items  of  $560  and 
$743.04   show  that  the  paving  contract  was   com- 
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pleted  at  least  as  early  as  March  24,  1915,  on  14th 

Avenue. 

With  reference  to  those  items  appearing  on  page 
3  of  the  credit  side  of  Mr.  Rauer's  original  account, 
I  remember  one  time  in  checking  some  of  those 
items,  as  being  collections  of  sums  which  were 
assets  of  the  Sunset  Construction  Co.  as  of  date 
prior  to  February  19,  1915,  but  at  the  time  I  was 
checking  them,  it  was  only  from  memory,  that  was 
as  I  could  remember,  whether  they  belonged  to 
that  statement  or  not.  The  only  ones  that  I 
checked  out  were  those  that  I  was  pretty  certain 
of  at  the  time  that  those  belonged  in  there.  That 
first  item,  July  6th,  Reeder  &  Foster,  $407.20—1 
checked  off  that  first  item,  I  think  as  being  an  item 
which  was  an  asset  of  the  Sunset  Construction  Co. 
prior  to  the  date  of  this  bankruptcy.  And  that  is 
true  about  the  item  under  date  of  January  15, 
1916,  order  of  Bosworth,  $500. 

I  have  been  over  this  statement,  and  am  familiar 
with  the  items  there,  and  the  items  designated  by 
the  name  of  Federal  Construction  Company  and 
Dowling.  I  would  know  where  my  ledger  account 
is,  showing  the  dates  on  which  these  items  were  col- 
lected, if  they  come  in  at  the  time  I  was  keeping  the 
books,  I  would  have  something  in  the  ledger  there. 
I  would  not  say  that  these  items  collected  from 
Dowling  and  the  Federal  Construction  Company 
were  not  applicable  in  time  prior  to  the  [235] 
bankruptcy,  on  February  19,  1915,  because  we  were 
dealing  with  Dowling  and  the  Federal  Construction 
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Company   even   after   I  had  left  the   company,  I 

know.     We  were  dealing  with  them  continuously. 

Mr.  Williams  here  offered  in  evidence  that  por- 
tion of  a  petition  for  leave  to  foreclose  chattel 
mortgage  entitled  in  the  above-entitled  court  in  the 
matter  of  A.  E.  Buckman,  Bankrupt,  and  sworn 
to  by  J.  J.  Rauer  on  the  13th  day  of  November, 
1916,  which  reads  as  follows: 

''Petitioner,  J.  J.  Rauer,  represents  that  on  the 
9th  day  of  March,  1911,  he  loaned  to  the  Sunset 
Construction  Company  the  sum  of  $500  and  there- 
after loaned  various  simis  of  money  at  different 
times  aggregating  upon  the  15th  day  of  March, 
1915,  the  sum  of  $105,615.84  upon  which  there  has 
been  paid  back  to  petitioner  J.  J.  Rauer,  the  sum 
of  $76,641.02,  leaving  a  balance  due  of  $28,874.82; 
that  all  of  this  sum  is  secured  by  chattel  mortgage 
hereinabove  mentioned. 

Said  petition  further  avers  that  the  chattel  mort- 
gage referred  to  was  executed  June  16,  1914." 

(Applicant  has  not  made  a  part  of  this  state- 
ment the  various  checks  and  books  and  documents 
introduced  in  evidence  as  vouchers  for  or  in  ques- 
tion of  the  account  of  J.  J.  Rauer  for  the  reason 
applicant  does  not  question  in  his  exceptions  the 
deductions  made  by  the  Master  on  account  of  in- 
terest and  discount  and  on  account  of  one  duplica- 
tion of  an  item;  but  appellant  has  necessarily  con- 
fined this  statement  or  bill  of  exceptions  to  those 
matters  that  relate  to  the  exceptions  specified  by 
him.) 
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(Neither  has  there  been  incorporated  in  this  bill 
of  exceptions  or  statement  the  exceptions  made 
and  filed  to  the  report  of  the  Master,  and  which 
were  subsequently  passed  upon  [236]  by  the  Mas- 
ter, as  the  exceptions  not  allowed  by  the  Master 
were  subsequently  incorporated  in  the  exceptions 
to  the  Master's  report  which  were  presented  to  the 
District  Court  upon  objection  to  confirmation  of 
said  report  and  which  form  a  portion  of  the  record 
on  appeal.) 

Testimony  of  J.  J.  Rauer,  for  Defendants    (Re- 
called). 

J.  J.  EAUER,  recalled:  "In  getting  up  the  peti- 
tions which  I  verified  and  which  were  filed  in  this 
action,  I  think  I  gave  my  books  to  you,  Mr.  An- 
thony, and  you  added  and  subtracted  and  reached 
a  lump  sum.  I  think  my  checks  were  in  evidence 
in  this  court  at  the  time  and  that  I  did  not  have 
them  on  hand.  I  never  stated  in  my  affidavit  that 
on  the  15th  day  of  March,  1915,  I  had  an  account 
stated  with  Mr.  Buckman.  I  know  what  an  ac- 
count stated  is. 


George  H.  Hatfield  et  dl.  315 

"Exhibit  1,  introduced  in  evidence,  being  State- 
ment of  Account  of  J.  J.  Rauer  with  Sunset  Con- 
struction Company,  reads  in  part,  as  follows: 

Exhibit  No.  1. 

CREDITS,  GENERAL  ACCOUNT. 

1915 

July     6  Reeder  &  Foster   ... .  407.20 

McNeil    10. 

9     F.  J.  Gallagher  200.00 

14     F.  J.  Gallagher 190. 

14    F.  J.  Gallagher 267.50 

Settle- 
ment 

31  J.  E.  Phillips  27  &  K  600. 

31     Rolandi     2.25 

[237] 

1915 

Sept.  31     English     14.15 

"      Robbin    18.30 

"      G.    Mateo     1.50 

''      A.    Frank    2.25 

T.  Veralda   1.25 

5    Vogt  &  Foster    1,227.50 

G    L.    G.   Roberts    34.29 

7     E.  Chun,  check 1.65 

9  Reece,  old  claim  T.  St.  150. 

"      Bowling    200. 

12     Geissler     81.25 

J.   P.   Holland    208.15 

19     T.    Dowling    600. 
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Sept.  22     Tucker    95. 

Oct.  ■     4     Reader  &  Vogt 13.25 

1     Jack  Dowling    50. 

''      Scrap   Iron    75. 

28     Rear   Teaming    5.50 

''      Foster  &  Vogt   91.48 

Nov.     6     Jack     Dowling    125. 

20  Federal      Construction 

Co 150. 

Dec.       6     Foster  &  Vogt 55.12 

Federal  Const.   Co.    . .  80. 

Federal   Const.   Co.    .  .  174. 

Wood   for    Cement    .  .  78.74 

Warren,  San  Anselmo  5. 

McGuffugan     11.50 

D.  F.  Cramer    136.37 

Dr.  O.  M.  Jones 100. 

Federal     Construction  250. 

30  Blanchard  &  Brown..  32. 

31  E.  K.  Wood 29.39 

Nov.  30    Dowling     200. 

1916 

Jan.    15     Order  of  Bosworth   . .  500. 

17     Fay  Improvement  Co.  183.40 

21  Fay  Improvement   Co.  26.75 

22  Federal  Const.   Co.    ..  300. 
27     Blacksmith     5. 

Feb.      1     Teaming    73. 

' '      Harris     60. 

"      Telephone     7.50 

"      Water     10. 

"      Rent    25. 

8    Blacksmith     5. 
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Aprl.    5     Dowling     250. 

''      Dr.  Joy  (Dowling)    . .  317.12 

10    Harris     60. 

Telephone     7.50 

Water    9.80 

Eent     25. 

Hutton   job    29. 

May     3     Cramer   machine    ....  169.50 

Harris     60. 

Water    10. 

Eent    25. 

Telephone     7.50 

W.   Nunes    7. 

Hauser    6. 

[238] 
1916 

May      5    Walsh   7.50 

Alischer    5. 

23    J.  W.  Wright   (Dowl- 
ing)       178.75 

10    Hutton       Sand       Ma- 
chine      212.50 

Hutton       Sand       Ma- 
chine      212.50 

Harris,     60. 

Rent    25. 

Telephone     7.50 

Water    10. 

Watchman    7.50 

27    Hutton       Sand      Ma- 
chine      152. 
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30    Water    10. 

'Telephone     8.90 

Watchman    7.50 

Harris     60. 

June  30    Rent     25. 

''      Cramer    Blacksmith..  96.80 

July  20    Burns     18. 

Fordeso     1.25 

Farcello    7.25 

29     Hilton      5. 

''      Souza    24. 

Aug.   .  1    Harris     60. 

''      Eent    25. 

''      Telephone     8.90 

"      Water      10. 

''      Blacksmith    82.25 

14     Sand     Machine     Hut- 
ton    350. 

Morgan  Imp.   Co.    . . .  76.82 

Morgan  Imp.  Co 82.31 

Lipman     62.50 

J.  W.  Wright   125. 

Hirschler    50. 

Board  of  Trade  (Gra- 
ding)      193.22 

J.  W.  Wright   95. 

D.  E.  Perry 22.50 

Mrs.   Griffith    5. 

24     Gadisk     20. 

M.  Newman   30. 


Oct. 

20 

Nov. 

16 

1915 

Oct. 

28 

Nov. 

6 
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1916 

Feb.     2     Clark  job    45.90 

10    Teaming-  &  Grading.  .  10. 

May   22     Ducas     55.65 

"      Thompson,       Hauling 

Dirt    32.50 

July     3     Ducas    50. 

Aug.  12    J.  Dowling   8,409.80 

1915 

Dee.     3    H.  A.  Moore   100. 

Feb.    11     City    &    County    Hos- 
pital       250. 

Mch.     9    Harroway     10. 

Dec.     4    Neil   Thomas    39. 

Heyman  City  Imp.  Co.  370. 

Iverson    500. 

Mch.  25    Heyman  &   Co.    (22  & 

L.  lots)    4,000. 

[239] 

Apr.  10    Joseph  Estate    1,100. 

O.   Heyman    48.72 

Dec.      7     15  lots  ®  $1000, 15,000. 
Sub.    to    Mort- 
gage     9,000.  6,000. 

Credits 

HITTELL  CONTRACT,  22d  Ave.  bet. 

H.  &  I. 
1915 

July    19     a/c     1,318.11 

"      a/c     4,140.34     5,521.45 
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Credits 
ACADEMY  OF  SCIENCE 
•      CONTRACT. 
1915 

Aug.  31     a/c    225. 

Oct.     1  75. 

1916 

Jan.    18  200.  500. 


Credits 


1915 


14th  Ave.  bet.  A.  B.  and 
C.  Sts.,  Contract. 


Weinstein  Bros 137.50 

Cora  Rive    267.21 

W.  B.  Ryder  306.70 

Cora  Rive 55. 

J.  H.  Babbitt   300.91 

O.  Heyman  &  Bro.  . . .  750. 

J.  F.  Corkery  50-. 

J.    Maloney    250. 

1916 

Jan.      6     Chas.  Katz   100. 

E.  E.  Jordan  83.65 

Chas.    Lathrop    145. 

J.  H.  Babbitt   65.60 

1915 

July    6    J.  Turey    30.25 

W.  F.  Gardenus 160. 

C.  R.  Russell 195. 

Sept.  16    Anna  Solari 148.81 

Heyman    250. 
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Diifour    20. 

H.  Meyer   1,398.04 

S.   Mej^er    1,750. 

Getz ....  521.83 

July  26     Dufour     10. 

Aug.  22     Duf our    10. 

1916 

Jan.     3     S.   Meyer    487.60 

26    Katz,   Bal 67.50 

6    Getz  &  Son 500. 

HYMAN  JOB,  14th  &  B. 
1915 

Nov.     6     a/c  300. 

13  300. 

23  200. 

Dec.    24  400. 

31  200. 

1916 

Jan.     8  200. 
[240] 
1916 

Jan.    14  500. 

15  1,200.      11,340. 


Proceeds  of  sale  of  Chattel  Mort- 
gage now  in  hands  of  Referee,  $  3,706.  " 
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OSCAR  HEYMAN,  testified  in  substance,  as  fol- 
lows: 

We  entered  into  a  contract  with  the  Sunset  Con- 
struction Company  on  outside  Lands  Block  297, 
14th  Ave.  between  Anza  and  Balboa  called  Grading 
Account  No.  2.  On  Nov.  6,  1915,  we  paid  the  Sun- 
set Construction  Company  $300;  on  Nov.  13,  1915, 
$300;  on  Nov.  24,  1915,  $200.00;  Dec.  23,  1915, 
$400.00;  Dec.  31,  1915,  $225;  On  January  8,  1916, 
$200.00;  on  January  12th,  we  paid  J.  J.  Rauer 
$500.00  on  instructions  from  Buckman  or  Sunset; 
February  29,  1916,  we  paid  the  Sunset  Construction 
Company  $1,200  by  way  of  a  lot  located  in  Outside 
Lands  Block  409 — that  is  Cabrillo  and  34th  Avenue. 
This  lot  was  taken  by  the  Sunset  Construction  Co. 
in  part  payment  for  the  work  done  on  14th  Avenue 
— the  deed  was  made  to  W.  H.  Chapman  at  the  re- 
quest of  the  Sunset  Construction  Co.  We  made 
this  deed  under  proper  instructions,  because  we 
would  not  put  ourselves  liable  to  Mr.  Rauer  or  to 
Mr.  Buckman  without  it.  , 

As  far  as  I  remember  there  were  assignments 
from  Buckman  to  Rauer  in  various  cases,  and  I 
know  he  always  appeared  in  many  of  the  transac- 
tions. 

The  $500  payment  to  Rauer  on  January  12,  1916, 
was  made  by  virtue  of  an  assignment  to  him  from 
the  Sunset  and  was  on  the  same  account  as  the 
$1,200  lot.    At  the  time  that  lot   was   deeded   to 
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Chapman  I  knew  that  Rauer  held  an  assignment 

of  this  account. 

On  May  21st,  I  paid  $750  and  on  May  24th,  I 
paid  $250.00  to  Eaiier  and  the  Sunset  Construction. 
In  addition  to  that  we  paid  for  curbing — that  did 
not  enter  into  this  contract.  Those  payments  were 
on  the  14th  Avenue  contract.  Then  on  June  8, 
1915,  I  paid  Rauer  and  Sunset  $500.  The  pay- 
ments in  May  and  June,  1915,  were  on  account  of 
the  14th  Ave.  contract. 

There  was  another  contract  with  Moran,  and  a 
'.contract  [241]  with  a  man  by  the  name  of  Gra- 
ham for  some  curbing.  On  the  same  contract  for 
grading  there,  for  the  corner,  we  paid  April  23, 
1915,  Sunset  Construction  Co.  $250.00;  April  28th, 
$200.00 ;  and  April  30th,  $200.00.  They  were  simply 
charged  to  the  Sunset  Construction  Company  and 
applied  to  the  corner  100x102,  14th  Ave.  and 
Balboa. 

Now  he  did  some  work  for  us  on  Outside  Land 
Block  406,  on  26th  Ave.,  between  Fulton  and  Ca- 
brillo.  He  graded  22d  Ave.  for  us  from  Lincoln 
Way  to  Irving  Street.  We  settled  with  him  on 
March  31,  1916,  and  the  job  was  commenced  easily 
a  year  before  that.  We  conveyed  two  lots  to  Mr. 
Rauer  at  an  agreed  valuation  of  $4,000  in  payment. 

The  amounts  I  have  read  out  as  being  paid  for 
work  on  14th  Ave.  are  for  the  grading  work,  the 
paving  is  not  entered  in  this  account.  The  paving 
contracts  were  entered  into  with  the  City  Street 
Improvement    Co.    and    the    Federal    Construction 
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Co.     The  items  I  have  here  are  simply  grading  ac- 
counts which  we  entered  into  with  the  Sunset. 

The  MASTER.— It  is  perfectly  clear  that  it  is 
all  grading.  He  so  stated  in  his  testimony  this 
morning. 

The  WITNESS.— It  is  all  grading. 

Q.  Now,  on  this  sheet  marked  "Street  Work," 
you  will  notice  an  item  May  21,  and  another  item 
May  24,  to  J.  J.  Rauer.        A.  Yes. 

Q.  One  item  $750  and  the  other  $250.  Now, 
those  items  were  paid  to  Mr.  Rauer?        A.  Yes. 

Q.  On  those  dates? 

A.  Yes;  that  is  our  check  register. 

Q.  They  have  no  reference  to  this  grading  work, 
have  they?        A.  No. 

Q.  That  was  for  some  other  work? 

A.  We  entered  into  a  contract  for  paving  and 
sewering  and  curbing  of  14th  Avenue;  that  is  rep- 
resented here  in  this.     [242] 

Q.  That  would  be  this  separate  sheet  here? 

A.  Yes. 

Q.  So  that  you  would  change  your  testimony  of 
this  morning  in  that  respect?        A.  Yes. 

The  MASTER. — This  separate  sheet  here  means 
nothing  in  the  record. 

Mr.  ANTHONY.— I  am  referring  here  by  "this 
separate  sheet,"  to  the  sheet  taken  from  the  ledger 
account  of  Mr.  Heyman.  pertaining  to  Outside  Land 
Block  297  and  marked  "Street  Work  Account," 
and  there  is  a  reference  on  this  in  writing,  Moran 
and  Sunset  Construction  Company. 


George  H.  Hatfield  et  al.  325 

(Testimony  of  Oscar  Heyman.) 

A.  Yes. 

Q.  That  would  refer  to  a  separate  contract,  would 
it? 

A.  Moran  had  the  original  contract  for  that  work. 

The  receipt  in  evidence  which  is  dated  June  8, 
1915,  for  $500,  is  signed  by  J.  J.  Rauer.  It  is 
signed  A.  E.  Buckman  per  J.  J.  Rauer.  Mr.  Rauer 
used  to  come  in  for  money  independent  of  Buckman 
and  when  he  came  in  for  money  he  had  to  receipt 
for  it.  Probably  he  signed  for  it  when  he  received 
it.  When  he  came  in  for  money  Buckman  did  not 
sign  for  him.  The  statements  I  show  you  are  true 
transcripts  of  our  ledger  pages  and  contain  a  true 
statement  of  the  moneys  paid  by  us  and  the  ac- 
counts upon  which  it  was  paid.  Thereupon  four 
ledger  sheets  were  admitted  in  evidence,  one  of 
which  is  in  the  words  and  figures  following: 

'*NAME:  0.  L.  297.     St.  Work  a/c. 
DOCUMENT :  Moran  &  Sunset  Const.  Co.  Charges. 
1915 

May  21    To  J.  J.  Rauer  &  Sunset 750. 

24  ''  ''        250. 

June     1  Edw.  C.  Moran  sewer 100. 

8  J.  J.  Rauer  &  Sunset 500. 

15  Edw.  C.  Moran 130. 

July  30  H.  Graham  &  Sunset 200. 

Aug.  21  H.  Graham  acct 100 .  v 

Sept.  30  ''         infuU 200. 

Oct.     4  *<  179.03 

[243] 
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The  ledger  sheets  entitled  '0.  L.  Grading  acct. 
#2  "and"  O.  L.  297  Grrading  a/c  Simset,  Corner 
100  xl02'  refer  to  the  grading  of  the  lots  and  not  the 
grading  of  the  street. 

There  was  a  payment  made  to  Edward  C.  Moran 
on  account  of  Sewer  $100.00,  June  18th,  and  an  item 
to  J.  J.  Rauer  and  Sunset  $500.00',  and  an  item  of 
$200.00  to  Graham  for  curbing  on  July  30.  All  this 
was  in  1915. 

We  originally  had  a  contract  with  Moran  for 
paving  and  sewering.  He  had  nothing  to  do  with 
the  grading  at  all.  The  contract  was  at  22d  and 
Lincoln  Way.  The  ledger  sheet  marked  "0.  L. 
297,  St.  Work,"  embodied  grading  of  street,  sewer- 
ing, bituminizing  and  curbing.  That  was  the  street 
on  14th  Avenue.  Moran  did  the  paving  and  sewer- 
ing, not  the  grading. 

I  have  one  original  bill  that  I  have  located,  and 
it  says:  "Oscar  Heyman  &  Bro.  to  Sunset  Construc- 
tion Co.,  April  28,  1915,  to  grading  your  property 
fronting  100  feet  on  B.  St.  and  102  ft.  on  14th  Ave- 
nue, as  per  contract  dated  April  19,  1915,  $953.00." 
Then  there  was  due  $100.00,  and  there  was  a  balance 
of  $853.00.  Then  he  received  $250.00,  and  shows 
on  it  "credit  by  cash  May  1,  1915,  and  May  8th." 
That  includes  the  grading  of  lot. 

The  sheet  0.  L.  297,  Street  Work  Account,  in- 
cludes the  paving.  The  contract  was  with  the  Sun- 
set Construction  as  far  as  our  direct  dealings  went. 
Moran  was  the  sewer  contractor.  Graham  laid  the 
granite  curb.     The  items  of  Rauer  and  Sunset  in- 
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elude  the  paving  and  the  grading  of  the  street.     My 
acccount  states  "14th  Avenue  and  B.   Grading," 
dated  April  23,  1915. 

I  have  another  one  from  Graham  on  account  of 
Sunset  Construction  Co.  and  J.  J.  Rauer  assign- 
ment of  money  owing  on  street  work,  14th  Avenue 
and  Anza — that  is  H.  Graham.  I  have  also  on  ac- 
count of  Sunset  Construction  Co.  and  J.  J.  Rauer, 
assignment  of  money  owing  on  street  work,  14th 
Avenue  between  Balboa  [244]  and  Anza,  dated 
August  21,  1915^ — payment  of  $200.00  on  account 
of  grading  lot  14th  Avenue,  Nov.  1915.  November 
again,  grading  lot  14th  Ave.  on  account  of  14th 
Ave.  grading,  signed  J.  J.  Rauer. 

The  only  moneys  which  I  paid  to  Rauer  were 
under  assignments  made  to  him  by  the  Sunset  Con- 
struction Co.  Our  ledger  sheet  entitled  O.  L.  406 
shows  that  we  paid  the  Sunset  Construction  Co. 
$300  on  Jan  6,  1915,  and  $200.00  on  Jan..  23,  1915. 
I  have  a  receipt  where  which  shows  that  this  money 
was  paid  for  work  done  on  14th  Ave.  After  I  was 
notified  of  the  assignments  to  Rauer  I  made  no 
payments  without  knowing  that  Rauer  was  in  a 
position  to  control  the  collection  of  the  money  if  he 
desired  to  do  so. 

J.  J.  Rauer 's  journal  introduced  in  evidence 
shows  the  following  entries  with  reference  to  14th 
Avenue  collections: 
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Amt. 
Eeceived 
Charge     for  by 

Curbing  and     Mr.  Eauer 
Paving  or  others 

Webb   $166.25  $137. 

Eyder 319.20  306. 

Reva 322.21  322. 

Babbitt  366.51  366. 

Maloney  319.20  250. 

Katz   207.80  167. 

Jordan 157.50  83. 

Lathrop  198.75  145. 

Gardius   215.93  160. 

Solari 198.75  148. 

Getz  &  Son ...  .  1,043 .  36  1,043 . 

M.  Baker 210.00)  (1,179, 

Hyman 1,969.00)  (1,000. 

Dufour 40.00  40. 

Henry  Meyer) . 

S.  Meyer         ). 2,328. 52  3,148. 

C.  R.  RusseU...    196.00  195. 

Tarpey 336.00  30. 

Corking  198.75  30. 


Balance 

Collected 
and 
retained 
by  Sunset 


28.75 
12.50 


50 

70 

21 

51 

00 

50 

65 

00 

00 

81 

35 

,  00  Graham 

00  Bauer 

00 

04 

00  1.00 

25  305.75 

00  168.75 


69.20 
40.30 
73.85 
53.75 
55.93 
49.94 


8,793.73 
7,853.53 


8,763.53    859.72 
819.52 


Excess 

over 
payment 

Bills 
Collected 
by  Eauer 


819.52 


Loss    to    Mr. 

Bauer  $40.20  $40.20 

The  Sunset  Construction  Company's  books  fur- 
ther show  the     [245]     following  entries : 
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^'Feb.  24,  1915,  Received  from  J.  J.  Rauer, 

check $245 . 

Discount  on  note 5. 

$250. 
Assigned  to  J.  J.  Rauer  note  Ryder  on  14th 

Avenue $250.  " 

Said    books,    being    entries  made  in  the  'Black 
Book'  show  the  following: 
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There  was  admitted  in  evidence  certified  copies 
of  resolutions  passed  by  the  Board  of  Public  Works 
of  the  city  and  County  of  San  Francisco,  showing 
that  the  work  of  the  Sunset  Construction  Co.  for 
grading  public  streets  was  accepted  as  follows: 
14th  Avenue,  C.  to  F.  Streets  Accepted  May  13, 1914. 
14th  Ave.       C.  to  B.       ''  "         May  13, 1914. 

14th  Ave.        A.  to  B.        ''  ''         Jan.  22, 1915. 

14th  Ave.        Crossing  B.  Street   ''         Feb.  19, 1915. 

Defendant  Rauer's  check  stub  #8631  introduced 
in  evidence  shows  that  this  check  was  dated  Febru- 
ary 27,  1915,  and  made  to  [247]  Sunset  Construc- 
tion Company  and  paid  it  on  that  date. 

That  cash  book  of  Sun^t  Construction  Company, 
pages  30  and  31,  entries  for  July,  1915,  shows  the 
following  items: 

On  debit  side  of  cash  book  entry  showing  cash 
receipt  by  Sunset  Construction  Co.  as  follows: 
Foster  &  Vogt  (another  name  for  Reeder 

&  Foster),  in  full  for  Jan.  team  hire.  .   $907.20 

On  credit  side  of  cash  book,  entry  showing  pay- 
ments by  Sunset  Construction  Co.  as  follows: 
Stock  hire,  D.  F.   Cramer,  a/c  Foster  & 

Vogt    order 500.00 

Sunset  Const.  Co. 

J.  J.  Rauer  from  Heyman 95.00 

J.  J.  Rauer  from  Heyman 370.00 

J.  J.  Rauer  from  Foster  &  Vogt 407.20 

[248] 
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(Recalled). 

FILLMOEE  BUCKMAN,  recalled,  testified,  in 
substance,  as  follows: 

The  Sunset  Construction  Company  and  D.  F. 
Cramer,  on  account  of  team  hire,  got  a  sum,  and  on 
January  11,  1915,  this  w[as  setled  (by  Mr.  Rauer  tak- 
ing over  the  account  and  paying  it  in  the  sum  of 
$2248.50.  Mr.  Rauer  has  never  repaid  that  sum. 
Mr.  Rauer  carried  us  for  that.  The  little  black 
book  of  the  Sunset  Construction  Company  intro- 
duced in  evidence  contains  a  correct  statement  of 
the  facts  in  every  instance.  The  entries  were  made 
from  my  personal  knowledge  at  the  time  they  oc- 
curred. 

The  first  pay-roll  on  the  Carolan  job  that  Mr. 
Riauer  was  interested  in  was  a  pay-roll  that  we  did 
not  have  sufficient  money  to  pay  off  with  and  for 
the  money  from  Mr.  Rauer  for  each  man  so  much 
on  account  of  his  time  during  that  month.  Then, 
later  on,  we  paid  off  the  balance  of  that  pay-roll, 
and  the  following  month,  Mr.  Rauer 's  check — that 
was  the  first  pay-roll  where  Mr.  Rauer  drew  his  own 
personal  check  for  each  man.  But  the  one  prior  to 
that  he  gave  a  lump  sum  to  cover  the  amount  that 
we  paid. 

In  reference  to  the  entry  May  14,  1915,  Sol 
Getz  &  Son  check  for  $1,043.36  on  the  Hittell  con- 
tract, I  have  gone  over  the  cards  from  the  19th  of 
February,  1915,  up  to  the  time  the  job  was  com- 
pleted.    The    stock   hire    account    will    amount   to 
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$8,000  or  $9,000.     Mr.  Eauer  was  paying  the  hire 

account  bills. 

I  have  taken  the  foreman's  report  and  made  up 
the  number  of  horses  that  were  used,  and  taken  it 
at  the  rate  of  $1.50  in  order  to  find  out  what  must 
have  been  the  cost  of  the  stock  on  this  job.  I  have 
also  got  the  vouchers  on  that  to  prove  that  there 
was  $8,000  for  stable  expenses  for  stock  hire,  horse 
shoes  and  that  kind  of  stuff.     [249] 

Those  vouchers  cover  payments  beginning  from 
June  up  to  December,  1915 — that  was  five  months — 
of  course,  there  are  other  jobs  that  come  in. 

The  28th  Ave.  contract,  between  I.  and  J.,  Mr. 
Rauer  had  the  assignment  prior  to  the  date  of  the 
bankruptcy;  in  fact,  we  were  signing  the  contract 
up  at  the  time,  but  the  work  was  done  after  that. 
It  belonged  in  there.  The  first  work  that  was  done 
on  this  job  was  July  12,  1915. 

The  McNutt  contract  was  dated  along  in  1912 
and  was  assigned  to  Mr.  Bauer.  I  do  not  know  just 
the  date  of  the  assigmnent.  The  contracts  are  not 
filed  until  the  permit  is  granted  by  the  Board  of 
Public  Works,  and  the  parties  to  the  contract  can- 
not go  upon  the  public  streets  and  commence  to  do 
the  work  imtil  that  permit  is  granted. 

As  to  the  Academy  of  Science  contract.  The  pay- 
roll starts  on  July  1,  1915,  and  ends  on  the  21st.  It 
was  a  short  job.  There  are  the  original  cards. 
These  checks  are  mixed  up  \\dth  the  H.  and  J.  job 
and  22d  and  Lincoln  Way.  These  are  the  original 
time  cards. 
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Q.  I  will  ask  you  if  there  is  not  a  $200  credit  in  the 
original  account  showing  that  the  total  amount  re- 
ceived on  the  Academy  of  Sciences  contract  was 
$500  instead  of  $300,  as  you  make  it  appear  in  this 
amended  statement. 

A.  On  page  8  on  January,  1916,  there  is  a  credit 
of  $200,  but  that  had  nothing  to  do  with  the  contract 
at  all,  so  they  told  me.  I  know  nothing  about  it; 
it  had  no  bearing  on  it  at  all. 

The  date  of  the  permit,  28th  Avenue,  Irving  and 
Judah  Streets,  was  granted  on  May  5th,  1915,  that 
was  the  date  of  the  first  permit. 

Payment  for  getting  these  signatures  to  these  con- 
tracts is  made  whenever  the  signature  is  obtained. 
On  this  particular  job,  there  are  two  signatures 
that  we  could  not  get;  in  fact,  I  could  not  get  them. 
Mr.  Joe  McHugh  went  out  and  got  the  two  signa- 
tures, and  Mr.  Rauer  paid  him.     [250] 

I  am  familiar  with  the  Academy  of  Science  con- 
tract. The  Sunset  Construction  Company  had  a 
contract  with  the  Academy  of  Sciences  for  doing 
certain  work  around  the  Museum  out  there,  and  that 
was  completed  with  the  exception  of  certain  back- 
filling that  was  to  be  done  after  the  building  was 
completed.  When  the  time  came  to  complete  the 
contract  it  cost  a  great  deal  more  to  complete  it  than 
the  balance  retained  by  the  Academy  of  Sciences. 
Later  on,  we  had  to  go  back  and  do  that  work. 
Then  there  was  a  balance,  I  believe  it  was  $300  odd, 
due  the  Sunset  Construction  Company  on  the  con- 
tract.    After  that  there  was  some  work  done  for 
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the  Academy  of  Sciences,  but  it  was  day  work;  it 
was  not  contract  work;  it  was  hauling  around  the 
building  there,  it  was  so  much  a  load.  In  the  gen- 
eral statement  there  are  two  items.  Academy  of 
Sciences  balance  of  $300,  and  then  there  is  this 
other  amount  for  $200.  In  looking  that  up,  I  find 
that  was  for  hauling  that  was  done  there  by  the  day. 

On  the  ledger  here,  the  item,  July  21st,  1915,  $352, 
is  for  work  done  by  the  day ;  they  were  hauling  ma- 
terial in  and  around  the  building.  The  balance  on 
the  contract  is  $300  and  some  odd  dollars.  The 
cards  that  Mr.  Clark  has  were  the  vouchers  to  sus- 
tain this  $352  item  which  was  day  work,  July  21, 
1915.  The  cards  show  that.  These  cards  were  for 
that  $352  item,  which  represents  the  day  work  done 
on  that  job.  I  cannot  say,  right  offhand  whether  it 
is  correct  or  not. 

This  money  was  received  by  Mr.  Rauer,  accord- 
ing to  his  statement,  and  was  a  balance  on  this  con- 
tract work  which  was  done  before  the  day  work 
was  commenced.  There  is  no  question  about  that. 
[251] 

Testimony  of  J.  McCoy. 

J.  McCOY  testified  in  substance  as  follows: 
I  have  been  working  for  the  Sunset  Construction 
Co.  continuously  for  28  years  and  up  to  March, 
1919,  and  my  occupation  was  manager  of  teaming, 
grading  and  construction  work,  and  for  10  years 
I  was  Buclanan's  superintendent  of  machinery  and 
equipment.     The  equipment  consisted,  principally, 
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of  scrapers,  plows,  sand  machines,  cars  and  tracks. 
On  the  T.  Street  job  they  used  from  2  or  3  scrapers, 
up  to  8  or  10  at  different  times,  5  or  6  blocks  of 
track — these  blocks  were  240  feet  to  the  block,  about 
25  cars  and  one  sand  machine.  This  equipment  was 
used  during  the  whole  time  the  job  was  in  progress. 
The  rental  value  was  25  cents  a  day  for  the  scrapers 
and  25  cents  a  day  for  the  cars.  The  sand  machine 
was  a  conveyer  w^ith  an  endless  chain  on  it  used  for 
loading  cars.  The  T.  street  job  started  before  any 
wiring  was  done  by  the  Pacific  Gas  &  Electric  Co. 

A  man  named  Hutton  used  two  trams  of  about 
six  cars  each  per  day ;  and  also  a  sand  machine  and 
track.  This  same  equipment  was  used  on  the  job 
on  28th  Avenue  betwieen  J.  and  K.  Streets — also  on 
the  same  avenue — 29th  Avenue  between  I.  and  J. 
Streets ;  also  on  the  Richmond  side,  28th  Avenue  be- 
tween J.  and  K.  Streets.  There  were  about  18  cars 
in  regular  use,  and  some  extra  for  emergencies.; 
there  was  also  used  one  sand  machine  and  about  two 
blocks  of  track. 

On  the  Hittell  job,  22d  and  Lincoln  Way,  there 
were  21  cars  in  actual  use  and  three  or  four  extra 
cars,  the  sand  machine  and  quite  a  string  of  track 
there.  This  work  was  done  along  Lincoln  Way, 
down  along  Golden  Gate  Park  from  22d  to  3'6th — 
about  14  blocks,  3000  feet,  and  about  a  mile  of  track 
was  used. 

None  of  this  equipment  was  scrapped  or  sold 
during  the  time  [252]  that  he  was  foreman.  The 
sand  machine  was  hired  by  McHugh,  for  which  he 
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paid  a  rental  of  $150.00  a  month.  The  Morgan  Im- 
provement Company  had  a  few  cars — three  or  four 
cars,  and  a  couple  of  hundred  feet  of  track. 

In  the  equipment  altogether,  there  were  four 
sand  machines,  60  cars,  aJbout  a  mile  of  track,  7  or 
8  scrapers. 

'One  sand  machine  was  used  on  the  Fernando  Nel- 
son job,  about  25  cars  and  about  a  mile  of  track. 

It  appears  from  the  books  and  accounts  intro- 
duced in  evidence  that  the  jobs  and  their  duration 
on  which  J.  J.  Rauer  used  any  of  the  equipment 
mortgaged  to  him  by  the  Sunset  Construction  Com- 
pany were  the  following: 

T.  Street  job— April  11,  1916,  to  July  24,  1916, 
33^  months. 

Testimony  of  Thomas  W.  Simmie. 

THOMAS  W.  SIMMIE  in  substance  testified  as 
follows : 

That  he  had  been  employed  in  looking  after  the 
;Sunset  Construction  Company  jobs,  and  some  time 
actually  as  foreman;  that  the  Sunset  Construction 
Company  owned  three  sand  machines,  and  Buckman 
owned  one;  there  were  about  60  iron  Koppel  cars, 
and  quite  a  number  of  wiooden  cars,  and  a  little 
more  than  a  mile  of  track.  This  equipment  is  the 
very  equipment  that  was  made  the  subject  of  the 
sale  in  bankruptcy. 

The  wooden  cars  and  some  track  were  not  used 
on  a  job  on  San  Buno  Avenue  being  conducted  by 
the  Federal  Construction  Co.     There  were  no  streets 
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near  it  at  that  time — the  nearest  street     [253]     was 
Oakdale  Avenue.     It  was  used  on  the  West  side  of 
Oakdale  Avenue — they  worked  on  both  sides  of  Oak- 
dale  Avenue. 

My  experience  as  to  rental  value  of  this  equip- 
ment is — that  I  was  in  conjunction  with  the  rental 
of  a  machine  on  Fulton  Street.  Mr.  Buckman 
rented  one  to  a  man  that  fell  down  on  it,  and  he 
took  it  over  himself,  and  I  ran  that  machine  with 
Mr.  Buckman  afterw^ards,  and  I  know  that  Mr. 
Buckman  was  getting  $150.00  for  the  rental  of  these 
sand  machines.  I  personally  had  charge  of  the  ma- 
chines on  different  occasions  and  personally  rented 
some  of  the  machines.  The  rental  value  of  the 
machines  was  $150  a  month.  On  the  Nelson  Track 
Koppel  cars  were  being  rented  for  $5.00  a  month 
a  car,  and  3  cents  a  foot  for  the  track  by  Buckman 's 
concern.  I  was  then  in  Buckman 's  employ  and 
knew  what  the  Koppel  cars  were  rented  for  also 
the  track.  I  have  here  the  verified  claim  of  J.  J. 
Rauer,  against  the  Buckman  Estate  and  that  claim 
shows  that  the  wiring  done  by  the  Pacific  Gas  & 
Electric  Company,  on  the  T.  Street  job  was  done 
on  March  20,  1916,  and  that  the  certificate  of  com- 
pletion shows  that  the  job  wias  completed  on  Decem- 
ber 13,  1916. 

I  saw  some  of  this  equipment  in  use  on  the  two 
jobs  on  28th  Avenue,  one  between  J.  and  K.  Sts.,  and 
the  other  between  I.  and  J.  Streets,  and  I  saw  some 
of  this  equipment  in  use  on  the  Hittell  job,  22d  and 
Lincoln  Way  a  great  many  times.    McHugh  only 
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took  the  shovel  alone,  or  the  same  machine  alone — 

no  track  or  equipment.     He  paid  $150.00  a  month 

rental. 

It  was  thereupon  admitted  by  counsel  for  J.  J. 
Riauer  that  the  amounts  shown  by  J.  J.  Rauer's  ac- 
count in  evidence  to  have  been  collected  from  'Hut- 
ton'  were  paid  for  use  of  the  equipment  referred 
to  in  the  above  testimony."     [254] 

Testimony  of  S.  P.  Doyle. 

S.  P.  DOYLE,  Cashier  of  the  Federal  Construc- 
tion Company,  testified  in  substance  as  follows: 

I  have  been  cashier  of  the  Federal  Construction 
Co.  for  10  years  and  was  in  that  position  w^hen  a  job 
was  done  by  that  Company  on  San  Bruno  Ave.  near 
Oakdale  Ave.  The  Federal  Construction  Co.  made 
certain  payments  to  J.  J.  Rauer  after  that  job  was 
completed.  I  have  here  duplicate  checks  issued  to 
Rauer  and  Buckman  or  Rauer  and  Sunset  Con- 
struction Co.  Some  of  the  checks  were  paid  to  the 
Sunset  Construction  Co.;  some  to  J.  J.  Rauer  as 
assignee  of  the  Sunset  Construction  Co.  and  A.  E. 
Buckman;  and  some  were  paid  on  orders  given  on 
us  by  those  persons.  The  payments  all  got  into 
one  account,  that  is  paying  bills  for  rental  of 
wagons,  and  rail,  cars,  and  in  settlement  of  his  pro 
rata  share  of  the  job  on  Balboa  St.,  21st  Ave.,  and 
this  San  Bruno  job.  The  statement  shows  that  we 
paid  the  following  amounts  which  are  listed  on  our 
ledger  sheet : 


1915 

Nov. 

20 

30 

Dec. 

9 

22 

31 

1916. 

Jan. 

22 

Apr. 

8 
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Cash  to  S.  C.  Co 150. 

Cash  to  S.  C.  Co 200. 

Cash  to  Harvey  Graham, 

order  S.  C.  Co 254. 

Cash  to  S.  C.  Co 250. 

Rent    for    cars,    Carolina 

St 210, 

Cash  to  S.  C.  Co 300.. 

Cash  to  S.  C.  Co.  &  J.  J. 

Rauer   250. 

19    Bill  assigned  to  S.  C.  Co. 

Joy's  21st  Ave 317.12 

14     Cash  to  J.  F.  Dowling  & 

Co 275.02 

Note:  Amt.  to  be  charged 
to  S.  S.  Co.,  J.  J.  Bauer 

May    4    Cash  to  S.  C.  Co 100. 

23  Acct.  against  H.  M.  An- 
thony, Foerster  St.  as- 
signed to  them 125.08 

23    Acct.  against  Joseph  Est., 

21st    Ave 1305.52 

18  .  Cash  to  A.  E.  Buclmian. .     GO.. 
Aug.  12     Cash  in  full  to  J.  J.  Bauer 

of  all  accts 7139.62 

Sept.  12    Cash  to  A.  E.  Buckman. .     10. 
29    Pro  rata  share  collecting 

Bannock  Ass 10. 

29    Amt.   collected  by  Bauer 

from  Seashore  Bealty. .  544.50 
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1916. 

Sept.  29    Pro  rata  share  loss  21st 

Ave.,  407o 227.81 

29    Pro  rata  share  profit  B. 

Street,  ^0%   491.60 

29  Allowance  Joseph  Est. 
orig.  chg.  $1305.52,  col- 
lected $1100  diff 205.5 

29    Pro  rata  share  profit  San 

Bruno,    50^0 9858.1 

[255] 

'Sept.  29  Order  given  to  A.  Young 
&  Buckman  &  chg. 
Buckman  account 205 .  20 

29     Team    hire    etc.     20th    & 
Wisconsin,  San  Bruno, 
14th,   19th,   Irving   St., 
Forest  Hill,  21st  &  B., 
15th   Ave 5190.5 

29    Allowance  made  to  Buck- 
man  188.6 

29    Allowance  made  to  Buck- 
man   91 . 4 

29    Allowance  made  to  settle : 

Total  Allow 1396.66 

Prev.  Ent 203.07 


1193.5 


1917. 

Apr.  14    Cash  J.  J.  Rauer 292.05 

30    Jos.  Dillon  acct.  assigned 
to    S.    C.    Co.    &   J.    J. 

Rauer    287.75 

30    Diff.  on  acct 20.88 
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The  check  of  Aug.  12  for  $7,139.62  covered  pay- 
ment in  full  to  date  for  team  hire,  rental  of  cars  and 
all  other  charges,  and  for  the  pro  rata  share  of  the 
profits  accruing  from  the  following  contracts:  San 
Bruno  Ave.,  21st  Avenue  and  Balboa  or  "B"  Street. 
I  v^as  present  at  the  negotiations  that  preceded  the 
payment  of  that  check  and  knew  that  some  money 
had  been  held  up  by  Mr.  Eauer  on  a  notice  to  with- 
hold. This  was  money  due  the  Federal  Construc- 
tion Co.  from  the  city  of  San  Francisco.  The  check 
for  $7139.62  was  paid  by  us  to  J.  J.  Rauer  coinci- 
dent with  the  release  of  that  notice  to  withhold.  At 
that  time  there  was  a  conversation  at  which  there 
was  present  Messrs.  Anthony,  Buckman,  Rauer, 
Dowling,  Hanrahan  and  myself.  Mr.  Hanrahan  is 
secretary  of  the  Federal  Construction  Co.,  and  Mr. 
Dowling  is  president.  At  that  conversation  there 
was  a  general  summary  made  of  the  account  and  it 
was  closed.  I  have  a  copy  of  that  summary  which 
is  taken  from  the  ledger  sheets  of  the  Federal  Con- 
struction Co.  That  was  used  as  a  basis  of  our  set- 
tlement. These  are  our  original  book  entries.  The 
ledger  sheets  and  the  journal  entries.  Thereupon 
the  ledger  sheets  and  journal  sheets  were  received  in 
evidence.  The  ledger  sheet  contained  all  the  data 
heretofore  read  into  evidence  by  the  witness,  and 
in  addition  thereto,  the  following :  [256] 
1915. 
Apr.  24     Improving    14th    Ave.    as 

per    contract 5760 . 

24     Improving  Lot  on  Irving 

St 258.38 
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1915. 

Apr.  30    Paid  for  examination  14tli 

Ave 48. 

May   24    Improving       Mth       Ave. 

crossing  per  contract . . .  783 .  04 

31    Misc.  pay-roll  expense ....       G .  10 

June  30    Misc.  pay-roll  expense ....       2 .  10 

Jmie  30    Misc.  pay-roll  expense....       5.10 

,July  14     Inspection   fees   14thl  Ave. 

contract    6 . 


6875.82 
12    by   cash     (Paid  'by   J.    J. 

Eauer)    2000 

June    7     To    4   bbls.    Cement    (for 

sewer  C.  St.) 10.20 

July  31    Misc.  pay-roll   expense. . .       4.35 
31     Misc.  pay-roll  expense ....         .  90 
Oct.      1     100  brick  taken  by  Buck- 
man    1.40 

23     Pent  3  wagons  ®  $15  per 

mo 146.30 

25  Black  powder  to  McCoy. .     26.70 

26  Sharpening   drill   points.  .  .40 
Nov.  20    Purchase    from    'Dunham, 

Carrigan  &  Hayden   ...       3 .  82 
1916 
June    9 .   Sharpening     drill     points 

20th  &   Carolina    24.80 

July  29    Ass.  J.  W.  Wright  &  Co. 

Balboa    St.    Collect,    by 

J.  J.  Rauer 180. 

7274.69 
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Journal  entries  on  Sheets  admitted 

in  evidence. 
Sept.  29,  1916. 

Sunset  Construction 

Co 544.50 

Accts.  Payable  544.50 

Accts.  receivable  544.50 

Seashore    Realty 

Co 544.50 

This  amt.  collected  by 
J.  J.  Eauer.  He  is  en- 
titled to  same  for  reason 
that  like  amt.  of  money 
was  held  out  when  we 
made  settlement  with  him 
in  full  on  Aug.  12,  1916. 
This  is  a  part  of  the  $1,- 
145.18  the  total  amt.  held 
out  of  this  payment. 
Contracts  San  Fran- 
cisco       9858.11 

As     per     agreement     Sun. 

Const.    Co.   shares   I/2   of 

profit  on  San  Bruno  job. 

'Suspense  Acct.  5190.45 

Items     noted     below     are 

charge   of,S.   C.   Co.  for 

team    hire.     These    items 

have       previously      been 

charged  through  pay-roll 

acct.  but  checks  held  until 

such    time    as    we    could 

make      settlement      with 
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these  people.  As  said 
above  amts.  chgd.  to  con- 
tracts; we  are  therefor 
chg'g  cks.  deposited  in 
favor  of  S.  C.  Co. 

20th  &  Wisconsin..  811.15 

San  Bruno  Ave 1044 .  05 

14th  Ave 12.50 

19th  Ave 622.10 

[257] 

Irving  St 24. 

Forest    Hill    32. 

21st  Ave.  &B  St.  ..2069.65 

15th   Ave 568 . 

Suspense  Acct 188.60 

Items  noted  below  allowed 
S.  C.  Co.  w^hen  settlement 
made  of  their  acct. 

Inspection   fee   14th 
Ave 30. 

Inspection  fee   Fin- 
negan    85 .  60 

Line  &  Grd  Nelson    35. 

All.  Irving  St,  con- 
tract         40 . 

Contracts  San  Fran- 
cisco      91.40 

Items  noted  below  allowed 
S.  C.  Co.  when  settlement 
was  made. 

Hauling  cars  &  track  to 
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Wisconsin  St.  .  . .     72 . 

Helpers  two  way ...     12 . 

Rope,  powder  &  caps      7 .  40 

Contracts  San  Fran- 
cisco      1193.59 

Balance  due  S.  C.  Co.  previous  to  settlement  was 
7103.34.  When  settling  this  acct.  J.  A.  Bowling 
allowed  him  an  add.  1396.66  to  make  a  total  credits 
amounting  to  $8500.  We  cannot  show  this  add. 
credit  on  our  books  as  part  of  it  has  already  been 
entered  but  which  was  questioned  (210)  when  get- 
ting ready  to  make  final  settlement.  This  amt.  of 
1396.66  also  contain  chg.  of  210,  which  has  already 
been  credited.  We  also  allowed  them  6.93  for  ex- 
tra team  which  added  to  1396.66  after  deducting 
210  leaves  the  above  amt.     See  papers  on  file. 

I  am  familiar  with  the  arrangements  that  were 
made  between  the  Federal  Construction  Co.  and 
Buckman  about  the  division  of  the  profits  on  the 
San  Bruno  job.  The  understanding  at  and  before 
the  contract  was  awarded  to  us  was,  if  we  got  the 
contract,  Buckman  w^as  to  be  on  the  job  every  day 
and  have  full  charge  and  see  that  it  was  inin  prop- 
erly and  was  to  supply  all  equipment,  and  the  Fed- 
eral Construction  Co.  was  to  supply  all  the  money. 
The  profits  were  to  be  divided  50-50.  The  Federal 
was  to  bid  on  the  job  and  finance  it  and  Buckman 
was  to  furnish  the  equipment  and  superintendence, 
and  profits  were  to  be  divided  equally.  The  profits 
on  that  job  came  to  $19,716.22.  That  is  double  the 
amount  [258]  shown  in  the  ledger  of  $9858.11. 
On  the  21st  Ave.  and  Balboa  St.  job  we  had  an 


George  H.  Hatfield  et  al.  351 

(Testimony  of  S.  P.  Doyle.) 

arrangement  for  the  division  of  the  profits  whereby 
we  got  G0%  and  Buckman  got  40%.  We  were  to 
finance  the  jobs  and  furnish  materials.  He  was  to 
furnish  equipment  and  superintendence.  On  the 
21st  Ave.  job  there  was  a  loss  and  he  stood  $227.81, 
and  on  the  B.  Street  job  his  share  of  the  profits 
was  $491.60.  On  the  San  Bruno  job  we  actually 
paid  Buckman  50%  of  the  net  profits  realized. 
Where  I  have  spoken  in  my  testimony  of  checks 
being  made  to  J.  J.  Rauer  as  assignee  of  the  Sun- 
set Construction  Co.  and  A.  E.  Buckman,  I  mean 
that  Rauer  was  the  sole  payee  of  the  check.  Rauer 
was  the  assignee  of  the  Sunset  Construction  Co. 
and  we  added  Buckman  as  another  payee  with 
Rauer  simply  as  a  protection  so  as  to  have  his 
signature  on  the  check. 

We  made  the  payment  of  April  14,  1917,  in  final 
settlement.  We  had  assigned  some  accounts  to 
Buckman  and  Rauer  to  collect,  and  they  failed  to 
collect  them,  so  they  turned  them  back  to  us  and 
we  gave  them  our  check  for  the  difference.  It  was 
only  a  couple  of  hundred  dollars.  The  exact 
description  given  by  the  Board  of  Public  Works 
to  the  San  Bruno  Ave.  job  was  'Improvement  of 
San  Bruno  Ave.  from  a  line  835  feet  northerly 
from  Courtland  Ave.  to  the  easterly  intersection 
of  Sengen  St.'  " 

Thereupon  there  were  admitted  in  evidence  the 
resolutions  of  the  Board  of  Public  Works  showing 
the  temporary  acceptance  of  said  work  on  January 
19,  1916,  and  a  resolution  of  final  acceptance  on 
May  29,  1916.    Also  the  resolution  of  the  Board 
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awarding  that  contract  to  the  Federal  Construction 

Co.  on  December  21,  1914. 

"The  agreement  for  sharing  profits  on  the  job 
I  have  mentioned  was  merely  a  verbal  agreement. 
There  were  some  teams  used  on  the  job  but  they 
were  charged  to  the  job.  Tlhey  idiidn't  [259] 
figure  in  the  settlement.  We  rented  teams  from 
Cramer  on  some  of  these  jobs.  I  do  not  recall  any 
transaction  whereby  Cramer's  bills  were  assigned 
to  Rauer  and  paid  by  us  to  Eauer.  Mr.  Rauer 
was  intimately  connected  with  Buckman  during  all 
that  time." 

Mr.  Dowling  personally  had  a  claim  against  Mr. 
Rauer  for  the  use  of  a  lot  for  storing  certain  things 
on  it,  or  some  rental,  at  $20  a  month.  It  had 
nothing  to  do  with  the  Federal  Construction  Com- 
pany. 

I  am  familiar  with  the  arrangements  that  were 
made  between  the  Federal  Construction  Company 
and  Mr.  Buckman,  or  the  Sunset  Construction  Com- 
pany, about  the  division  of  profits  on  the  San  Bruno 
job.  The  understanding  was  at  the  time  the  con- 
tract was  awarded  to  us,  or  before,  if  we  got  the 
contract,  that  Mr.  Buckman  was  to  have  full  charge 
of  the  job  and  be  on  the  job  every  day,  to  see  that 
it  was  run  properly  and  to  supply  all  equipment. 
The  Federal  Construction  Company  was  to  supply 
all  money,  and  the  division  of  profit  was  to  be  made 
50-50.  The  Federal  Construction  Company  was  to 
bid  on  the  job  and  finance  it,  and  Mr.  Buckman 
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was  to  furnish  the  equipment  and  superintend- 
ence, and  they  were  to  divide  the  profits  equally. 
The  net  profits  on  that  job  came  to  $19,716.22. 

That  is  double  the  amount  that  is  shown  in  this 
ledger,  $9,858.11. 

On  the  21st  and  B  Street  job  we  also  had  an 
arrangement  for  the  division  of  profits. 

On  the  21st  Avenue  and  Balboa  Street  job  we 
were  to  receive  60  per  cent  profit  and  Mr.  Buck- 
man  40  per  cent  of  the  profits.  We  were  to  finance 
the  job  and  furnish  the  materials  on  those  two 
jobs.  He  was  to  superintend  the  job  and  furnish 
the  equipment.  On  the  21st  Avenue  job  there  was 
a  loss;  he  stood  $227.81  of  the  loss,  and  on  the 
Balboa  Street  job  his  share  [260]  of  the  profits 
was  $491.60.  The  full  profit  on  that  particular 
job  would  be  twice  $491.60.     It  was  40-60. 

That  would  be  different  in  reference  to  the  San 
Bruno  job,  on  the  settlement  by  virtue  of  the  com- 
promise.    We  paid  him  half,  fifty  per  cent. 

Where  I  have  spoken  of  checks  being  made  to 
J.  J.  Rauer,  assignee  for  Sunset  Construction  Com- 
pany and  A.  E.  Buckman,  that  means  that  Rauer 
was  the  sole  payee  of  the  check.  We  had  dealings 
with  the  Sunset  Construction  Company,  a  corpora- 
tion. 

As  to  these  other  two  jobs  on  Balboa  and  Twenty- 
first  Avenue,  I  don't  know  whether  it  was  the 
Sunset  Construction  Company  or  A.  E.  Buckman; 
A.  E.  Buckman  was  the  party  that  was  to  share 
in  the  profits.    We  had  Buckman 's  signature  on 
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the  endorsement  of  the  check.     Mr.  Rauer  was  the 

assignee  of  the  Sunset  Construction  Company,  and 

we  joined  Buckman  as  another  payee  and  got  his 

signature  as  a  payee   on  our  check,   simply  as  a 

protection. 

The  Federal  Construction  Company  did  not  enter 
into  a  contract  with  either  Buckman  or  the  Sunset 
Construction  Company;  that  is,  an  agreement  as  to 
the  sharing  of  the  profits  on  the  job.  For  instance, 
the  Federal  Construction  Company  and  A.  E.  Buck- 
man  should  agree  and  contract  to  do  that  certain 
work  out  there,  we  to  furnish  the  money  and  he 
to  do  the  work  and  supply  the  equipment,  and 
having  papers  written  up  to  that  effect.  No  such 
papers  were  ever  written  up  as  to  the  profits  of  the 
job,  or  anything  put  down;  it  was  merely  a  verbal 
agreement.  When  I  say  there  was  no  contract,  I 
mean  there  was  nothing  made  in  writing.  Mr. 
Buckman  was  to  do  the  superintendence  of  the 
job.  There  was  an  oral  agreement  made,  but 
nothing  was  reduced  to  writing  on  the  subject. 
And  Mr.  Buckman  was  to  furnish  the  equipment. 
And,  in  consideration  of  the  fact  that  he  would, 
furnish  all  the  equipment  to  be  used  and  superin- 
tend the  job,  [261]  they  were  talking  about 
going  into  a  division  of  the  profits.  It  was  agreed 
before  the  job  was  started,  as  to  the  profits. 

The  work  on  the  San  Bruno  job — conditional 
acceptance,  it  is  called  here, — on  January  19,  1916, 
practically  stopped  at  the  date  of  the  conditional 
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acceptance.     There  was  no  real  work  done  there- 
after. 

The  final  acceptance  was  merely  held  up  pending 
certain  adjustments. 

The  resolution  of  the  Board  of  Public  Works 
awarding  the  contract  which  shows  the  date  of  the 
completion  of  the  contract  to  be  May  29th,  1916, 
and  date  of  awarding  of  contract  to  be  December 
21,  1914,  was  received  in  evidence. 

During  the  performance  of  the  contract  a  ques- 
tion arose  as  to  Mr.  Buckman's  performing  the 
agreement  on  his  part.  Our  superintendent  re- 
ported a  number  of  times  that  Buckman  was  not  on 
the  job  and  when  we  complained  about  it  to  Mr. 
Buckman,  he  said,  "I  have  other  work  to  do." 
Then  he  promised  to  show  up  every  morning,  but 
our  superintendent  reported  that  he  did  not  do  so, 
and  we  were  very  much  dissatisfied  with  the  way 
he  carried  out  his  part  of  the  contract.     [262] 

Testimony  of  Thos.  F.  Boyle. 

THOS.  F.  BOYLE,  Auditor  of  the  city  and  county 
of  San  Francisco,  testified  as  follows: 

I  have  brought  here  certain  papers  which  are 
in  my  custody  as  Auditor  of  the  city  and  county 
of  San  Francisco.  The  first  is  a  notice  to  with- 
hold on  the  letter-head  of  H.  M.  Anthony,  dated 
June  13,  1916,  addressed  to  me  and  signed  by  J.  J. 
Rauer.  It  is  endorsed  "Released  8-12-16."  I 
also  have  another  paper  on  the  letter-head  of  H.  M. 
Anthony,   dated   Aug.    12,   1916,    signed   by   J.    J. 
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Eauer  and  addressed  to  me.  Both  papers  were 
filed  by  me.  There  is  also  a  third  paper  dated 
June  13,  1916,  signed  by  J.  J.  Rauer  and  endorsed 
"Released  8-12-16."  Thereupon  the  papers  were 
offered  and  admitted  in  evidence.  The  first  reads 
as  follows: 

"The  undersigned,  J.  J.  Rauer,  hereby  makes 
demand  upon  you  that  you  retain  out  of  any 
moneys  coming  from  the  City  and  County  of 
San  Francisco  to  the  Federal  Construction  Co. 
the  sum  of  $12,000  due  on  that  certain  contract 
which  said  Federal  Construction  Co.  has  for 
the  grading  and  sewering  of  San  Bruno  Ave. 
between  Oakdale  Ave.  and  Galvin  St.  entered 
into  with  the  Board  of  Public  Works  of  said 
City  and  County  of  San  Francisco.  The  claim 
for  $12,000  is  for  the  hiring,  rental,  use  and 
consumption  of  equipment  and  material  used 
in  the  grading  and  sewering  of  San  Bruno 
Ave.  between  Oakdale  Ave.  and  Galvin  St.  by 
the  Federal  Construction  Co.  from  the  Sunset 
Construction  Co.  and  said  Sunset  Construction 
Co.  has  sold,  assigned  and  transferred  all  of 
its  claims  and  demand  for  said  sum  of  $12,000 
against  said  Federal  Construction  Co.  to  the 
undersigned,  J.  J.  Rauer,  and  the  undersigned 
is  now  the  owner  and  holder  of  said  claim  and 
demand. 

(Signed)     J.  J.  RAUER." 


George  H.  Hatfield  et  al.  357 

The  second  document  reads: 

"The  undersigned  hereby  makes  demand 
upon  you  that  you  retain  out  of  any  moneys 
coming  from  the  City  and  County  of  San  Fran- 
cisco to  the  Federal  Construction  Co.  the  sum  of 
$1,900  out  of  any  demands  or  money  due  the 
Federal  Construction  Co.  through  the  depart- 
ment of  Public  Works.  The  claim  of  $1900  is 
for  the  renting  of  teams  and  doing  of  grading 
work  by  the  Sunset  Construction  Co.  to  the 
Federal  Construction  Co.  on  that  certain  job 
for  the  grading  and  sewering  of  San  Bruno 
Ave.  between  Oakdale  Ave.  and  Galvin  St. 
The  said  Sunset  Construction  Co.  has  sold, 
assigned  and  transferred  to  the  undersigned 
J.  J.  Rauer,  all  of  its  claim  and  demand  for 
the  aforesaid  hiring  of  teams  and  grading  and 
the  undersigned  is  now  the  owner  and  holder 
of  said  claim  and  demand. 

(Signed)     J.  J.  RAUER."     [263] 
Both  the  foregoing  documents  are  addressed  to 
the  Auditor  of  the  city  and  county  of  San  Fran- 
cisco, dated  June  13,  1916,  and  endorsed  "Released 
8-12-16." 

The  third  document  is  a  written  release  of  the 
foregoing  two  documents,  dated  August  12,  1916, 
and  signed  by  J.  J.  Rauer.  The  authenticity  of 
the  signature  of  J.  J.  Rauer  to  each  of  the  fore- 
going documents  is  admitted  by  his  counsel. 
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Testimony  of  J.  A.  Dowling. 

J.  A.  DOWLING,  President  of  the  Federal  Con- 
struction Company,  testified  in  substance  as  follows: 
In  the  year  1914-15  we  had  a  grading  job  on 
San  Bruno  Avenue.     We  are  strictly  in  the  paving 
business.     This   grading   job    came   up.     We   pre- 
sumed that  Mr.  Buckman  from  his  past  experience 
knew  a  great  deal  about  the  grading  business,  so  we 
called  him  in  and  talked  to  him  about  the  job.    We 
were  to  go  in  the  job  together.    He  was  to  supply 
the  equipment  and  his  personal  supervision,  and  we 
were  to  supply  the  money  and  bid  the  job  out  in 
our  name,  and  we  bid  the  job  out  and  got  it.    We 
had  a  verbal  agreement  with  A.  E.  Buckman  that 
we  broke  50-50  if  any  money  was  to  be  made;  if 
any  money  was  to  be  lost,  we  were  to  stand  it. 

At  the  time  of  the  settlement  of  the  work,  the 
controversy  that  had  arisen  between  us  and  A.  E. 
Buckman  was  that  A.  E.  Buckman  never  supplied 
any  material  or  any  equipment,  and  very  little  of 
his  services,  and  we  did  not  figure  that  he  was  en- 
titled to  participate  in  any  profits  that  might  be 
made  on  the  job. 

There  had  been  written  agreements  to  be  signed; 
he  presented  them  to  us  to  sign,  but  we  did  not 
sign  them.  After  we  had  signed  up  on  the  work 
we  made  absolutely  no  written  agreement  of  any 
interest  to  A.  E.  Buckman.  We  made  a  settlement 
with  [264]  J.  J.  Rauer.  Mr.  Rauer  brought  in 
an   assignment   by   Buckman   of   any   interest   he 
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might  have  in  the  work;  Rauer  and  Buckman  were 

both  present  at  the  time  of  the  settlement. 

The  controversy  between  Mr.  Buckman  and  our- 
selves was  that  we  didn't  figure  that  Mr.  Buck- 
man  was  entitled  to  any  share  of  the  profits,  and 
we  came  to  an  adjustment  and  paid,  I  think  it  was 
$7,000,  or  something  in  that  neighborhood,  to  settle 
the  matter  up — to  Mr.  Rauer. 

It  was  not  50  per  cent.  We  charged  everything 
against  it  that  we  thought  proper  to  charge  against 
it,  and  then  that  was  kind  of  an  upset  settlement; 
it  was  not  any  certain  percentage  of  the  job  at  all. 
The  considerations  that  were  taken  into  account 
in  arriving  at  this  settlement  with  Mr.  Buckman 
were  that  Mr.  Buckman  had  gone  out  there  many 
times,  and — Mr.  Buckman  presented  himself  every 
morning  on  the  job  and  tried  to  hold  his  claim 
down.  When  w-e  started  the  job  originally,  he 
started  to  do  a  little  work  around  there,  and  we 
assumed  he  knew  what  he  was  doing.  We  found 
that  very  shortly  afterwards  he  did  not,  and  we 
put  our  own  superintendent  out  on  the  job  our- 
selves to  run  the  work,  a  man  who  was  supervising 
the  rest  of  our  work  in  San  Francisco;  but  Buck- 
man,  to  hold  his  claim  down,  I  guess,  presented 
himself  ever}^  morning  on  the  job,  and  I  suppose 
to  give  some  color  to  his  claim;  we  didn't  want  any 
lawsuits  or  any  bother  about  the  matter,  and  we 
came  to  a  settlement  and  paid  the  money  to  Mr. 
Rauer  on  Mr.  Buckman 's  assignment. 


360  J.  J.  Rauer  vs. 

(Testimony  of  J.  A  Dowling.) 

The  Journal  entry,  dated  September  29,  1916,  is 
made  on  a  second  item  of  an  allowance,  and  it 
says: 

"Under  orders  from  J.  A.  Dowling  an  additional 
$1,396  was  allowed  Mr.  Buckman  in  order  to  make 
up  the  amount  which  he  claimed  and  which  was 
in  excess  of  the  amount  the  Federal  allowed  on 
their  books."     [265] 

The  City  Engineer,  in  making  the  estimate — it 
was  at  the  crossing  of  San  Bruno  and  Crescent 
Avenues,  it  was  a  sink,  soft  ground;  when  he  filled 
that  in,  the  sink  went  down  and  we  had  to  put  in 
more  dirt  than  the  cross-section  showed,  and  we 
had  an  extra  claim  before  the  City  Engineer  for 
the  extra  dirt,  which  was  afterwards  allowed,  after 
that  adjustment  had  been  made,  and  we  allowed  him 
a  portion  of  that.  That  is  where  the  additional 
amount  comes  in. 

We  released  the  money  to  pay  Rauer  on  the 
San  Bruno  job  settlement  when  Rauer  released 
the  stay  notice  which  he  had  filed  with  the  Auditor. 
The  ledger  and  journal  entries  of  the  Federal  Con- 
struction Company  contain  a  correct  statement 
of  the  accounts  between  our  company  and  Rauer 
and  the  Sunset.  The  entry  in  the  journal  re  credit 
of  $1,193.59  was  a  credit  allowed  an  outgrowth  of 
the  original  San  Bruno  Avenue  contract  on  an  extra 
which  we  got  doing  work  in  the  sink. 

We  also  had  an  agreement  on  the  21st  Avenue 
job  with  Mr.  Buckman  and  he  was  to  share  40% 
of  either  the  profits  or  the  losses.    And  our  books 
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show  that  in  that  case  that  his  pro  rata  of  loss  was 

$227.81,  with  which  you  charged  him. 

And  on  B  Street  we  also  had  an  agreement  on 
that  job,  in  which  he  was  to  take  50  per  cent  of 
the  profits  or  the  losses.  And  in  that  case  our 
books  show  that  we  gave  him  credit  for  $491.50, 
his  pro  rata  of  the  profits. 

In  calculating  those  things  we  calculated  them 
in  accordance  with,  the  terms  of  the  original  agree- 
ment. The  agreement  with  Buckman  was  a  separate 
and  distinct  agreement.  On  the  21st  Avenue  and 
on  the  B  Street  work,  we  absolutely  had  nothing 
to  do  with  it  at  all,  he  attended  to  the  entire  work 
himself;  we  merely  paid  his  pay-roll  for  him.  The 
agreement  provided  we  should  get  60  per  cent  of 
the  profits  or  of  the  losses  for  financing  the  job; 
[266]  we  absolutely  had  nothing  to  do  with  the 
job  at  all.  He  supplied  the  equipment  and  did 
all  the  work. 

On  the  San  Bruno  Avenue  job  we  did  not  follow 
out  the  original  agreement,  because  he  did  not 
follow  out  his  original  agreement.  He  represented 
to  us  that  he  had  a  lot  of  cars  and  track  and  equip- 
ment, and  he  had  the  equipment  to  do  the  job 
with,  and  when  he  came  to  the  job  he  had  no 
equipment  at  all.  He  did  eventually  put  a  few 
cars  on  the  job,  very  few.  Yes,  and  a  very  short 
amount  of  track;  we  had  to  get  a  steam  shovel 
and  put  it  in  there;  we  bought  it  from  Crocker 
&  Howe,  who  had  the  Twin  Peaks  Tunnel  job. 
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And  the  $1,198  we  gave  him  credit  for,  we  gave 
him  credit  because  we  were  obligated  to  do  so 
under  the  original  agreement.  We  felt  we  were 
kind  of  obligated  in  a  way;  he  presented  himself 
every  morning,  and  we  figured  that  if  he  sued  us 
that  probably  after  a  lot  of  bother  we  would  have  to 
pay,  and  we  paid  him  to  get  rid  of  it.  We  did  so  be- 
cause of  the  original  contract  that  we  entered  into 
with  him,  and  for  no  other  reason;  because  Buck- 
man  did  not  live  up  to  his  contract  anywhere  along 
the  line.  We  paid  him  to  avoid  trouble;  that  is  the 
only  reason.  His  claim  was  founded  on  the  original 
agreement  he  had  with  us  to  divide  the  profits 
50-50;  and  payment  was  made  because  of  that 
agreement,  and  in  consequence  of  that  agree- 
ment; that  was  the  basis  for  it.  There  were 
other  considerations,  such  as  adjustments  with  the 
City  Engineer's  office  on  the  main  job.  They  made 
up  an  estimate  of  the  amount  of  work  that  had 
been  done,  but  in  that  estimate  they  did  not  allow 
for  the  extra  material  we  put  in  for  the  sink  that 
had  sunk  down;  that  is  where  the  extra  amount 
comes  in  afterwards.  He  figured  with  some  adjust- 
ment with  the  Crocker  people  on  the  Twin  Peaks 
material.  That  was  a  part  of  the  consideration 
for  his  services  in  making  an  advantageous  settle- 
ment.    [267] 


George  H.  Hat-field  et  al. 


363 


Testimony  of  Mr.  Rauer,  for  Defendants  (Recalled). 
Mr.  1\AUER,  recalled,  testified  as  follows : 
I  received  the  $7,139.62  entered  on  my  ledger  as 
a  credit  to  the  Sunset  Construction  Co.  follow- 
ing July  3,  1916,  and  described  as  "Dowling" 
from  the  Federal  Construction  Co.  The  credit  of 
$125  is  a  sewer  bill  which  Anthony  owed  to  the 
Sunset,  and  I  simply  paid  his  bill  and  deducted 
the  amount  from  what  I  owed  him  for  attorney's 
fees.  The  item  of  credit  for  $1145.18  marked 
*' Unpaid  Assessment  21,  22  &  B,"  is  for  bills  which 
were  assigned  to  me  by  the  Federal  Construction 
Co.  and  I  went  out  and  collected  them. 

I  received  from  Hutton  as  rent  on  a  sand  ma- 
chine, $200  on  August  15,  1916;  $400  from  Septem- 
ber 1st  to  October  1st;  $400  from  October  1st  to 
November  1st;  $300  from  November  1st  to  De- 
cember 1st;  and  then  after  1917,  there  are  some 
other  items.  Altogether  I  received  from  Hutton 
$1300,  for  rent  during  the  period  mentioned.  My 
account  shows  the  following  receipts  for  the  use 
of  this  equipment  in  1916,  to  wit: 

May  10,  Cramer  Machine  Acct 189.60 

Hutton,  Sand  Machine...  212.50 
"  Hutton,   Sand  Machine...  212.50 

''     27,  Hutton  Sand  Machine. . . .   152. 

Aug.  14  Hutton  Sand  Machine 350. 

Oct.  20   Morgan  Improv.  Co 76.82 

Nov.  16        "  ''  " 82.31 

I  got  the  public  contract  on  the  T  Street  job.  Mr. 
Buckman  wanted  to  do  the  job,  and  we  entered 
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into  a  written  contract,  where  he  was  to  do  the 
work.  I  was  to  furnish  everything,  and  I  was 
to  get  1%  on  the  investment,  and  I  lost  $945.  That 
job  was  late  in  July,  1915.  If  I  testified  at  the 
original  hearing  that  Buckman  had  nothing  what- 
ever to  do  with  the  T  Street  job  I  was  in  error. 

I  took  possession  of  the  equipment  and  personal 
property  of  the  Sunset  Construction  Company 
under  my  mortgage  before  [268]  the  time  the 
decree  was  rendered  in  the  Superior  Court  action  of 
Wherle  vs.  Buckman,  et  al.  and  I  let  it  out  to  Mr. 
Hutton  and  others,  and  used  it  in  connection  with 
the  Federal  Construction  Company  jobs,  and  on 
all  other  jobs  that  had  been  assigned  to  me  by  the 
Federal  Construction  Company  ever  since  I  started 
to  pay  all  the  bills  of  the  Sunset  Construction  Com- 
pany on  March  20,  1915.  I  will  explain  about  this 
machine.  I  have  a  patent  on  that  machine  that 
nobody  can  use  it,  and  I  was  to  get  so  much  money 
out  of  it,  and  I  let  them  use  it  right  along — all  of 
these  patents  I  have  a  patent  on  now,  and  nobody 
can  use  that  machine  without  they  pay  for  it;  in 
consequence,  when  this  money  came  in  and  I  took 
that  money  and  told  Mr.  Buckman  I  got  that 
money  and  it  would  go  to  reduce  the  money  that  I 
spent  in  fixing  these  machines  up  and  putting 
them  in  repair  and  building  them.  I  collected 
that  money  as  rental  for  this  machine  and  I 
delivered  possession  of  it  to  Mr.  Hutton  before  I 
collected  the  rent.     I  had  possession  of  this  parti- 
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cular  machine  at  the  time  I  was  collecting  rent  for 

it.     I  had.  let  it  out,  because  I  had  a  patent  on  it. 

I  had  the  same  patent  on  the  other  three  sand 
machines.  I  claim  a  patent  covering  three  of  the 
sand  machines;  one  machine,  I  have  forgotten  the 
name,  they  tried  to  build,  and  infringed  on  the  ma- 
chine, and  they  were  afraid  to  go  on  with  it,  and 
they  sold  out  to  Mr.  Buckman,  and  Mr.  Buckman 
took  that  machine  over  and  used  it,  where  they 
talked  of  this  morning,  about  Mr.  Dowling — I  had 
nothing  more  to  do  with  it  than  you  had;  he  took 
it  over  there  and  used  it  just  the  same,  and  I  never 
saw  a  cent  of  it. 

I  have  a  patent  on  the  working  of  the  machine; 
the  machine  that  they  built  only  cost  $300  or  $400 
or  at  the  utmost  $500.  I  did  not  let  out  all  of 
these  sand  machines.  McCoy  used  it,  and  if  you 
will  look  on  this  page  you  have  here  you  will  see 
I  never  got  a  cent  out  of  it,  not  a  nickel.  I  will 
show  you  [269]  if  you  want  to  look  at  it.  Here 
are  all  of  McCoy's  machines,  he  took  the  money, 
and  when  I  got  wind  of  it,  I  took  his  promissory 
note  for  $925 — I  took  his  note  for  all  of  these 
items  that  I  have  here;  you  will  find  it  all  in  this 
statement. 

The  rental  value  of  these  sand  machines  and 
the  balance  of  this  equipment  was  just  what  you 
could  get;  Mr.  McCoy  claimed  $150  per  month.  I 
put  up  $75,  I  think — here  is  this  McCoy  machine, 
they  had  no  chains  or  anything,  and  I  took  the 
money  out  of  my  own  pocket  and  put  it  up,  so  that 
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they  could  get  it  in  working  order.  The  privilege 
of  using  the  machine  was  worth  $150  a  month,  or 
more,  if  you  could  get  it,  not  the  rent  of  the  ma- 
chine. 

I  remember  testifying  in  the  case  of  myself  vs. 
Fernando  Nelson  that  the  amount  of  the  equipment 
that  he  had  for  use  there  was  of  the  reasonable 
rental  value  of  $745  a  month;  I  was  talking  of  the 
patent  and  everything  else.  That  was  one  sand 
machine,  25  cars,  and  a  mile  of  track.  That  was 
in  1918.  While  Mr.  Buckman  was  there,  up  to  the 
time  of  the  sale  of  the  machine,  I  never  got  a  cent, 
not  one  nickel,  I  think  for  seven  or  eight  months. 

I  remained  nominally  the  contractor  on  the  T 
Street  job  from  the  time  of  its  commencement  until 
the  time  of  its  completion.  The  work  was  done 
on  it  in  my  name  clear  through  the  whole  progress 
of  the  work ;  if  you  will  refer  to  the  T  Street  mat- 
ter, I  went  and  bought  $690  worth  of  wire  there. 
Officially  and  according  to  the  public  records,  I  was 
the  contractor  with  the  Board  of  Public  Works  on 
the  T  Street  job  from  the  time  of  its  commence- 
ment to  the  time  of  its  completion.  And  the  only 
contract  I  had  with  Buckman  was  a  private  contract 
between  him  and  me.  The  equipment  belonging  to 
the  Sunset  Construction  Co.  was,  in  fact,  used  on 
that  T  Street  job. 

On  the  Hittel  job  at  22d  and  Lincoln  Way  I 
lost  $945. 

I  did  not  receive  any  money  for  the  use  of  this 
equipment.     You  can   see   the   items;   I  have   got 
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two  items,  don't  you  [270]  see,  down  here,  made 
ont  by  Fillmore  Buckman,  and  it  says  here  there 
is  a  loss  of  $945. 

I  testified  in  the  Fernando  Nelson  case  that  I 
had  an  agreement  with  Buckman  made  after  I 
bought  this  equipment  at  the  sale  in  the  bankruptcy 
court,  hj  which  I  gave  him  an  option  to  repurchase 
this  machiner}^  and  all  the  rents  received  for  it 
were  to  be  credited.  I  remember  in  the  Superior 
Court  case  to  secure  possession  of  this  equipment 
that  judgment  was  rendered  the  day  after  the 
action  was  filed,  by  stipulation.  I  agreed  to  give 
credit  to  Buckman  for  $7,500,  for  the  equipment 
in  the  Superior  Court  case,  but  at  the  sale  in  bank- 
ruptcy I  bid  in  the  property  for  $3,750. 

I  gave  Buckman  credit  for  money  received  on 
the  San  Bruno  Avenue  job  on  the  general  running 
account. 

I  filed  an  account  in  the  matter  of  the  Buckman 
estate.  The  fact  of  Buckman 's  bankruptcy  did 
not  interrupt  our  business  dealings  at  all.  I  con- 
tinued on  doing  business  with  him  the  same  as 
before.  I  was  advancing  him  money  on  other  jobs 
he  was  running  outside  of  the  San  Bruno  job. 
The  amount  of  equipment  on  the  San  Bruno  job 
consisted  of  two  blocks,  half  a  double  track,  and 
about  12  cars,  two  trains.  I  supplied  teams  on  the 
San  Bruno  job  through  Mr.  Cramer.  The  teams 
were  supplied  to  the  Federal  Construction  Com- 
pany. I  supplied  the  horses  that  went  down  about 
May  1st,  1915.  The  trustee  in  bankrutcy  never 
interfered   with   the   running    of   that   equipment. 
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The  equipment  was  also  used  on  the  job  at  43.d 
Avenue — that  is  where  Mr.  Dowling  had  it — and 
then  on  a  job  of  Eaton  &  Smith  somewhere,  I  think 
they  got  from  Heyman,  and  I  lent  them  $500.00 
and  I  got  $460.00  back,  and  the  lot  that  went  in 
there  to  Mr.  Chapman;  I  had  nothing  to  do  with  it — 
never  got  a  dollar.  Then  he  had  a  government 
job  over  in  the  Spring  Valley  works  somewhere. 

Mr.  Williams  admitted  that  the  trustee  in  bank- 
ruptcy never  [271]  disturbed  Mr.  Rauer  in  the 
use  of  the  equipment. 

This  is  a  statement  of  account  commencing  in 
March  20,  1915,  up  to  the  date  of  Buckman's  death. 
It  includes  items  pertaining  to  the  fixing  of  the 
sand  machines.  I  advanced  the  money  to  keep 
them  running.  The  understanding  was  that  Buck- 
man  was  to  make  these  advancements  but  he  didn't 
do  it  and  so  I  had  to.  During  that  period  I  lost 
between  $16,000  and  $18,000  on  my  transactions 
with  Buckman.  I  am  familiar  with  the  grading  of 
14th  Avenue  between  A  and  B  Streets.  It  was 
finished  in  January,  1915,  and  the  grading  between 
B  and  C  Streets  was  finished  in  January,  1914, 
and  on  14th  Avenue  between  C  and  F  Streets 
in  May,  1914.  That  work  was  done  a  year  and 
seven  months  before  his  bankruptcy.  I  could  not 
estimate  what  I  paid  out  for  repairing  the  sand 
machines.  The  money  mentioned  in  the  account 
of  the  Federal  Construction  Co.  being  the  first  item 
dated  April  24,  1915,  for  $5760  was  money  paid  to 
them  for  paving  14th  Avenue. 
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The  bill  for  the  Ajax  Foundry,  dated  August 
16,  1916,  $100  was  for  wheels  for  the  sand  machine 
and  cars;  the  $120  December  1,  1915,  Enterprise 
Electric  Company  was  to  fix  up  the  motor  in  the 
sand  machine.  As  to  the  check  dated  January  27, 
1918,  payable  to  the  order  of  A.  E.  Buckman  for 
$261  he  wanted  to  get  some  money — I  have  got  it 
down  for  $250,  but  I  find  that  the  check  is  $261. 
I  gave  him  that  money  to  buy  materials  for  the 
sand  machines  and  cars,  etc.  on  the  Nelson  job. 

I  paid  the  bills  I  have  here  amounting  to  $651.21 
for  repairing  the  sand  machines.  I  paid  the  Pacific 
Gas  &  Electric  Co.  $479,  and  received  $249  back, 
on  the  T  Street  job,  so  as  to  get  the  power  to  work 
the  sand  machine. 

The  MASTER.— This  bill  shows  that  $499.40  was 
charged  for  [272]  putting  in  the  wire  on  the 
job  at  40th  Avenue  and  T  Street.  It  provides: 
''Special  main  wire  extension,  subject  to  credit  and 
refund  as  follows:  20%  of  monthly  bills  paid  for 
current  on  the  main  line  extension  will  be  credited 
to  your  account  monthly  until  the  total  amount 
of  $259.40  has  been  refunded.  Salvage  on  wire, 
etc.  $240."  It  seems  from  this  the  whole  amount 
was  paid  in  and  the  whole  amount  was  paid  back. 
The  contract  is  perfectly  plain,  Mr.  Anthony. 
Apparently  the  idea  is  that  the  entire  capital  cost 
will  be  paid  by  the  person  using  it,  in  the  first 
place,  but  it  will  all  come  back  to  him.     [273] 

J.  J.  RAUER  further  testified  that  he  had  rented 
a  block  of  land  at  $25  per  month  from  Feb.  15,  1915, 
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to  December,  1916,  which  block  was  used  for  the 
storing  of  the  equipment  and  all  auxiliaries,  and 
from  which  it  was  moved  to  the  various  jobs  and 
to  which  it  was  returned  from  such  jobs. 

J,  J.  RAUER  also  testified  that  the  sand  machine 
patent  had  been  owned  by  A.  Everett  Hall  and  C.  C. 
Higgins  prior  to  August  15,  1916,  and  that  he  had 
rented  the  use  of  this  patent  in  the  City  and  County 
of  San  Francisco  from  them  at  $100  a  month  fron? 
April  1915,  to  the  time  he  purchased  it  from  them 
6n  August  15,  1916,  and  that  since  then  he  has  been 
the  owner  of  it. 

Plaintiff  then  introduced  in  evidence  the  follow- 
ing memorandum,  and  J.  J.  Rauer  stated  that  it  was 
an  agreement  between  him  and  A.  E.  Buckman  and 
that  he  had  signed  it,  viz. : 

''KNOW  ALL  MEN  BY  THESE  PRESENTS: 
That  I,  J.  J.  Rauer  hereby  agree  to  make  and 
execute  to  A.  E.  Buckman,  an  assignment  and  trans- 
fer of  certain  patent  rights  for  the  City  and  County 
of  San  Francisco,  State  of  California,  for  sand 
moving  machines,  as  set  forth  in  the  assignments 
made  by  A.  Everett  Ball  and  C.  C.  Higgins  and 
A.  E.  Buckman,  and  also  to  make  a  bill  of  sale  for 
three  machines,  wire,  etc.,  under  said  patents,  upon 
said  Buckman  paying  to  said  Rauer  the  sum  of 
$2500,  and  interest  thereon  at  the  rate  of  one  per 
cent  per  month,  interest  payable  monthly. 

It  is  understood  that  any  money  received  for  the 
use  of  said  machines  under  said  patent  shall  be 
credited  and  applied  upon  said  sum  of  $2500  and 
interest. 
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That  any  macliines  used  by  said  Buckman  on  his 
contracts  said  Buckman  shall  pay  to  said  Eauer  the 
sum  of  $200  per  month  while  so  using  them,  and  all 
machines  used  by  any  other  person,  or  persons  on 
other  work,  the  money  received  therefor  shall  be 
paid  to  said  Rauer. 

The  payment  of  $1500  of  said  $2500  shall  be 
credited  on  the  debt  of  the  Siunset  Company. 

This  agreement  and  option  shall  be  good  for  one 
year  from  date  hereof,  provided  all  agreements  set 
forth  above  are  complied  with. 

WITNESS  my  hand  this  15th  day  of  August, 
vA.  D.  1916. 

HATFIELD,  Trustee, 

vs. 
BUCKMAN. 
Pffs.     Exh.    H.  M.  Wright,  Master. 

J.  J.  RAUER. 

[Endorsed] :     Filed  Dec.  12, 1921.     W.  B.  Maling, 
Clerk.     By  J.  A.  Schaertzer,  Deputy  Clerk."     [274] 
Entries  in  the  "Voucher"  or  "Bill  Book"  kept 
by  the   Sunset  Construction   Co.  to   the   following 
effect,  were  admitted  in  evidence: 
"Henry  Meyer  2232. 

To   SUNSET  CONSTRUCTION 
COMPANY,  Dr. 
1915 

Jan.  22.  For  grading  14th  Avenue  bet. 
A.  and  B.  Sts.  to  the  official 
line  and  grade  in  front  of 
your  property, 

fronting  118  ft.  ®  $5.50. . .  .649.  ** 
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''Thos.  A.  Vogel,  2233. 

1915      To  SUNSET  CONSTRUCTION 

COMPANY,  Dr. 
Jan.  28.     For   grading   14th   Ave.   bet. 

A.  and  B.  Sts.  to  the  official 

line   and   grade   in   front   of 

your  property, 

fronting  24'  5''  ®  $5.50 137.50" 

Also  similar  bills,  under  the  same  date,  for  grading 
14th  Avenue  between  A.  and  B.  streets,  ®  $5.50  per 
front  foot,  were  rendered  to  the  following: 
Bill  Number  Name  Amount 

2234  M.A.Webb    $137.50 

2235  John  Mahoney    264. 

2236  W.  B.  Ryder 264. 

2237  Edw.  H.  Tarpey 264. 

2238  M.    Baker    165. 

2239  Oscar  Heyman   1419. 

2251  Oscar  Heyman   858 . 

*'City  and  County  of  San  Francisco  2241. 

1915      To  SUNSET  CONSTRUCTION 
COMPANY,  Dr., 

Jan.  6. 

For  grading  the  crossing  of  14th 
Avenue  &  B.  St.  to  a  point  300  ft. 
North  in  front  of  City  property  to 

the  official  line  and  grade, $495.  " 

Also  a  similar  bill  against  the  city  and  county  of 

San  Francisco  for  the  sum  of  $495  for  grading  to  a 

point  300'  south  of  said  crossing. 
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''Sol.  Getz  &  Sons,  2285. 

To  SUNSET  CONSTRUCTION 
COMPANY,  Dr., 
1914 

May  12.  To  grading  14tli  Avenue  bet. 
B.  and  F.  Sts.  to  the  official 
[275]  line  and  grade  in  front 
of  your  property, 

fronting  287  ft.  ®  $3.50 $1004.50 

''Academy  of  Science,  G.  G.  Park,  1967. 
To  SUNSET  CONSTRUCTION 
COMPANY,  Dr., 
To  labor  from  Jan.  30  to 
Feb.  12,  1914  ....198.40 

To  materials   20 .  25 

Plus    107o 19.84        238.49" 

"Academy  of  Science,  G.  G.  Park,  1972. 
To  SUNSET  CONSTRUCTION 
COMPANY,  Dr., 
To  extra  excavating  &  breaking 
up   and   taking   out   old   con- 
crete piers,  including  powder, 

fuse  &  labor, 535 . 

Plus  10%   53.50    588.50 

Testimony  of  Fillmore  Buckman,  for  Defendants 

(Recalled). 

FILLMORE  BUCKMAN  testified  that  he  made 
the  entries  in  the  voucher  or  bill-book,  and  that  this 
was  no  more  than  a  carbon  copy  of  bills  which  had 
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been  sent  out  by  the  Sunset  Construction  Co.  That 
lie  knew  the  bills  were  correct  when  he  sent  them 
out  and  that  they  were  made  out  and  dated  after  the 
work  covered  by  them  had  been  finished.  That 
sometimes  delays  occurred  which  made  it  necessary 
for  a  considerable  period  of  time  to  elapse  between 
the  completion  of  the  work  and  the  rendition  of  the 
bill,  but  that  bills  were  never  sent  out  before  the 
work  was  completed.  Thereupon  there  was  read 
into  evidence  from  the  "Black  Book"  the  following 
entry : 

"Jun.  3, 1915.  Paid  J.  J.  Eauer 
Ck.  (Sol.  Getz  a/c 
14th  Ave.  521.38 

"      Ei.  E.  Jordan      83.75 

160. 
Due  from  J.  J.  R. 

on  5/25/15  33.34    798.47" 

We  had  a  contract  with  the  Academy  of  Sciences 
at  Golden  Gate  Park  which  was  finished  before 
bankruptcy.  After  [276]  bankruptcy  we  did 
some  extra  work  there  but  the  extra  work  was  done 
for  a  percentage  over  costs.  The  ledger  of  the  Sun- 
set Construction  Company  shows  that  J.  J.  Rauer 
collected  $300  as  a  balance  upon  the  original  con- 
tract. That  had  nothing  to  do  with  the  extra  work. 
The  cash-book  of  the  Sunset  Construction  Co.  was 
introduced  in  evidence  and  showed  the  following 
cash  transactions  occurring  between  J.  J.  Rauer  and 
the  Company  between  the  dates  of  February  19,  1915 
and  March  16,  1915. 
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''1915. 

Feb.      24. 

Paid,  J.  J.  Rauer  to  D. 
F.  Cramer  for  stock 

hire  in  advance 

$200. 

Received    J.    J.    Rauer 

C.     B.     Ass.     Ryder 

note  14  Ave. 

$245. 

March     1. 

Received  J.  J.  Rauer, 

loan, 

30. 

2. 

Received  J.  J.  Rauer, 

loan, ' 

200.. 

3. 

Paid  J.  J.  Rauer, 

355. 

5. 

Received,  J.  J.  Rauer 

125. 

8. 

Received  J.  J.  Rauer, 

300. 

12. 

Received  J.  J.  Rauer 

75. 

12. 

Paid  2  City  Warrants, 

495. 

8 

Paid  J.  J.  Rauer,  to 
D.     F.     Cramer    for 

stock   hire 

704.96 

8. 

Paid  J.  J.  Rauer 

300. 

12. 

Paid  J.  J.  Rauer,  Ck. 

of  Scott, 

535. 

12. 

Paid  R.   Monigan  col- 

lection 

35. 

12. 

Paid  City  Warrant 

495. 

15. 

Received  J.  J.  Rauer, 

175. 

Interest    on    $20,000. 

400. 

Loan 

175. 

Difference  Ex.  of  Cks. 

69.50 

[277] 
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Thereupon  the  matter  was  submitted  to  the  Mas- 
ter in  Chancery,  and,  on  June  16,  1921,  the  Master 
made  and  filed  his  tentative  report,  which  tentative 
report  is  contained  in  the  record  on  this  appeal; 
and  thereupon  both  the  plaintiff  and  the  defendant 
J.  J.  Rauer  filed  exceptions  to  said  report,  and  hear- 
ings upon  said  exceptions  were  duly  had  by  the 
Master  on  August  27,  1921,  and  the  same  was 
further  briefed  by  counsel.  At  said  hearings  plain- 
tiff was  represented  by  Messrs,  Edwin  H.  Williams 
and  Charles  S.  Wheeler,  Jr.",  and  defendant  J.  J. 
Rauer  was  represented  by  Messrs.  H.  M.  Anthony 
and  Grant  &  Zimdars;  and  after  the  hearings  of 
said  exceptions  and  objections  the  said  Master  made 
and  filed  his  supplemental  report  herein  on  the  12th 
day  of  December,  1921 ;  which  said  supplemental  re- 
port is  set  forth  in  the  record  on  appeal  herein ;  and 
that  thereafter  defendant  J.  J.  Rauer  filed  in  the 
above-entitled  court  his  objections  to  the  Master's 
reports  and  to  the  confirmation  thereof  by  the  above- 
entitled  court,  and  the  hearing  of  said  objections 
was  duly  had  before  the  above-entitled  court, 
Honorable  Wm.  C.  Van  Fleeet,  presiding,  on  the  2d 
day  of  August,  1922;  whereupon  the  Court  made 
and  entered  its  order  herein  on  the  30th  day  of  Sep- 
tember, 1922,  overruling  said  objections  and  excep- 
tions to  the  said  reports  of  the  Master,  and  con- 
firming the  same,  and  thereupon  filed  its  final  decree 
herein  on  Nov.  6,  1922,  and  which  said  order  and 
final  decree  are  contained  in  the  record  on  appeal 
herein.     [278] 
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The  foregoing  is  proposed  by  defendant,  J.  J. 
Rauer,  as  the  corrected  statement  of  the  case  on 
appeal  of  said  J.  J.  Rauer  from  said  interlocutory 
decree  and  the  said  reports  of  the  Master  of  Chanc- 
ery, and  from  the  final  decree  entered  by  the  said 
District  Court  in  and  for  the  Northern  District  of 
California,  Second  Division,  disallowing  and  over- 
ruling his  exceptions  to  said  reports  of  the  Master 
in  Chancery,  and  confirming  said  reports,  and 
directing  said  J.  J.  Rauer  to  pay  certain  moneys  to 
the  Trustee  in  Bankruptcy. 

This  proposed  statement  includes  those  exceptions 
and  amendments  suggested  by,,  plaintiff  to  the  pro- 
posed statement  as  originally  presented  which  have 
been  agreed  upon  between  the  parties  as  proper  to 
be  inserted  in  the  statement;  and  also  those  others 
of  said  amendments  and  exceptions  which  were  al- 
lowed at  the  hearing  before  Honorable  William  C. 
Van  Fleet,  Judge  of  said  Court,  on  Friday,  August 
17th,  1923;  and  also  has  reduced  to  narrative  form 
all  the  portions  of  the  testimony  which  were  in- 
cluded in  the  first  proposed  statement. 

Dated  August  21st,  1923. 

H.  M.  ANTHONY, 
GRANT  &  ZIMDAR8, 
'Solicitors  for  Defendant  and  Appellant,  J.  J.  Rauer. 

Receipt  of  copy  of  the  foregoing  proposed  state- 
ment received  this  21st  day  of  August,  1923. 

CHAS.  S.  WHEELER,  Jr., 
EDWIN    H.    WILLIAMS, 
Solicitors  for  George  J.  Hatfield  etc..   Trustee  in 
Bankruptcy  of  the  Estate  of  A.  E.  Buckman 
Bankrupt  Respondent  in  said  Appeal.     [279] 


378  J.  J.  Rauer  vs. 

The  foregoing  proposed  statement  embodies  all 
the  amendments  heretofore  proposed  by  plaintiff 
and  allowed  by  the  Court,  and  all  amendments  sub- 
sequently proposed  by  plaintiff. 

Dated  August  28th,  1923. 

CHARLES  S.  WHEELER,  Jr. 
E.  H.  WILLIAMS, 
Solicitors  and  Attorneys  for  Plaintiff.     [280] 

The  foregoing  is  hereby  settled  and  allowed  as  the 
statement  on  appeal  of  the  defendant,  J.  J.  Rauer 
from  the  order  or  decree  made  herein  on  the  11th 
day  of  September,  1922,  including  the  order  direct- 
ing an  accounting  and  referring  the  matter  of  the 
accounting  to  H.  M.  Wright,  Master  in  Chancery  of 
this  court,  and  from  the  final  decree  made  herein  on 
the  6th  day  of  November,  1922,  disallowing  and 
overruling  the  objections  made  by  J.  J.  Rauer  to  the 
account  and  report  filed  herein  by  H.  M.  Wright, 
Master  in  Chancery,  pursuant  to  the  order  of  Sep- 
tember 11,  1916,  and  confirming  and  approving  said 
report,  and  decreeing  that  the  said  J.  J.  Rauer,  de- 
fendant, pay  to  the  plaintiff  the  sums  of  money  in 
the  said  decree  specified. 

Dated  August  28th,  1923. 

(Sgd.)     WM.  C.  VAN  FLEET, 

Judge  of  said  Court. 

[Endorsed]:  Filed  Aug.  28,  1923,  Walter  B. 
Maling,  Clerk,  By  J.  A.  Schaertzer,  Deputy 
Clerk.     [281] 
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(Title  of  Court  and  Cause.) 

Petition  for  Appeal  from  Order  Made  and  Filed 
in  this  Action  on  September  30,  1922,  Allow- 
ing   Compensation    to    the    Master   H.    M. 
Wright,  Esq.,  as  Compensation  for  Services 
in  Said  Action  and  Directing  that  the  Same 
be  Paid  by  J.  J.  Rauer,  Defendant  Herein. 
Now  comes  J.  J.  Rauer,  one  of  the  defendants  in 
the   above-entitled  action   and  feeling  himself  ag- 
grieved by  that  certain  order  made  and  entered  in 
the  above-entitled  cause  and  court  and  tiled  with 
the   clerk  thereof  on  the  30th   day  of  September, 
1922,  allowing  and  taxing  the  compensation  of  the 
Master  H.  M.  Wright,  Esq.,  at  the  sum  of  $1800 
as  and  for  compensation  for  his  services  herein  and 
directing  that  the  same  be  paid  by  said  defendant 
J.  J.  Rauer  in  the  first  instance  within  twenty  days 
after  notice  of  the  order,  and  which  order  was  so 
made  by  the  Honorable  Wm.  C.  Van  Fleet,  Judge 
of  said  Court,  does  hereby  appeal  from  said  order, 
and  from  the  whole  thereof,  in  so  far  as  it  allows 
and  fixes  compensation  for  said  Master  as  afore- 
said, and  directs  that  the  same  be  paid  by  said  de- 
fendant Rauer,  and  does  so  appeal  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, for  the  reasons  specified  in  said  defendant's 
assignment  of  errors,  which  is  filed  herewith,  and 
defendant  prays  that  this  his  appeal  be  allowed; 
and  that  citation  issue,  as  provided  by  law,  and  that 
a  transcript  of  the  record,  proceedings  and  papers 
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upon  which  said  order  was  based,  duly  authenti- 
cated, may  be  sent  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  sitting  at 
San  Francisco,  and  your  petitioner  the  said  de- 
fendant Rauer  being  desirous  of  staying  all  pro- 
ceedings under  said  order  pending  said  appeal,  and 
being  desirous  of  giving  and  executing  a  super- 
sedeas bond  and  giving  such  security  as  may  be  re- 
quired to  stay  the  enforcement  of  [282]  said  or- 
der as  aforesaid,  does  further  pray  that  the  proper 
order  be  entered  herein  required  to  perfect  said  ap- 
peal and  perfect  and  effect  a  stay  of  all  proceedings, 
as  aforesaid. 

J.  J.  RAUER, 

Defendant. 
By  H.  M.  ANTHONY  and 
GRANT  &  ZIMDARS, 

Solicitors  of  Said  Defendant. 

[Endorsed] :  Filed  Oct.  14,  1922.  W.  B.  Hal- 
ing, Clerk.  By  J.  A.  Schaertzer,  Deputy  Clerk. 
[28'3] 


(Title  of  Court  and  Cause.) 

Assignment  of  Errors  on  Appeal  from  Order  Made 
and  Filed  Herein  on  September  30,    1922, 
Allowing    $1800    as    Compensation    to    the 
Master   H.   M.   Wright,   Esq.,   for   Services 
Rendered  Herein. 
Now  on  this  14th  day  of  October,  1922,  comes  the 
defendant  J.  J.  Rauer  by  his  solicitors,  H.  M.  An- 
thony and  Grant  &  Zimdars,  and  says  that  there 
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is  manifest  error  on  the  face  of  the  record  in  the 
above-entitled  suit  and  that  the  order  made  and  en- 
tered herein  on  the  30th  day  of  September,  1922, 
allowing  $1800  compensation  to  the  Master,  H.  M. 
Wright,  Esq.  is  erroneous  and  unjust  to  this  de- 
fendant, and  said  defendant  hereby  assigns  the 
making  and  giving  and  entering  of  said  order 
herein  as  error  for  the  following  reasons,  and  does 
not  make  and  present  the  following  assignment  of 
errors  upon  which  he  will  rely  as  follows,  to  wit : 
EXCEPTION  I. 

The  Court  erred  in  finding  and  decreeing  that 
said  Master,  H.  M.  Wright,  Esq.  was  entitled  to 
any  compensation  herein,  the  record  showing  that 
the  said  Master  was  acting  judicially  in  the  per- 
formance of  the  services  for  which  the  said  sum  of 
$1800  was  allowed  as  compensation  as  aforesaid, 
and  the  record  showing  that  he  was  financially  in- 
terested and  would  be  financially  affected  by  the 
judgment  or  report  that  he  would  make  in  the  per- 
formance of  the  said  services. 

EXCEPTION  11. 

The  Court  erred  in  finding  and  decreeing  that 
the  said  Master  was  qualified  to  perform  the 
services  for  which  compensation  was  allowed  by 
said  order,  as  aforesaid,  and  in  not  holding  that 
the  services  w^ere  nugatory  and  of  no  value,  and 
this  because  the  Master  as  a  judicial  officer  could 
not  adjudge  in  a  matter  in  which  he  would  be  af- 
fected financially  [281]  by  the  character  of  terms 
of  the  report  he  would  make  the  Court. 
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EXCEPTION  III. 

The  Court  erred  in  finding  and  decreeing  that  the 
services  of  the  said  Master  were  of  greater  value 
than  the  sum  of  not  to  exceed  $750,  and  the  Court 
erred  in  making  an  allowance  to  the  Master  of  any 
sum  in  excess  of  $750. 

EXCEPTION  IV. 

The  Court  erred  in  finding  and  decreeing  that  the 
Master  was  entitled  to  any  compensation,  and  this 
because  it  appears  from  the  said  record  that  the 
Master  being  disqualified  to  act  judicially  the 
services  rendered  were  of  no  value,  and  of  the  fact 
as  a  matter  of  law,  if  not  of  fact,  the  Master  had  at 
all  times  during  the  performance  of  the  services 
full  knowledge. 

WHEREFORE  this  defendant  prays  that  the 
said  order  allowing  compensation  to  the  Master  be 
reversed  and  set  aside  and  that  the  defendant  have 
such  other  and  further  relief  as  may  seem  meet  and 
equitable. 

H.  M.  ANTHONY  and 
GRANT  and  ZIMDARS, 
Solicitors  for  Defendant  J.  J.  Rauer. 

[Endorsed] :  Filed  October  14,  1922.  W.  B. 
Maling,  Clerk.  By  J.  A.  Schaertzer,  Deputy  Clerk. 
[285] 
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(Title  of  Court  and  Cause.) 

Order  Allowing  Appeal  from  Order  Made  and  Filed 
Herein  on  September  30,  1922,  Fixing  Com- 
pensation of  the  Master  H.  M.  Wright,  Esq., 
and  Directing  the  Payment  of  the  Same  by 
J.  J.  Rauer,  and  Fixing  the  Amount  of  a 
Supersedeas  Bond  and  Bond  for  Costs  on 
Appeal,  and  Staying  Proceeding  for  the  En- 
forcement  of   the   Order   from   Which   the 
Appeal  is  Taken. 
This  day  the  defendant  J.  J.  Rauer,  a  defendant 
in    the    above-entitled    action,    appearing    by    his 
solicitors,    Messrs.    H.    M.   Anthony   and   Grant   & 
Zimdars,  and  presented  his  petition  for  an  appeal 
from  that  certain  order  made  and  filed  herein  on  the 
30th  day  of  September,  1922,  allowing  the  sum  of 
$1800  as  compensation  to  the  Master,  H.  M.  Wright, 
Esq.,  and  his  assignment  of  errors  accompanying 
the  said  petition,  and  by  the  said  petition  the  said 
defendant   having   requested  this   Court  to  fix  the 
amount  of  a  supersedeas  bond  and  also  for  costs  and 
damages  on  appeal  so  to  effect  a  stay  of  proceed- 
ings on  the  enforcement   of  the  said  order  pend- 
ing the  Appeal,  the  said  petition,  upon  due  con- 
sideration is  hereby  allowed,  and  an  Appeal  from 
said  order  is  hereby  allowed  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit, 
upon  the  filing  of  a  bond  in  the  sum  of  Twenty- 
five  Hundred  Dollars,  with   a  good  and  sufficient 
surety  to  be  approved  by  the  Court,  the  said  bond 
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to  operate  as  a  supersedeas  bond  and  for  costs, 
and  to  fully  stay  all  proceedings  upon  the  order  ap- 
pealed from  pending  the  appeal ;  and 

IT  IS  FURTHER  ORDERED  that  a  complete 
transcript  of  all  records,  proceedings  and  papers 
upon  which  the  said  order  appealed  from  was 
hased,  duly  authenticated,  be  certified  and  sent  to 
the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit. 

Dated  this  14th  day  of  October,  1922. 

WM.  C.  VAN  FLEET, 
Judge  of  Said  Court.     [286] 

[Endorsed]  :  Filed  Oct.  14,  1922.  W.  B.  Maling, 
Clerk.     By  J.  A.  Schaertzer,  Deputy  Clerk.     [287] 


Bond  on  Appeal. 

(The  premium  charged  for  this  bond  is  twenty- 
five  dollars  per  annum.) 

KNOW  ALL  MEN  BY  THESE  PRESENTS, 
That  we,  J.  J.  Rauer  as  principal  and  Fidelity  and 
Deposit  Company  of  Marjdand,  a  Corporation 
created,  organized  and  existing  under  and  by  virtue 
of  the  laws  of  the  State  of  Maryland,  as  surety, 
are  held  and  firmly  bound  unto  H.  M.  Wright  in  the 
full  and  just  sum  of  Twenty-five  Hundred  ($2500) 
Dollars,  to  be  paid  to  the  said  H.  M.  Wright,  his 
certain  attorney,  executors,  administrators  or  as- 
signs ;  to  which  payment,  well  and  truly  to  be  made, 
we  bind  ourselves,  our  heirs,  executors  and  adminis- 
trators, jointly  and  severally,  by  these  presents. 


George  H.  Hatfield  et  dl.  385 

Sealed  with  our  seals  and  dated  this  16th  day  of 
October  in  the  3'ear  of  our  Lord  One  Thousand, 
Nine  Hundred  and  Twenty-two. 

WHEREAS,  lately  at  a  District  Court  of  the 
United  States  for  the  Southern  Division  of  the 
Northern  District  of  California  in  a  suit  depending 
in  said  Court,  between  George  H.  Hatfield,  as 
trus'tee  of  the  estate  of  A.  E.  Bucknian,  a  Bank- 
rupt, plaintiff  vs.  A.  E.  Buckman,  J.  J.  Rauer,  et  al., 
are  defendants  a  judgment  and  order  was  rend- 
ered against  the  said  J.  J.  Rauer  directing  him  to 
pay  H,  M.  Wright  the  sum  of  $1800  and  the  said 
J.  J.  Rauer  having  obtained  from  said  Court  an 
.order  allowing  an  appeal  to  the  United  States  Court 
of  Appeals  to  reverse  the  said  order  in  the  afore- 
said suit,  and  a  citation  directed  to  the  said  Wright 
and  the  other  parties  to  said  action  citing  and  ad- 
monishing them  to  be  and  appear  at  a  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, to  be  holden  at  San  Francisco,  in  the  State  of 
California. 

Now,  the  condition  of  the  above  obligation  is 
such.  That  if  the  said  J.  J.  Rauer  shall  prosecute 
said  appeal  to  effect,  and  answer  all  damages  and 
costs  if  he  fail  to  make  [288]  said  appeal  and 
plea  good,  then  the  above  obligation  to  be  void; 
else  to  remain  in  full  force  and  virtue. 
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Acknowledged  before  me  the  day  and  year  first 
above  written. 

J.  J.  RAUER   (Seal) 
FIDELITY'  AND  DEPOSIT  CO.,  of  Md.  (Seal) 

By  F.  E.  Brisbine, 
Attorney  in  Fact. 
Paul  M.  Nippert   (Seal) 
Agent. 
State  of  California, 
City  and  County  of  San  Francisco, — ss. 

On  the  16th  day  of  October,  A.  D.  1922,  before 
me  John  McCallan,  a  Notary  Public  in  and  for  the 
city  and  county  of  San  Francisco,  residing  there- 
in duly  commissioned  and  sworn,  personally  ap- 
peared F.  E.  Brisbine,  Attorney  in  Fact,  and  Paul 
M.  Nippert,  Agent,  of  the  Fidelity  and  Deposit 
Company,  of  Maryland,  a  corporation,  known  to  me 
to  be  the  persons  who  executed  the  within  instru- 
ment on  behalf  of  the  corporation  therein  named 
and  acknowledged  to  me  that  such  corporation  exe- 
cuted the  same,  and  also  known  to  me  to  be  persons 
whose  names  are  subscribed  to  the  within  instru- 
ment as  the  Attorney  in  Fact  and  Agent  respec- 
tively of  said  corporation,  and  they,  and  each  of 
them,  acknowledged  to  me  that  they  subscribed  the 
name  of  said  Fidelity  and  Deposit  Company  of 
Maryland  thereto  as  principal  and  their  own  names 
as  Attorney  in  Fact  and  Agent  respectively. 

In  Witness  whereof,  I  have  hereunto  set  my  hand 
and  affixed  my  official  seal  at  my  office  in  the  city 
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and  count.y  of  San  Francisco  the  day  and  year  first 
above  written. 

[Seal]  JOHN  McCALLAN, 

Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California.     [289] 
Form    of   bond    and   sufficiency   of   sureties    ap- 
proved. 

WM.  C.  VAN  FLEET, 

Judge. 

[Endorsed] :  Filed  Oct.  16,  1922.     W.  B.  Maling, 
Clerk.     By  J.  A.  Schaertzer,  Deputy  Clerk.     [290] 


(Title  of  Court  and  Cause.) 

Defendant  Rauer's  Praecipe  to  Clerk  to  Prepare 
Transcript  on  Appeal  from  Order  Allowing 
Compensation  to  H.  M.  Wright. 

To  the  Clerk  of  the  above-entitled  Court. 
Sir: 

You  will  please  prepare  transcript  of  record  in 
the  above-entitled  cause  to  the  office  of  the  Clerk  of 
the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Judicial  District,  pursuant  to  the  appeal 
heretofore  allowed  herein  and  directed  to  said 
court  from  the  order  made  and  filed  in  said  action 
on  September  30,  1922,  allowing  compensation  to 
the  Master,  H.  M.  Wright,  Esq.,  as  compensation  for 
services  in  said  action,  and  directing  that  the  same 
be  paid  by  J.  J.  Rauer,  one  of  the  defendants  herein, 
and  from  the  decree  allowing  said  compensation  to 
said  Master,  H.  M.  Wright,  Esq.,  and  include  in  the 
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said  transcript  the  following  proceedings,  pleadings 

and  papers  on  file,  to  wit : 

1.  The  complaint  of  bill  in  said  action; 

2.  The  answer  of  the  defendants  thereto; 

3.  Supplement  to  the  bill,  and  answer. 

4.  The  interlocutory  decree  therein; 

5.  The  petition  of  the  Master  for  compensation 

and  statement  of  the  services  rendered  by 
him  in  the  preparation  of  the  report  for 
which  compensation  is  asked. 

6.  Objections  of  defendant  Rauer  to  the  special 

Master's  petition  for  compensation. 

7.  Order  confirming  the  report  of  the  Master. 

8.  Order  and  decree  filed  herein  September  30, 

1922,  fixing  the  compensation. 

9.  Decree  confirming  Master's  report  and  giving 

[291]  judgment  in  favor  of  the  plain- 
tiff in  said  action  against  the  defendants 
therein  as  in  said  decree  specified. 

10.  Defendant  Eauer's   petition  for  appeal   from 

order  allowing  the  said  compensation. 

11.  Defendant's    assignment    of    error    on    appeal 

from  said  last-mentioned  order. 

12.  Order   allowing   appeal   from   the   said   order 

and  fixing  bond  on  appeal  and  to  stay  pro- 
ceedings. 

13.  Bond  on  appeal  from  said  last-mentioned  order 

on  appeal. 

14.  Citation  on  appeal,  admission  and  affidavit  of 

service  from  the  said  last-mentioned 
order. 

15.  This    praecipe. 
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Said  transcript  to  be  prepared  as  required  by  law, 
and  the  rules  of  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit,  and  filed  in  the 
office  of  the  Clerk  of  the  United  States  Circuit 
Court  of  Appeals  on  or  before  the  15th  day  of  No- 
vember, 1922. 

Dated,  at  San  Francisco,  November  9,  1922. 

J.  J.  RAUER, 
Defendant  and  Appellant  Herein. 
By  H.  M.  ANTHONY  and 
GRANT  &  ZIMDARS, 
His  Solicitors. 
Service  of  copy  of  the  within  praecipe  admitted 
this  10th  day  of  November,  1922. 

CHARLES  S.  WHEELER  and 
CHARLES  S.  WHEELER,  Jr. 
E.  H.  WILLIAMS, 

Attorneys  for  Plaintiff. 
WM.  H.  CHAPMAN. 
H.  M.  WRIGHT. 

[Endorsed] :  Filed  Nov.  10,  1922.  Walter  B. 
Maling,  Clerk.     [292] 
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(Title  of  Court  and  Cause.) 

Petition  for  Appeal  from  an  Order  or  Decree  Made 
Herein  on  the  lltli  Day  of  September,  1916, 
Directing  an  Accounting  and  Referring  the 
Matter  of  the  Accounting  to  H.  M.  Wright, 
Master  in  Chancery  of  this  Court,  and  Also 
Allowing  an  Appeal  from  the  Final  Decree 
Made  Herein  on  the  6th  Day  of  November, 
1922,  Disallowing  and  Overruling  the  Objec- 
tions Made  by  J.  J.  Rauer  to  the  Account  and 
Report  Filed  Herein  by  H.  M.  Wright,  Master 
in  Chancery,  Pursuant  to  the  Order  of  Sept. 
11,  1916,  and  Confirming  and  Approving  Said 
Report,  and  Decreeing  that  the  Said  J.  J. 
Rauer,  Defendant,  Pay  to  the  Plaintiff  the 
Sums  of  Money  in  the  Said  Decree  Specified. 
Now  comes  the  defendant,  J.   J.  Rauer,  one  of 
the  defendants  in  the  above-entitled  action,  and  feel- 
ing himself  aggrieved  by  that  certain  order  of  de- 
cree made  and  entered  on  the  11th  day  of  Septem- 
ber,  1916,   directing  an   accounting   and   referring 
the   matter   of   the   accounting   to   H.   M.   Wright, 
Master  in  Chancer}^  of  this  Court,  and  by  the  whole 
of  said  order ;  also  feeling  himself  aggrieved  by  that 
certain  decree  made  herein  on  the  6th  day  of  No- 
vember, 1922,  disallowing  and  overruling  the  objec- 
tions made  by  J.  J.  Rauer  to  the  account  and  report 
filed  herein  by  H.  M.  Wright,  Master  in  Chancery 
to  the  order  of  September  11,  1916,  and  confirm- 
ing and  approving  said  report,  and  decreeing  that 
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the  said  J.  J.  Eaiier,  defendant,  pay  to  the  plain- 
tiff the  sums  of  money  in  the  said  decree  specified, 
and  by  the  whole  of  said  judgment  and  decree,  does 
hereby  appeal  from  said  orders  and  decrees  and 
from  the  whole  thereof,  and  does  so  appeal  to  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  for  the  reasons  specified  in  said  de- 
fendant's assignment  of  errors,  which  is  filed  here- 
with ;  and  said  defendant  prays  that  his  said  appeal 
be  allowed,  and  that  citation  issue  as  provided  by 
law,  and  that  a  transcript  of  the  record,  proceed- 
ings and  papers  upon  which  said  order  was  based, 
duly  authenticated,  may  be  sent  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit, 
sitting  in  San  Francisco;  and  your  petitioner,  the 
said  defendant  J.  J.  Rauer,  [293]  being  desirious 
of  staying  all  proceedings  under  said  orders  and  de- 
crees pending  the  appeal  therefrom,  and  being  de- 
sirous of  giving  and  executing  a  supersedeas  bond, 
and  giving  such  security  as  may  be  required 
to  stay  the  enforcement  of  the  said  orders 
and  decrees  aforesaid,  does  further  pray  that  the 
proper  order  be  entered  herein  required  to  perfect 
the  said  appeal,  and  perfect  and  effect  a  stay  of  all 
l^roceedings,  as  aforesaid. 

J.  J.  RAUER, 
Defendant. 
By  H.  M.  ANTHONY  and 
GRANT  &  ZIMDARS, 
WM.  GRANT  and  J.  B.  ZIMDARS, 

Solicitors  for  Said  Deft. 
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[Endorsed] :  Filed  Nov.  18,  1922.     W.  B.  Maling, 
Clerk.     By  J.  A.  Schaertzer,  Deputy  Clerk.     [291] 


In  the  Southern  Division  of  the  United  States  Dis- 
trict Court,  in  and  for  the  Northern  District  of 
California,  Second  Division. 

IN  EQUITY— No.  233. 

GEORGE  H.  HATFIELD,  Substituted  for  E. 
CORDS,  JR.,  as  Trustee  of  the  Estate  of 
A.  E.  BUCKMAN,  Bankrupt, 

Plaintiff, 

vs. 

A.  E.  BUCKMAN,  et  al., 

Defendant. 

Assignment  of  Errors  on  Appeal  from  an  Order  or 
Decree  Made  Herein  on  the  11th  day  of  Sep- 
tember, 1916,  Directing  an  Accounting  and 
Referring  the  Matter  of  the  Accounting  to 
H.  M.  Wright,  Master  in  Chancery  of  this 
Court,  and  Also  Allowing  an  Appeal  from  the 
Final  Decree  Made  Herein  on  the  6th  day  of 
November,  1922,  Disallowing  and  Overruling 
the  Objection  Made  by  J.  J.  Rauer  to  the 
Account  and  Report  Filed  Herein  by  H.  M. 
Wright,  Master  in  Chancery,  Pursuant  to 
the  Order  of  Sept.  11,  1916,  and  Confirming 
and  Approving  Said  Report,  and  Decreeing 
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that  the  Said  J.  J.  Rauer,  Defendant,  Pay- 
to  the  Plaintiff  the  Sums  of  Money  in  the 
Decree  Specified. 

Now  on  this  13th  day  of  Xovember,  1922,  comes 
the  defendant  J.  J.  Rauer,  by  his  solicitors,  H.  M. 
Anthony  and  Grant  &  Zimdars,  and  says  that  there 
is  manifest  error  on  the  face  of  the  record  in  the 
above-entitled  suit,  and  that  the  order  made  and 
entered  herein  on  the  11th  day  of  September,  1916, 
directing  an  accounting  and  referring  the  matter 
of  the  accounting  to  H.  M.  Wright,  Master  in 
Chancery  of  this  court,  and  in  the  whole  of  said 
order,  and  that  certain  decree  made  herein  on  the 
6th  day  of  November,  1922,  disallowing  and  over- 
ruling the  objections  made  by  J.  J.  Rauer  to  the 
account  and  report  filed  herein  by  H.  M.  Wright, 
Master  in  Chancery,  to  the  order  of  September  11, 
1916,  and  confirming  and  approving  said  report 
and  decreeing  that  the  said  J.  J.  Rauer,  defendant, 
pay  to  the  plaintiff  the  sums  of  money  in  the  said  de- 
cree specified,  that  the  same  are  [295]  and  each  of 
them  is  erroneous  and  unjust  to  this  defendant;  and 
the  said  defendant  hereby  assigns  the  making  and 
giving  and  entering  of  the  said  order  and  decrees 
herein  as  error  for  the  following  reasons;  and  does  so 
make  and  present  the  following  assignment  of  er- 
rors upon  which  he  relies  as  follows,  to  wit : 

In  order  to  make  clear  the  following  assignments 
of  error  addressed  to  the  order  made  herein  on  the 
11th  day  of  September,  1916,  the  following  state- 
ment is  made. 
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It  is  the  contention  of  defendant  Rauer  tliat  the 
proper  constiTiction  of  the  said  order  and  decree  of 
Sept.  11,  1916,  is  that  the  Court  has  found  that 
Buckman  is  the  owner,  as  alleged  in  the  complaint, 
of  all  the  capital  stock  of  the  Sunset  Construction 
Company,  a  corporation,  and  that  the  transfer  made 
by  said  Buckman  to  Rauer  of  the  said  shares  of 
stock  was  made  for  the  purpose  of  defrauding  the 
creditors  of  Rauer,  as  alleged  in  the  complaint  in  the 
action,  and  that  the  decree  adjudges  that  said 
transfer  of  the  said  shares  of  stock  was  void  as  to 
the  creditors  of  Buckman,  and  that  Rauer  account 
for  all  transactions  with  the  corporation,  and  to 
have  such  accounting '  the  matter  is  referred  to  the 
Master. 

The  plaintiff  makes  the  following  contention 
relative  to  the  construction  of  the  said  decree,  and 
which  construction  is  adopted  by  the  Master  and  is 
the  basis  of  his  report,  and  is  the  construction 
adopted  by  the  Court  and  confirming  the  Master's 
report.  The  said  construction  so  contended  for  by 
plaintiff  is  as  follows:  That  the  said  decree  de- 
termines that  there  was  no  such  entity  as  the  Sun- 
set Construction  Co.,  that  the  issues  raised  and  de- 
termined by  the  decree  w^as  not  in  reference  to  the 
ownership  of  the  shares  of  stock  in  any  corporation, 
but  there  was  a  determination  that  there  was  no 
[29G]  corporation  in  existence  and  that  Rauer 
should  account  to  the  trustee  in  bankruptcy,  as  if 
his  transactions  were  directly  with  the  bankrupt 
with  full  knowledge  of  the  bankruptcy.  In  other 
words,    the    decree    according    to    this    contention 
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should  be  regarded  as  a  determination  tliat  Rauer 
was  a  participant  in  a  fraudulent  scheme  whereby 
under  the  cloak  of  the  nominal  corporation,  Sun- 
set Construction  Compan}",  Buckman  and  Eauer 
had  transactions  with  each  other  for  the  purpose 
of  defrauding  the  creditors  of  Buckman. 

We  will  firstl}^  assign  errors  based  upon  the  con- 
struction contended  for  by  the  defendant  Rauer 
as  above  stated,  and  will  follow  the  assignment  of 
errors  based  upon  the  construction  contended  for 
by  the  plaintiff  and  admitted  by  the  Master  in  mak- 
ing his  report. 

EXCEPTION  I. 

Assuming  that  the  construction  contended  for  by 
the  defendant  Rauer  is  the  proper  construction  of 
said  decree  of  September  11,  1916,  the  said  decree 
is  erroneous  for  the  following  reasons : 

The  evidence  shows  that  paragraph  1,  of  said 
interlocutory  decree  and  order  of  Sept.  11,  1916, 
wherein  it  is  decreed  that  Buckman  was  the  owner 
of  all  the  outstanding  shares  of  the  capital  stock  of 
Sunset  Construction  Co.  from  the  time  of  its  or- 
ganization down  to  the  19th  day  of  Febiniary,  1915, 
at  which  time  it  vested  in  his  trustee  in  bankruptcy, 
is  not  sustained  by  the  evidence,  but  on  the  contrary 
the  evidence  shows  that  on  the  15th  day  of  Januar}^, 
1914,  all  the  issued  shares  of  stock  of  the  said  cor- 
poration, excepting  qualifying  shares  to  other  per- 
sons who  served  as  directors,  were  pledged  to  the 
defendant  J.  J.  Rauer  for  the  sum  of  $20,000.00  at 
that  date  owing  by  [297]  the  corporation  to  the 
defendant   Rauer,   and  to   secure  the  payment  of 
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which  the  said  Buckman  pledged  the  said  shares  of 
stock,  and  that  pursuant  to  the  said  pledge  and  the 
failure  to  pay  the  indebtedness  designed  to  be  se- 
cured by  said  pledge,  the  said  stock  was  sold  under 
pledgee  sale  on  August  12,  1914,  and  subsequently 
ihe  ownership  thereof  passed  to  the  defendant  J.  A. 
Meadows. 

EXCEPTION  II. 

That  said,  decree  of  September  11,  1916,  is  er- 
roneous wherein  it  is  held  in  Paragraph  2  that 
Buckman  was  at  all  times  up  to  the  19th  day  of 
February,  1915,  the  owner  of  the  Sunset  Construc- 
tion Co.  and  of  all  the  property  and  books  of  said 
corporation  that  on  said  last-mentioned  date  vested 
in  the  Trustee  in  Bankruptcy  of  said  Buckman,  and 
that  the  said  property  is  since  held  by  said  Trustee 
in  Bankruptcy  pending  an  accounting  between  said 
company  and  the  defendants  therein  named,  in- 
cluding Rauer,  for  the  following  reason: 

That  the  evidence  shows  the  state  of  facts  here- 
inbefore stated  under  Exception  I  of  this  assign- 
ment of  errors,  and  further  the  evidence  shows  that 
the  Sunset  Construction  Company  was  a  corpora- 
tion duly  organized  and  existing  under  the  laws  of 
the  State  of  California,  or  if  the  same  were  not 
duly  organized  and  existing  under  the  laws  of  the 
State  of  California,  the  said  corporation  and  all 
tpersdns  controlling  the  same,  caused  the  said 
so-called  corporation  to  function  as  a  corporation, 
and  it  was  at  least  a  de  facto  corporation,  and  that 
it  is  not  alleged  in  the  pleadings  that  Bauer  was 
in  any  sense  cognizant  of  any  defect  in  the  organi- 
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zation  of  said  corporation,  but  on  the  contrary  the 
evidence  shows  that  Eaiier  dealt  with  the  corpora- 
tion and  with  the  persons  controlling  [298]  the 
same  in  all  respects  as  if  it  were  a  duly  incor- 
porated corporation  and  had  no  knowledge  or  no- 
tice of  any  kind  that  any  such  corporation  had  been 
formed  for  the  purpose  of  defeating  or  defrauding 
the  creditors  of  Buckman,  but  on  the  contrary  the 
evidence  shows  that  all  the  transactions  of  said 
Rauer  with  the  so-called  entity,  Sunset  Construc- 
tion Co.  were  in  good  faith  and  in  the  full  belief 
that  he  was  authorized  to  transact  business  there- 
with, and  that  the  said  Rauer  had  nothing  w^hat- 
ever  to  do  wdth  the  formation  of  said  corpora- 
tion, and  had  no  connection  of  any  kind  therewith 
and  had  no  knowledge  of  any  purpose  on  the  part 
of  the  incorporators,  if  any  such  there  were,  to  use 
said  corporation  to  defraud  creditors  of  Buckman, 
and  he  did  not  in  any  wise  participate  in  any 
wrongful  dealings  with  Buckman. 
EXCEPTION  III. 

The  said  decree  of  September  11,  1916,  is  er- 
roneous wherein  it  is  decreed  in  Paragraph  3  that 
the  said  defendant  J.  J.  Rauer  account  for  all 
moneys  received  by  him  or  advanced  by  him  to  the 
defendant  Sunset  Construction  Co.  since  the  12th 
day  of  September,  1911,  for  the  purpose  of  deter- 
mining what  claims,  if  any,  existed  between  said 
Company  and  the  said  defendants  in  said  action, 
for  the  following  reason : 

That  the  evidence  shows  the  state  of  facts  set 
forth  in  Exceptions  I  and  II  of  this  assignment  of 
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errors,  and  therefore  the  Trustee  in  Bankruptcy 
as  the  assignee  of  A.  E.  Buckman  has  no  interest 
in  any  such  accounting  as  is  ordered  by  the  said 
paragraph  of  said  decree. 

EXCEPTION  IV. 
The  decree  is   erroneous  for  the  following  rea- 
son: That   the   evidence    shows   that   there   was   a 
valid  pledge  upon  the     [299]     shares  of  stock  to  the 
defendant  Eauer,  and  that  if  it  be  assumed  that  the 
pledgee  sale  did  not  legally  divest  Buckman  of  his 
ownership  in  the  shares,  the  pledge  itself  and  the 
indebtedness  which  it  secured  still  existed,  and  the 
decree  is  erroneous  in  not  providing  for  the  protec- 
tion and  safeguarding  of  the  pledged  interest  and 
indebtedness   and  having  the  same  taken  into  ac- 
count on  the  reference  to  the  Master. 
EXCEPTION  V. 
Defendant  Rauer  now  assigns  the  said  decree  of 
Sept.  11,  1916,  to  be  erroneous,  and  this  assignment 
is  based  upon  the  construction  of  said  decree  con- 
tended  for   by   the   plaintiff   and  adopted   by  the 
Master  and  the   Court,   as  hereinbefore  set  forth. 
The  decree  is  erroneous  wherein  by  Paragraphs  1, 
2  and  3,  it  decrees  that  Buckman  was  the  owner  of 
all  of  the  capital  stock  of  said  corporation  up  to  the 
time    of    its    adjudication    in    bankruptcy    on   the 
9th  day  of  February,  1915,  and  decreeing  that  since 
that  date  the  trustee  in  bankruptcy  was  the  owner 
of  said  capital  stock,  and  decreeing  that  Buckman 
was  the  owner  of  the  corporation  up  to  the  date  of 
its   adjudication   in  bankruptcy,   and   as   such  the 
owner  of  all  the  property,  books  and  records  of  the 
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corporation,  and  that  from  the  date  of  his  said  ad- 
judication in  bankniptcy,  his  trustee  in  bankruptcy, 
is  the  owner  of  all  the  property  of  the  said  cor- 
poration. 

No  issue  is  tendered  by  the  pleadings  that  Rauer 
participated  in  the  organization  of  the  corpora- 
tion, Sunset  Construction  Co.,  or  that  he  had  any 
knowledge  that  the  said  corporation  Avas  not  duly 
organized  and  possessed  of  capacity  to  transact 
business;  and  in  this  connection  this  defendant  re- 
fers to  Exceptions  I,  II  and  III  in  support  of 
and  as  reasons  supporting  this  fourth  assignment  of 
errors.     [300] 

EXCEPTION  VII. 

The  decree  is  erroneous,  and  the  defendant  Rauer 
takes  exception  thereto  for  the  following  reason : 

That  the  evidence  shows  that  Rauer  had  no 
knowledge  or  notice  that  the  corporation,  Sunset 
Construction  Co.,  was  a  cloak  or  cover  to  enable 
Buckman  to  defraud  his  creditors,  if  such  w^ere 
his  purpose,  in  forming  the  corporation,  and  that 
Rauer  advanced  the  sum  of  money  designed  to  be 
secured  by  the  pledge  of  the  shares  of  stock  in 
good  faith,  as  security  for  the  sum  of  money  evi- 
denced by  the  pledge,  and  that  if  Buckman. trans- 
acted business  in  the  name  of  the  corporation  and 
other  people  transacted  business  with  him  in  the 
belief  that  the  corporation  w^as  the  owner  of  the 
property,  and  that  the  corporation  had  an  exist- 
ence, Buckman  could  be  estopped  from  making  any 
claim  to  the  contrary  so  far  as  those  persons  are 
concerned  who  transacted  business  with  him  upon 
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his  aforesaid  representation,  and  the  evidence  shows 
that  Eaiier  was  in  this  category,  and  the  trustee  in 
bankruptcy  or  Buckman  would  have  no  greater 
rights  than  the  said  Buckman  to  make  claim  that 
the  corporation  was  not  the  owner  of  the  property. 
A  'Court  of  equity  will  look  through  a  transaction 
and  will  give  Rauer  a  lien  by  way  of  pledge  on 
the  property  which  was  designed  to  be  pledged, 
whether  that  property  stands  in  the  form  of  shares 
of  stock  in  a  corporation,  or  on  other  assets  sup- 
posed to  be  represented  by  said  shares,  and  the 
decree  should  protect  Rauer  in  these  advances  so 
made  and  so  designed  to  be  secured  by  said  pledge. 
[301] 

The  following  assignments  of  errors  are  directed 
to  the  final  decree  made  herein  on  the  6th  day  of 
November,  1922,  disallowing  and  overruling  the  ob- 
jections made  by  J.  J.  Rauer  to  the  account  and 
report  filed  herein  by  H.  M.  Wright,  the  Master  in 
Chancery,  to  the  order  of  September  11,  1916,  and 
confirming  and  approving  said  report,  and  decree- 
ing that  the  said  J.  J.  Rauer,  defendant,  pay  to  the 
plaintiff  the  sums  of  money  in  the  said  decree 
specified. 

EXCEPTION  VIII. 

The  Master's  said  report,  and  the  whole  thereof, 
should  be  set  aside  and  considered  null  and  void, 
and  the  failure  so  to  do  is  hereby  assigned  as  error, 
and  for  the  following  reasons: 

That  it  appears  from  the  record  in  this  case  that 
the  action  is  prosecuted  by  a  trustee  in  bankruptcy, 
who  is  not  personally  liable  for  the  payment  of  any 
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obligations  beyond  the  extent  of  assets  coming  into 
his  hands;  that  there  are  no  assets  of  any  kind  be- 
longing to  the  bankrupt  estate,  other  than  such  as 
might  result  from  the  judgment  in  this  case.  That 
this  fact  was  known  and  recognized  by  the  Master 
in  his  petition  to  be  allowed  the  sum  of  $5,000.00  as 
compensation  for  his  services  in  making  the  report. 
That  in  view  of  the  fact  that  it  appears  by  the 
record  and  by  the  statement  of  the  Master  himself 
in  his  petition  for  compensation  herein,  that  only 
in  the  event  of  a  judgment  against  the  defendant 
Rauer,  would  he  receive  any  compensation  for  his 
services,  the  record  shows  that  he  was  financially 
affected  by  the  character  of  the  report  he  would 
file  and  by  the  judgment  to  be  entered  thereon,  and 
therefore  his  report  is  void  as  being  made  by  a  ju- 
dicial officer  on  a  subject  matter  in  which  he  had  a 
financial  interest,  and  the  judgment  and  report  filed 
herein  being  in  favor  of  that  interest.  [302] 
EXCEPTION  IX. 
The  final  decree  adopted  in  the  Master's  report 
and  the  Master's  report  are  erroneous  in  the  follow- 
ing particulars,  which  the  defendant  Rauer  hereby 
assigns  as  error.  The  decree  and  the  Master's  re- 
port adopted  and  confirmed  by  the  decree  are  er- 
roneous in  its  recital  that  by  the  decree  of  Septem- 
ber 11,  1916,  it  was  adjudged  and  decreed  that  the 
defendant  Buckman  was  at  all  times  up  to  the  19th 
day  of  February,  the  owner  of  the  Sunset  Construc- 
tion Co.  and  of  the  property  and  books  of  said  com- 
pany, and  since  said  date,  the  trustee  in  bankruptcy 
of  said  estate  is  the  owner  thereof;  and  that  the 
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defendants  A.  E.  Buckman,  J.  J.  Rauer,  Fillmore 
Buckman  and  William  H.  Chapman  severally  ac- 
count for  all  moneys  received  by  them,  or  any  of 
them  from  the  Sunset  Construction  Co.  since  the 
12th  day  of  September,  1911,  and  in  support  of  this 
assignment  of  error  defendant  Rauer  refers  to  the 
matters  and  things  set  forth  in  Exceptions  I,  II, 
III  and  IV  of  this  assignment  of  errors. 
EXCEPTION  X. 
The  defendant  Rauer  assigns  as  error  that  part 
of  the  Master's  report  finding  that  the  sum  of  $13,- 
023.19  has  been  received  by  the  defendant  Rauer 
from  the  Sunset  Construction  Co.,  a  corporation, 
since  February  19,  1915,  and  that  the  same  is  pay- 
able to  the  plaintiff  trustee,  because  the  evidence 
shows  there  was  owing  on  said  date  to  the  defendant 
Rauer  from  the  Sunset  Construction  Company  the 
sum  of  $18,746.22,  and  in  not  allowing  the  said 
credit  due  Rauer  as  an  offset  to  said  item  of  $13,- 
\023.19,  and  especially  is  this  true  and  an  assignment 
of  error  because  the  Master  in  his  report  relative 
to  this  item  finds  as  follows: 

"that  Rauer  must  account  to  this  trustee  for 
[303]  dealings  with  the  company's  assets 
owned  on  February  19,  1915,  after  that  date, 
without  the  benefit  of  set-offs  subsequently  ac- 
cruing. There  are,  of  course,  difficulties  aris- 
ing out  of  the  fact  that  the  company  was  never 
declared  a  bankrupt,  and  its  creditors  have  not 
been  scheduled  and  notified  to  file  their  claims, 
and  that  defendant  Rauer  will  suffer  loss  by 
reason  of  the  fact  that  he  believed  himself  en- 
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titled  to  deal  with  the  company  after  Buck- 
man's  bankruptcy  as  a  separate  entit}^,  not 
affected  by  his  bankruptcy." 
And  defendant  Rauer  assigns  as  error  that  part 
of  the  final  decree  adopting  and  confirming  and  em- 
bodying in  the  decree  the  aforesaid  provision  of  the 
Master's  report  disallow^ing  the  right  of  off-set  to 
Rauer  of  the  amount  owing  by  the  Sunset  Construc- 
tion Co.  to  Rauer  as  of  the  date  of  the  filing  of  the 
petition  in  bankruptcy  by  Buckman,  and  which  as- 
signment of  error  is  the  subject  matter  of  Excep- 
tion I  of  the  exceptions  filed  by  defendant  J.  J. 
Rauer  to  the  Master's  report  herein,  to  which  refer- 
ence is  made,  with  the  request  that  said  Exception 
I  be  read  in  connection  with  this  assignment  of 
error  X. 

EXCEPTION  XI. 
The  final  decree  adopted  in  the  Master's  report, 
and  the  Master's  report  are  erroneous  in  the  follow- 
ing particulars,  which  the  defendant  Rauer  hereby 
assigns  as  error;  and  hereby  refers  to  the  refusal 
of  the  Master  to  take  into  account  the  transactions 
between  the  defendant  Rauer  and  the  said  Sunset 
Construction  Co.  of  the  moneys  advanced  or  paid 
out  by  said  Rauer  after  February  19,  1915,  and 
prior  to  the  making  of  the  interlocutory  decree  and 
up  to  the  time  of  the  making  of  which  said  Rauer 
had  no  knowledge  or  notice  that  any  contention  was 
being  made  that  he,  Rauer,  had  no  right  to  deal  with 
the  Sunset  Construction  Co.  as  a  separate  entity, 
and  that  he  w^as  being  charged  Avith  the  conse- 
quences of  doing  business  with  a  declared     [304] 
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bankrupt,  and  the  refusal  to  take  such  transaction 
into  account  is  injurious  and  damaging  to  this  de- 
fendant Eauer,  .because  the  evidence  shows  that 
after  the  said  19th  day  of  February,  1915,  and  prior 
to  the  making  of  said  interlocutory  order,  the  said 
Rauer  had  advanced  the  sum  of  $18,561.54,  which 
sum,  plus  the  $18,746.22  found  by  the  Master  to  be 
owing  to  Rauer  at  the  time  of  the  petition  in  bank- 
ruptcy showed  the  sum  of  $37,307.76,  and  the  re- 
fusal to  state  such  account  is  not  in  accordance  with 
the  terms  of  the  order  of  reference,  and  which  mat- 
ters are  included  in  Exception  II  of  the  exceptions 
filed  by  defendant  Rauer  to  the  Master's  report,  and 
for  the  reasons  aforesaid  the  said  account  of  the 
Master  and  the  final  decree  made  by  this  Court  con- 
firming said  report,  is  alleged  to  be  error. 
EXCEPTION  XII. 
The  final  decree  adopted  in  the  Master's  report 
and  the  Master's  report  are  erroneous  in  the  fol- 
lowing particulars  which  the  defendant  Rauer 
hereby  assigns  as  error,  and  hereby  refers  to  that 
part  of  the  Master's  report  wherein  it  is  stated 
that  the  sum  of  money  owing  to  defendant  Rauer 
at  the  time  of  the  filing  of  the  petition  in  bank- 
ruptcy on  February  19,  1915,  by  the  Sunset  Con- 
struction Co.  was  the  sum  of  $18,746.22,  whereas 
and  in  fact  the  evidence  shows  that  there  was  owing 
at  said  time  by  said  corporation  to  said  Rauer  the 
sum  of  $26,246.22,  and  this  present  assignment  of 
error  is  the  subject  matter  of  Exception  III  of  de- 
fendant Rauer 's  exceptions  to  the  Master's  report 
filed    herein,    and    to    which    exception    defendant 
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Eauer  hereby  refers  and  requests  be  considered  in 
support  of  the  present  assignment  of  error. 
EXCEPTION  XIII. 
The  final  decree  adopted  in  the  Master 's  report  and 
the  Master's  report  are  erroneous  in  the  following 
particulars     [305]     which     the     defendant    Rauer 
hereby  assigns  as  error,  and  hereby  refers  to  that 
part  of  the  Master's  report  and  findings  wherein  the 
Master  finds  that  Eauer  must  account  to  Buckman's 
trustee  for  the  sum  of  $4,016.20  as  moneys  received 
by  defendant  Eauer  as  assets  belonging  to  said  cor- 
poration on  February  19,  1915,  and  the  collection 
of  which  was  made  by  the  defendant  Eauer  after 
said  date,  whereas  as  a  matter  of  fact  the  evidence 
show^s    that    the    defendant    Eauer    should    not    be 
charged  with  any  part  of  said  sum  of  $4,016.20,  and 
the  present  assignment  of  error  is  the  subject  mat- 
ter of  Exception  IV  filed  herein  by  the  defendant 
Eauer  to  the  Master's  report,  and  to  which  refer- 
ence is  hereby  made  with  the  request  that  same  be 
considered   in   support   of   the   present   assignment 
of  error. 

EXCEPTION  XIV. 
The  final  decree  adopted  in  the  Master's  report 
and  the  Master's  report  are  erroneous  in  the  fol- 
lowing particulars  which  the  defendant  Eauer 
.hereby  assigns  as  error,  and  hereby  refers  to  that 
part  of  the  Master's  report  and  findings  wherein  the 
Master  finds  the  defendant  Eauer  must  pay  to  the 
trustee  in  bankruptcy  the  sum  of  $9,016.90  for  the 
rental  value  and  use  after  February  19,  1915,  of  the 
equipment   and   personal   property   of  the    Sunset 
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Construction  Co.  mortgaged  to  the  defendant  Rauer, 
whereas  the  evidence  shows  that  under  no  circum- 
stances and  upon  any  theory  should  the  rental  of 
said  machinery  exceed  the  sum  of  $1,838.56,  after 
making  a  proper  deduction  for  repairs  in  connection 
with  the  upkeep  of  the  said  machinery  as  shown  by 
the  evidence;  and  this  assignment  of  error  is  the 
subject  matter  of  Exception  V  filed  by  the  defend- 
ant Rauer  to  the  report  of  the  Master,  and  to  which 
exception  the  defendant  Rauer  refers  and  requests 
be  considered  in  support  of  this  assignment  of  er- 
ror.    [306] 

EXCEPTION  XV. 

The  final  decree  adopted  in  the  Master's  report 
and  the  Master's  report  are  erroneous  in  the  fol- 
lowing particulars  which  the  defendant  Rauer 
hereby  assigns  as  error,  and  hereby  refers  to  that 
part  of  the  Master's  report  and  findings  which  re- 
fuses and  omits  to  allow  the  rental  value  of  said 
machinery  charged  to  the  defendant  Rauer  as  a 
credit  on  the  mortgage  indebtedness  due  Rauer,  and 
to  secure  the  payment  of  which  the  said  property 
was  mortgaged  to  Rauer  with  the  right  of  posses- 
sion upon  default,  as  shown  by  the  evidence,  and 
this  present  assignment  of  error  is  the  subject  mat- 
ter of  Exception  V  filed  by  the  defendant  Rauer, 
and  to  which  exception  defendant  Rauer  refers  and 
requests  be  considered  in  support  of  the  present 
assignment  of  error. 

EXCEPTION-  XVI. 

The  final  decree  adopted  in  the  Master's  report 
and  the  Master's  report  are  erroneous  in  the  fol- 
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lowing  particulars  which  the  defendant  Raiier 
hereby  assigns  as  error,  and  hereby  refers  to  that 
part  of  the  Master's  report  wherein  the  Master 
finds  and  refuses  to  allow  the  defendant  Rauer  as 
an  offset  to  the  value  of  the  use  of  the  said  personal 
property  and  equipment  of  the  Sunset  Construction 
Co.,  the  cost  of  the  repairing  and  maintaining  of 
the  property  while  in  use,  and  refusing  to  allow  the 
advances  made  by  said  Rauer  to  the  Sunset  Con- 
struction Co.,  or  upon  the  debts  that  the  Sunset 
Construction  Co.  owed,  and  which  is  the  subject 
matter  of  Exception  V  of  defendant  Rauer 's  ex- 
ceptions to  the  Master's  report  on  file  herein,  and 
which  exception  the  defendant  requests  be  con- 
sidered read  in  connection  with  and  in  support  of 
this  assignment  of  error.     [307] 

EXCEPTION  XVII. 
The  final  decree  adopted  in  the  Master's  report 
and  the  Master's  report  are  erroneous  in  the  fol- 
lowing particulars  w^hich  the  defendant  Rauer 
hereby  assigns  as  error,  and  hereby  refers  to  that 
part  of  the  Master's  report  wherein  it  is  found  that 
the  defendant  Rauer  shall  be  charged  with  the  sum 
of  $5,381.79  as  gross  profits  as  received  from  the 
contract  between  the  Federal  Construction  Com- 
pany and  the  Sunset  Construction  Co.  about  Janu- 
ary, 1915,  whereas  the  evidence  shows  no  part  of 
said  sum  should  be  charged  against  the  defendant 
Rauer,  and  this  present  assignment  of  error  is  the 
subject  matter  of  Exception  V  of  the  exceptions 
filed  by  the  defendant  Rauer  to  the  Master's  report, 
and  to  which  exception  reference  is  hereby  made, 
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and  it  is  requested  that  the  same  be  read  in  sup- 
port of  the  present  assignment  of  error. 
EXCEPTION  XVIII. 

The  final  decree  adopted  by  the  Master's  report 
and  the  Master's  report  are  erroneous  because  it 
proceeds  upon  the  construction  and  theory  that  the 
plaintiff's  construction  of  the  interlocutory  decree 
and  order  of  Sept.  11,  1916,  is  the  right  theory  and 
construction  of  said  decree,  and  in  which  connection 
the  present  assignment  is  the  subject  matter  of 
Exception  VI  of  the  exceptions  filed  by  the  defend- 
ant Rauer  to  the  report  of  the  Master,  and  this  as- 
signment of  error  is  also  included  in  the  subject 
matter  of  Exceptions  I  to  VI,  inclusive  of  this 
present  writing  and  assignment  of  errors,  and  the 
defendant  Eauer  prays  that  the  said  Exception  VI 
to  defendant  Rauer 's  exceptions  to  the  Master's 
report,  and  the  first  six  exceptions  of  the  present 
assignments  of  error  be  read  in  connection  with 
this  present  assignment  of  error,  and  in  support 
thereof.     [308] 

EXCEPTION  XIX. 

The  final  decree  adopted  in  the  Master's  report 
and  the  Master's  report  are  erroneous  in  the  fol- 
lowing particulars,  which  the  defendant  J.  J.  Rauer 
hereby  assigns  as  error,  and  hereby  refers  to  that 
part  of  the  final  decree  numbered  (3)  wherein  it 
is  decreed  that  the  sum  of  $3,701.60  on  deposit  in 
the  matter  of  the  bankrupt  estate  of  said  A.  E. 
Buckman,  and  belonging  to  the  defendant  Rauer, 
should  be  retained  by  the  plaintiff  and  payment 
made  to  said  J.  J.  Rauer  by  credit  on  the  amount 
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foiiiKl  due  by  the  rei^ort  of  said  Rauer  to  the  said 
plaintiff,  whereas  and  in  fact  the  evidence  shows 
the  said  sum  of  mone}^  should  be  paid  to  the  de- 
fendant Eauer,  and  there  is  nothing  owing  from  the 
said  defendant  Rauer  to  the  said  trustee  in  bank- 
ruptcy. 

EXCEPTION  XX. 

The  final  decree  adopted  in  the  Master's  report 
and  the  Master's  report  are  erroneous  in  the  fol- 
lowing particulars,  which  the  defendant  J.  J.  Rauer, 
hereby  assigns  as  error,  and  hereby  refers  to  that 
part  of  the  final  decree  numbered  (4)  w^herein  it 
is  found  that  there  is  due  from  the  defendant  Rauer 
to  the  plaintiff  trustee  after  crediting  the  said  sum 
of  $3,701.60  now  in  possession  of  the  Court  and  be- 
longing to  the  defendant  Rauer  the  sum  of  $9,321.- 
59,  the  same  being  moneys  belonging  to  the  estate  of 
A.  E.  Buckman,  the  bankrupt,  collected  and  wrong- 
fully retained  by  the  defendant  Rauer,  and  which 
sum  he  is  directed  to  pay  to  the  said  trustee, 
whereas  the  evidence  shows  that  the  defendant 
Rauer  is  not  indebted  in  any  sum  of  money  to  the 
plaintiff  trustee  on  any  account  whatsoever. 
EXCEPTION  XXI. 

The  final  decree  adopted  in  the  Master's  report 
and  the  Master's  report  are  erroneous  in  the  fol- 
lowing particulars,  which  the  defendant  J.  J.  Rauer 
hereby  assigns  as  error,  and  [309]  hereby  refers 
to  that  part  of  the  final  decree  numbered  (5), 
wherein  it  is  found  there  is  due  from  the  es- 
tate in  bankruptcy  of  Buckman  to  Rauer  the  sum  of 
$15,044.62  after  crediting  on  the  total  amount  due 
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J.  J.  Rauer  from  said  estate  the  before  mentioned 
sum  of  $3,701.60,  wliereas  and  in  fact  the  evidence 
shows  if  the  erroneous  theory  be  adopted  that  the 
said  J.  J.  Rauer  was  transacting  business  with  the 
estate  of  the  bankrupt,  and  that  the  claim  of  said 
J.  J.  Rauer  is  against  the  estate  of  the  bankrupt, 
and  not  as  hereinbefore  set  forth,  an  indebtedness 
arising  out  of  transactions  between  said  J.  J.  Rauer 
and  the  Sunset  Construction  Co.,  there  is  due  and 
owing  from  said  estate  to  said  J.  J.  Rauer  over  and 
above  all  just  counterclaims  and  off -sets  the  sum  of 
$37,307.76. 

EXCEPTION  XXII. 

The  final  decree  adopted  in  the  Master's  report 
and  the  Master's  report  are  erroneous  in  the  fol- 
lowing particulars,  which  the  defendant  J.  J. 
Rauer,  hereby  assigns  as  error,  and  hereby  refers  to 
that  part  of  the  final  decree  numbered  (6)  giving 
a  judgment  in  favor  of  plaintiff  against  the  defend- 
ant Rauer  for  costs  and  disbursements  upon  the 
suit,  whereas  the  evidence  shows  that  nothing  is 
owing  from  the  defendant  Rauer,  and  no  judgment 
should  go  against  him. 

WHEREFORE  this  defendant  prays  that  the 
said  interlocutory  order  and  decree  of  September 
11,  1916  and  the  said  final  decree  entered  herein 
ratifying  and  confirming  the  Master's  report,  and 
said  Master's  report,  and  which  interlocutory  order 
and  decree  and  final  decree  and  Master's  report 
are  the  subject  matter  of  the  foregoing  assignment 
of  errors,  be  reversed  and  set  aside,  and  that  this 
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defendant  have  such   other  and  further  relief  as 

may  seem  meet  and  equitable. 

H.  M.  ANTHONY,, 
GRANT  &  ZIMDARS, 
WM.  GRANT,  and 
J.  B.  ZIMDARS, 
Solicitors  for  Appellant,  J.  J.  Rauer. 

[Endorsed] :  Filed  Nov.  18,  1922.  W.  B.  Hal- 
ing, Clerk.  By  J.  A.  Schaertzer,  Deputy  Clerk. 
[310] 


(Title  of  Court  and  Cause.) 

Order  Allowing  Appeal  from  an  Order  or  Decree 
made  Herein  on  the  11th  Day  of  September, 
1916,  Directing  an  Accounting  and  Referring 
the  Matter  of  the  Accounting  to  H.  M.  Wright, 
Master  in  Chancery  of  this  Court,  and  also 
Allowing  an  Appeal  from  the  Final  Decree 
made  Herein  on  the  6th  Day  of  November, 
1922,  Disallowing  and  Overruling  the  Objec- 
tions made  by  J.  J.  Rauer  to  the  Account  and 
Report  Filed  Herein  by  H.  M.  Wright,  Master 
in  Chancery,  Pursuant  to  the  Order  of  Sept. 
11,  1916,  and  Confirming  and  Approving  Said 
Report,  and  Decreeing  that  the  Said  J.  J. 
Rauer,  Defendant,  Pay  to  the  Plaintiff  the 
Sums  of  Money  in  the  Said  Decree  Specified; 
and  Fixing  the  Amount  of  Supersedeas  Bond 
and  Bond  for  Costs  on  Appeal  and  Staying  all 


412  J.  J.  Ratter  vs. 

Proceedings  for  the  Enforcement  of  the  Order 
and  Judgment,  from  Which  the  Appeal  is 
Taken. 

This  day  the  defendant  J.  J.  Rauer,  a  defendant 
in  the  above-entitled  action  appeared  by  his  solici- 
tors H.  M.  Anthony  and  Grant  &  Zimdars,  and 
presented  this  petition  for  an  appeal  from  an  order 
or  decree  made  herein  on  the  11th  day  of  Septem- 
ber, 1916,  directing  an  accounting  and  referring 
the  matter  of  the  accomiting  to  H.  M.  Wright, 
Master  in  Chancery  of  this  Court,  and  also  allow- 
ing an  appeal  from  the  final  decree  made  herein 
on  the  6th  day  of  November,  1922,  disallowing  and 
overruling  the  objections  made  by  J.  J.  Rauer  to 
the  account  and  report  filed  herein  by  H.  M. 
Wright,  Master  in  Chancery,  pursuant  to  the  order 
of  Sept.  11,  1916,  and  confirming  •  and  approving 
said  report,  and  decreeing  that  the  said  J.  J.  Rauer, 
defendant,  pay  to  the  plaintiff  the  sums  of  money 
in  the  said  decree  specified;  and  his  assignment  of 
errors  accompanying  the  said  petition,  and  by  the 
said  petition  said  defendant  having  requested  this 
Court  to  fix  the  amount  of  a  supersedeas  bond,  and 
also  bond  for  costs  and  damages  on  appeal  so  as 
to  effect  a  stay  of  proceedings  on  the  enforcement 
of  the  said  orders,  decrees  and  judgments  pending 
the  appeal,  the  said  petition,  upon  due  consideration 
is  hereby  allowed,  and  an  appeal  from  the  said 
orders,  decrees  and  judgments  is  hereby  allowed 
to  the  United  States  Circuit  Court  of  Appeals, 
Ninth  Circuit,  upon  the  filing  of  a  bond  in  the  sum 
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of  Eleven  Thousand  Dollars  ($11,000)  Dollars, 
with  a  good  and  sufficient  surety  to  be  approved 
by  this  Court,  the  said  bond  to  operate  as  a  super- 
sedeas [311]  bond  for  costs,  and  to  fully  stay 
all  proceedings  upon  the  orders,  decrees  and  judg- 
ments appealed  from  pending  the  appeal;  and 

IT  IS  FURTHEE  ORDERED  that  a  complete 
transcript  of  all  records,  proceedings  and  papers 
upon  which  the  said  order,  decrees  and  judgments 
appealed  from  were  based,  /"uly  authenticated,  be 
certified  and  sent  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit. 

Dated  this  18th  day  of  November,  1922. 

WM.  C.  VAN  FLEET, 
Judge  of  Said  Court. 

[Endorsed] :  Filed  Nov.  18,  1922.  W.  B.  Mal- 
ing,  Clerk.  B}^  J.  A.  Schaertzer,  Deputy  Clerk. 
[312] 


(Supersedeas  Bond  on  Appeal.) 

The  premium  charged  for  this  bond  is  $110.00 
Dollars  per  annum. 

KNOW  ALL  MEN  BY  THESE  PRESENTS, 
That  we,  J.  J.  Rauer,  as  principal,  and  Fidelity 
and  Deposit  Company  of  Maryland,  as  sureties,  are 
held  and  firmly  bound  unto  George  J.  Hatfield,  as 
Trustee  in  Bankruptc}^  of  the  Estate  of  A.  E.  Buck- 
man,  a  bankrupt,  in  the  full  and  just  sum  of 
Eleven  Thousand  ($11,000)  Dollars,  to  be  paid  to 
the  said  George  J.  Hatfield,  as  trustee,  as  afore- 
said,  his   successors,    certain   attorney,    executors, 
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administrators  or  assigns;  to  which  payment,  well 
and  truly  to  be  made,  we  bind  ourselves,  our  heirs, 
executors  and  administrators,  jointly  and  severally, 
by  these  presents. 

Sealed  with  our  seals  and  dated  this  20th  day 
of  November  in  the  year  of  our  Lord  One  Thousand, 
Nine  Hundred  and  Twenty-two. 

WHEREAS,  lately  at  Southern  Division  District 
Court  of  the  United  States  for  the  Northern  Dis- 
trict of  California  in  a  suit  depending  in  said  Court, 
between  the  aforesaid  George  J.  Hatfield,  as  trus- 
tee in  bankruptcy,  as  plaintiff,  and  A.  E.  Buckman, 
J.  J.  Hauer  and  others,  defendants,  No.  233  in 
Equity,  an  order  and  decree  was  entered  directing 
an  accounting  between  the  said  Hatfield,  as  trustee, 
as  aforesaid,  and  the  said  Defendant  Rauer,  and 
thereafter  a  decree  was  entered  whereby  it  was 
adjudged  and  decreed  that  the  said  plaintiff  re- 
cover from  the  said  defendant  Rauer  the  sum  of 
$9,321.59,  with  interest  from  the  6th  day  of  No- 
vember, 1922,  and  costs,  and  directing  the  said 
Rauer  to  pay  said  sum  to  the  said  plaintiff,  and 
the  said  defendant  obtained  from  said  Court  in  the 
aforesaid  suit  an  order  allowing  an  appeal  to  the 
United  States  Circuit  Court  of  Appeals  to  reverse 
the  said  order  and  decree  in  the  aforesaid  suit,  and 
the  said  Court  having  fixed  upon  the  said  sum  of 
$11,000  as  a  supersedeas  bond  and  for  costs  and 
to  fully  stay  all  proceedings  upon  said  order  and 
decree  appealed  from  pending  the  appeal,  and  said 
Rauer  having  obtained  a  citation  directed  to  said 
plaintiff  and  the  other     [313]     parties  to  the  suit 
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citing  and  admonishing  them  to  be  and  appear  at 
a  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  to  be  holden  at  San  Francisco,  in 
the  State  of  California. 

NOW,  THE  CONDITION  OF  THE  ABOVE  OB- 
LIGATION IS  SUCH,  That  if  the  said  J.  J.  Rauer 
shall  prosecute  said  appeal  to  effect,  and  answer 
aU  damages  and  costs  if  he  fail  to  make  said  ap- 
peal good,  then  the  above  obligation  to  be  void; 
else  to  remain  in  full  force  and  virtue. 

Acknowledged  before  me  the  day  and  year  first 
above  written. 

J.  J.  RAUER.     (Seal) 

FIDELITY  AND  DEPOSIT  CO.  of  MD. 

By  F.  E.  Brisbine     (Seal) 

Attorney  in  Fact. 
E.  K.  McCOORY     (Seal) 

Agent. 
Form  of  bond  and  sufficiency  of  sureties  approved. 

WM.  C.  VAN  FLEET, 

Judge. 

[Endorsed]:     Filed   Nov.    21,    1922.     Walter    B. 
Maling,  Clerk.     [314] 


(Title  of  Court  and  Cause.) 

Praecipe  for  Preparing  Record  on  Appeal. 

To  the  Clerk  of  the  Above-entitled  Court: 
Sir: 

You  will  please  prepare  transcript  of  record  in 
the  above-entitled  cause  to  be  in  the  office  of  the 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
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for  the  Ninth  Judicial  District,  pursuant  to  the 
appeal  theretofore  allowed  herein  and  directed  to 
said  Court  from  an  order  or  decree  made  herein 
on  the  11th  day  of  September,  1916,  including  the 
order  directing  an  accounting  and  referring  the 
matter  of  the  accounting  to  H.  M.  Wright,  Master 
in  Chancery  of  this  Court,  and  from  the  final  de- 
cree made  herein  on  the  6th  day  of  November, 
1922,  disallowing  and  overruling  the  objections 
made  by  J.  J.  Kauer  to  the  account  and  report  filed 
herein  by  H.  M.  Wright,  Master  in  Chancery,  pur- 
suant to  the  order  of  September  11th,  1916,  and  con- 
firming and  approving  said  report,  and  decreeing 
that  the  said  J.  J.  Rauer,  defendant,  pay  to  the 
plaintiff  the  sums  of  money  in  the  said  decree 
specified,  and  include  in  the  said  transcript  the 
following  ]3roceedings,  pleadings  and  papers  on 
file,  to  wit : 

1.  The  complaint  or  bill  in  said  action. 

2.  The  answer  of  the  defendants  thereto. 

3.  Supplement  to  the  bill,  and  answer. 

4.  The  interlocutory  decree  therein. 

5.  Report    of    the    Master    and    suggestions    for 

judgment. 

6.  Exceptions   of  the  defendant  J.   J.  Rauer  to 

the  Master's  Report,  and  being  the  excep- 
tions filed  with  the  objections  of  Defend- 
ant Rauer  to  the  Special  Master's  petition 
for  compensation. 

7.  Order  confirming  the  report  of  the  Master. 

8.  Order  and  decree  filed  herein  September  '30, 

1922,    fixing   the   compensation   and   over- 
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ruling  defendants'  obj^pctions  to  Master's 
report,  together  with  opinion  of  Court. 
9.  Decree  confirming  Master's  report  and  giving 
judgment  in  favor  of  the  plaintiff  in  said 
action  against  the  defendants  [315] 
therein  as  in  said  decree  specified, 

10.  Defendant  Rauer's   petition  for  appeal  from 

order  or  decree  made  herein  on  the  11th 
day  of  September,  1922,  including  the  or- 
der directing  an  accounting  and  referring 
the  matter  of  the  accounting  to  H.  M. 
Wright,  Master  in  Chancery  of  this  Court, 
and  from  the  final  decree  made  herein  on 
the  6th  day  of  November,  1922,  disallow- 
ing and  overruling  the  objections  made  by 
J.  J.  Rauer  to  the  account  and  report  filed 
herein  by  H.  M.  Wright,  Master  in 
Chancery,  pursuant  to  the  order  of  Sep- 
tember 11,  191G,  and  confirming  and  ap- 
proving said  report,  and  decreeing  that  the 
said  J.  J.  Rauer,  defendant,  pay  to  the 
plaintiff  the  sums  of  money  in  the  said 
decree  specified. 

11.  Defendant's   assignment    of    error   on   appeal 

from  the  said  last  mentioned  orders  and 
decrees. 

12.  Order   allowing  appeal  from  the  said  orders 

and  decrees  and  fixing  bond  on  appeal  and 
to  stay  proceedings. 

13.  Bond  on  appeal  from  said  last  mentioned  or- 

der. 

14.  Citation  on  appeal,  admission  and  affidavit  of 

service  from  the  said  last  mentioned  order. 
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15.  Statement  on  appeal. 

16.  This  praecipe. 

Said  transcript  to  be  prepared  as  required  by 
law,  and  the  rules  of  the  United  States  Circuit 
Court  of  Appeals  on  or  before  the  28  day  of  Au- 
gust, 1923. 

Dated  at  San  Francisco,  California,  this  17  day 
of  August,   1923. 

J.  J.  RAUER, 
Defendant  and  Appellant  Herein. 
H.  M.  ANTHONY  and 
GRANT  &  ZIMDARS, 

His  Solicitors. 
Receipt  of  copy  of  the  above  admitted  this  18 
day  of  August,  1923. 

ED.  H.  WILLIAMS, 
CHARLES  S.  WHEELER  and 
CHARLES   S.   WHEELER,   Jr., 
Solicitors  for  Plaintiff  and  Respondent. 
[Endorsed]:     Filed   Aug.    20,   1923.     Walter   B. 
Maling,  Clerk.    By  J.  A.  Schaertzer,  Deputy  Clerk. 
[316] 


(Title  of  Court  and  Cause.) 

Demand  for  Additions  to  Transcript  as  Designated 
in  Praecipe  of  Appellant. 

To  the  Clerk  of  the  Above-entitled  Court: 

You  are  hereby  requested  to  include  in  the  tran- 
script of  the  record  in  the  above-entitled  cause,  in 
addition  to  the  papers  designated  in  the  praecipe 
heretofore  filed  by  appellant,  the  following: 
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1.  Order   substituting  Geo,   J.   Hatfield,   Trustee, 

as  complainant  in  the  above-entitled  action. 

2.  Order  of  reference  to  H.  M.  Wright  as  Master 

in  Chancery  to  take  accounting. 

3.  Order    continuing    in    effect    the    authority    of 

H.    M.   Wright   as   Master   of   Chancery  to 
head  accounting. 

4.  Eeport    of     Master     should    include    portions 

thereof  entitled   '^Observations   on  Master's 
Report." 
Dated :  August  28,  1923. 

E.  H.  WILLIAMS, 
CHAELES  S.  WHEELER  and 
CHARLES   S.   WHEELER,  Jr., 
Solicitors  for  Geo.  J.  Hatfield,  Trustee,  etc.,  Com- 
plainant Herein. 
Due  service  and. receipt  of  a  copy  of  the  within 
praecipe  on  part  of  pltff.  this  28th  day  of  August, 
1923,  is  hereby  admitted. 

H.  M.  ANTHONY  and 
GRANT  &  ZIMDARS, 
Attorneys  for  Defendants. 

[Endorsed]:  Filed  Aug.  29,  1923.  Walter  B. 
Maling,  Clerk.  By  J.  A.  Schaertzer,  Deputy  Clerk. 
[317] 


Certificate  of  Clerk  U.  S.  District  Court  to  Tran- 
script of  Record. 

I,  Walter  B.  Maling,  Clerk  of  the  District  Court 
of  the  United  States,  in  and  for  the  Northern  Dis- 
trict of  California,  do  hereby  certify  the  foregoing 
three  hundred  seventeen  (317)  pages,  numbered 
from  1  to  317,  inclusive,  to  be  a  full,  true  and  cor- 
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rect  copy  of  the  record  and  proceedings  in  the 
above-entitled  cause  as  enumerated  in  the  praecipes 
for  records  on  appeal,  as  the  same  remain  on  file 
and  of  record  in  the  above-entitled  cause,  in  the 
office  of  the  clerk  of  said  court,  and  that  the  same 
constitutes  the  record  on  appeal  to  the  United 
States  Circuit  Court  of  Appeals,  for  the  Ninth 
Circuit. 

I  further  certify  that  the  cost  of  the  foregoing 
transcript  of  record  is  $132.90;  that  said  amount 
was  paid  by  defendant,  J.  J.  Eauer;  and  that 
the  original  citations  issued  in  said  cause  are  hereto 
annexed. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set 
my  hand  and  affixed  the  seal  of  said  District  Court, 
this  30th  day  of  August,  A.  D.  1923. 

[Seal]  WALTER  B.  MALING, 

Clerk  United  States  District  Court  for  the  North- 
ern District  of  California.     [318] 


Citation  on  Appeal — Dated  October  16,  1922. 

United  States  of  America, — ss. 

The  President  of  the  United  States,  to  George  H. 
Hatfield,  as  Trustee  in  Bankruptcy  of  the  Es- 
tate of  A.  E.  Buckman,  Bankrupt,  and  to 
Messrs.  E.  H.  Williams,  Charles  S.  Wheeler 
and  Charles  S.  Wheeler,  Jr.,  His  Solicitors  and 
Attorneys,  H.  M.  Wright,  A.  E.  Buckman, 
William  H.  Chapman,  Fillmore  Buckman,  J.  A. 
Meadows,  Sunset  Construction  Company,  a 
Corporation,  and  J.  A.  Meadows,  John  Mc- 
Coy and  A.  E.  Buckman,  Trustees  of  the  De- 
fendant, Sunset  Construction  Company, 
GREETING: 
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You  are  hereby  cited  and  admonished  to  be  and 
appear  at  a  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  to  be  holden  at  the  city  of 
San  Francisco,  in  the  State  of  California,  Tvdthin 
thirty  days  from  the  date  hereof,  pursuant  to  an 
order  allowing  an  appeal,  of  record  in  the  Clerk's 
Office  of  the  United  States  District  Court  for  the 
Southern  Division  of  Northern  District  of  Califor- 
nia, in  that  certain  action  wherein  George  H.  Hat- 
field, as  Trustee  in  Bankruptc}^,  is  plaintiff,  and 
the  defendants  in  the  said  action  are  A.  E.  Buck- 
man,  J.  J.  Raiier,  William  H.  Chapman,  Fillmore 
Buckman,  J.  A.  Meadows  and  Sunset  Construc- 
tion Company,  a  corporation,  and  J.  A.  Meadows, 
John  McCoy  and  A.  E.  Buckman,  as  Trustees  of 
the  Sunset  Construction  Company,  a  corporation, 
and  in  which  appeal  J.  J.  Rauer  is  the  appellant, 
and  you  are  appellee,  to  show  cause,  if  any  there 
be,  why  the  decree  rendered  against  the  said  ap- 
pellant, as  in  the  said  order  allowing  appeal  men- 
tioned, should  not  be  corrected,  and  wdiy  speedy 
justice  should  not  be  done  to  the  parties  in  that 
behalf. 

WITNESS,  the  Honorable  WM.  C.  VAN 
FLEET,  United  States  District  Judge  for  the 
Northern  District  of  California,  this  16th  day  of 
October,  A.  D.  1922. 

WM.  C.  VAN  FLEET, 
United  States  Dist.  Judge.     [319] 
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United  States  of  America, — ss. 

On  this  2d  day  of  November,  in  the  year  of  our 
Lord  one  thousand  nine  hundred  and  twenty-two, 
personally  appeared  before  me,  Eoy  E.  Clark,  the 
subscriber,  a  citizen  of  the  United  States  of 
America,  and  the  State  of  California,  and  over 
the  age  of  21  years,  and  makes  oath  that  he  de- 
livered a  true  copy  of  the  within  citation  to  John 
McCoy,  within  named,  on  the  31st  day  of  October, 
1922,  in  the  city  and  county  of  San  Francisco, 
State  of  California. 

E.  E.  CLARK. 

Subscribed  and  sworn  to  before  me  at  San  Fran- 
cisco, this  2d  day  of  November,  A.  D.  1922. 

[Seal]  CHAELES  E.  HOLTON, 

Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

My  commission  expires  Sept.  16,  1926. 

Service  of  copy  of  the  within  citation  on  appeal 
hereby  admitted  this  18  day  of  October,  1922. 
CHAELES  S.  WHEELEE  and 
CHAELES  S.  WHEELEE,  Jr., 
ED.  H.  WILLIAMS, 

Attys.  for  Plaintiff. 
H.  M.  WEIGHT. 
(Eeserving  Objections  to  Duplicity  of  Appeal.) 
WM.  H.  CHAPMAN. 

[Endorsed] :  No.  233 — Equity.  United  States 
District  Court,  Southern  Division  for  the  Northern 
District  of  California.     J.  J.  Eauer,  Appellant,  vs. 
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George  II.  Hatfield,  etc.,  Appellees.  Citation  on 
Appeal.  Filed  Nov.  6,  1922.  W.  B.  Maling,  Clerk. 
By  J.  A.  Schaertzer,  Deputy  Clerk. 


Citation  on  Appeal — Dated  December  2,  1922. 

United  States  of  America, — ss. 
The  President  of  the  United  States,  to  George  H. 
Hatfield,  as  Trustee  in  Bankruptcy  of  the  Es- 
tate   of    A.    E.    Buckman,    Bankrupt,    and   to 
Messrs.   E.   H.   Williams,   Charles   S.  Wheeler 
and   Charles    S.   Wheeler,   Jr.,   His   Solicitors 
and  Attorneys,  and  A.  E.  Buckman,  William 
H.  Chapman,  Fillmore  Buckman,  J.  A.  Mea- 
dows,   Sunset   Construction   Company,   a   Cor- 
poration, and  J.  A.  Meadows,  John  McCoy  and 
A.   E.   Buckman,   Trustees   of  the  Defendant, 
Sunset  Construction  Company,  GREETING: 
You  are  hereby  cited  and  admonished  to  be  and 
appear  at  a  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  to  be  holden  at  the  city  of 
San  Francisco,  in  the  State  of  California,  within 
thirty  days  from  the  date  hereof,  pursuant  to  an 
order  allowing  an  appeal,  of  record  in  the  Clerk's 
Office  of  the  S'outhern  Division  United  States  Dis- 
trict Court  for  the  Northern  District  of  California, 
in  that  certain  action  wherein  George  H.  Hatfield, 
as    Trustee   in   Bankruptcy,   is   plaintiff,   and  the 
defendants  in  the  said  action  are  A.  E.  Buckman, 
J.  J.  Rauer,  William  H.  Chapman,  Fillmore  Buck- 
man,  J.  A.  Meadows  and  Sunset  Construction  Com- 
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pany,  a  corporation,  and  J.  A.  Meadows,  John  Mc- 
Coy and  A.  E.  Buckman,  as  Trustees  of  the  Sunset 
Construction  Company,  a  corporation,  and  in  which 
appeal  J.  J.  Rauer  is  the  appellant,  and  you  are 
appellee,  to  show  cause,  if  any  there  be,  why  the 
decree  rendered  against  the  said  appellant,  as  in 
the  said  order  allowing  appeal  mentioned,  should 
not  be  corrected,  and  why  speedy  justice  should  not 
be  done  to  the  parties  in  that  behalf. 

WITNESS,  the  Honorable  WM.  C.  VAN 
FLEET,  United  States  District  Judge  for  the 
Northern  District  of  California,  this  2d  day  of 
December,  A.  D.  1922. 

WM.  C.  VAN  FLEET, 
United  States  District  Judge.     [320] 
United  States  of  America, — ss. 

On  this  15th  day  of  December,  in  the  year  of  our 
Lord  one  thousand  nine  hundred  and  twenty-two, 
personally  served  John  McCoy,  the  subscriber,  and 
makes  oath  that  he  delivered  a  true  copy  of  the 
within  citation  to  John  McCoy. 

R.  E.  CLARK. 
Subscribed  and  sworn  to  before  me  at  San  Fran- 
cisco, Cal.,  this  4th  day  of  January,  A.  D.  1923. 
[Seal]  CHARLES  R.  HOLTON, 

Notary  Public,  San  Francisco,  California. 
Receipt  of  copy  of  the  within  citation  on  appeal 
hereby  admitted  this  5th  day  of  December,  1922. 
WM.  H.  CHAPMAN, 
E.   D.   WILLIAMS, 
CHARLES  S.  WHEELER  and 
CHARLES    S.   WHEELER,   Jr. 

By  C.  A.  W. 
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[Endorsed] :     No.  233— Eq.     United  States  Dis- 
trict  Court,   Southern   Division   for  the  Northern 

District  of  .     J.  J.  Rauer,  Appellant,  vs. 

George  H.  Hatfield,  etc.,  et  al.,  Appellees.  Citation 
on  Appeal.  Filed  Jan.  5,  1923.  Walter  B.  Maling, 
Clerk.    By  J.  A.  Schaertzer,  Deputy  Clerk. 


[Endorsed] :  No.  4091.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  J.  J. 
Rauer,  Appellant,  vs.  Ceorge  H.  Hatfield,  as  Trus- 
tee in  Bankruptcy  of  the  Estate  of  A.  E.  Buckman, 
Bankrupt,  and  H.  M.  Wright,  A.  E.  Buckman, 
William  H.  Chapman,  Fillmore  Buckman,  J.  A. 
Meado^Ys,  Sunset  Construction  Company,  a  Cor- 
poration, and  J.  A.  Meadows,  John  McCoy  and 
A.  E.  Buckman,  Trustees  of  the  Defendant,  Sun- 
set Construction  Company,  Appellees,  and  J.  J. 
Rauer,  Appellant,  vs.  George  H.  Hatfield,  as  Trus- 
tee in  Bankruptcy  of  the  Estate  of  A.  E.  Buckman, 
Bankrupt,  and  A.  E.  Buckman,  William  H.  Chap- 
man, Fillmore  Buckman,  J.  A.  Meadows,  Sunset 
Construction  Company,  a  Corporation,  and  J.  A. 
Meadows,  John  McCoy  and  A.  E.  Buckman,  Trus- 
tees of  the  Defendant,  Sunset  Construction  Com- 
pany, Appellees.  Transcript  of  Record.  Upon 
Appeals  from  the  Southern  Division  of  the  United 
States  District  Court  for  the  Northern  District  of 
California,  Third  Division. 

Filed  August  31,  1923. 

F.  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit. 

By  Paul  P.  O'Brien, 
Deputy  Clerk. 
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In  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

J.  J.  RAUER, 

Appellant, 
vs. 

GEORGE  H.  HATFIELD,  as  Trustee  in  Bank- 
ruptcy of  the  Estate  of  A.  E.  BUCKMAN, 
a  Bankrupt,  H.  M.  WRIGHT,  et  al., 

Respondents. 

Order  Allowing  Time  to  File  Transcript  of  Record 
on  Appeal,  and  to  Docket  the  Said  Cause,  in 
the  Matter  of  Appeal  from  the  Judgment  Di- 
recting an  Accounting  and  Confirming  the  Ac- 
count of  the  Referee  Made  on  the  18th  day  of 
November,    1922,    and   Which   Judgment   was 
Made  and  Entered  in  that  Certain  Action  No. 
233  in  Equity,  in  the  Southern  Division  of  the 
United  States  District  Court  for  the  Northern 
District  of  California,  in  that  Certain  Action 
Entitled   George   H.    Hatfield,   as   Trustee   in 
Bankruptcy,  vs.  A.  E,  Buckman,  et  al.,  De- 
fendants;  and  Extending  Time   in  which   to 
Prepare   the    Statement   on   Appeal   in   Said 
Cause. 
Good  cause  appearing  therefor,  it  is  hereby  or- 
dered that  the  return  day  of  the  citation  on  the 
above  mentioned  appeal  to  the  United  States  Cir- 
cuit Court  of  Appeals   for  the  Ninth   Circuit,  in 
the  above-entitled  suit,  be  and  the  same  is  hereby 
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extended  to  the  31st  day  of  August,  1923,  and  that 
the  said  Rauer,  defendant  and  appellant,  may  have 
and  he  is  hereby  granted  to  and  including  said  31st 
day  of  August,  1923,  in  which  to  tile,  in  the  office  of 
the  Clerk  of  this  Court,  the  transcript  of  the  record 
on  appeal  and  to  docket  said  cause  in  this  court, 
and  within  which  time  to  prepare  the  statement  on 
appeal  in  said  cause. 
Dated  this  27th  day  of  August,  1923. 

W.  H.  HUNT, 
Circuit  Judge. 

[Endorsed] :     No.   .     In   the   United    States 

Circuit  Court  of  Appeals  for  the  Ninth  Circuit. 
J.  J.  Eauer,  Appellant,  vs.  George  H,  Hatfield,  as 
Trustee  in  Bankruptcy  of  the  Estate  of  A.  E. 
Buckman,  a  Bankrupt,  H.  M.  Wright,  et  al..  Re- 
spondents. Order  Allowing  Time  to  File  Tran- 
script of  Record  on  Appeal  and  to  Docket  the  Said 
Cause,  in  the  Matter  of  the  Appeal  from  the  Judg- 
ment Directing  an  Accounting  and  Confirming  the 
Account  of  the  Referee,  etc.  Filed  Aug.  28,  1923. 
F.  D.  Monckton,  Clerk. 
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In  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

J.  J.  RAUER, 

Appellant, 

vs. 

GEORGE  H.  HATFIELD,  as  Trustee  in  Bank- 
ruptcy of  the  Estate  of  A.  E.  BUCKMAN, 
a  Bankrupt,  H.  M.  WRIGHT,  et  al., 

Respondents. 

Order  Allowing  Time  to  File  Transcript  of  Record 
on  Appeal  and  to  Docket  Said  Cause  in  the 
Matter  of  the  Appeal  from  the  Order  Allowing 
Appeal  from  Order  Made  and  Filed  in  Said 
Cause  on  September  30,  1923,  Fixing  Compen- 
sation of  the  Master,  H.  M.  Wright,  Esq.,  and 
Directing  the  Payment  of  the  Same  by  J.  J. 
Rauer,  Which  Order  was  Made  in  Said  Action 
No.  233  Equity,  in  the  Southern  Division  of  the 
United  States  District  Court  for  the  Northern 
District  of  California. 
Good  cause  appearing  therefor,  it  is  hereby  or- 
dered that  the  return  day  of  the  citation  on  the 
above  mentioned  appeal  to  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit,  in  the 
above-entitled  action,   be   and   the   same  is  hereby 
extended  up  to  and  including  the  31st  day  of  Au- 
gust, 1923 ;  and  that  said  J.  J.  Rauer,  defendant  in 
said  action  and  appellant  herein,  may  have  and  he 
is  hereby   granted  to  and  including  the  31st  day 
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of  August,  1923,  in  which  to  file  in  the  office  of  the 
Clerk  of  this  Court  the  transcript  of  the  record  on 
appeal  and  to  docket  said  cause  in  this  court. 
Dated  this  27th  day  of  August,  1923. 

W.  H.  HUNT, 
United  States  Circuit  Judge. 

[Endorsed] :     No.   .     In   the   United   States 

Circuit  Court  of  Appeals  for  the  Ninth  Circuit. 
J.  J.  Rauer,  Appellant,  vs.  George  H.  Hatfield,  as 
Trustee  in  Bankruptcy  of  the  Estate  of  A.  E. 
Buckman,  a  Bankrupt,  H.  M.  Wright,  et  al..  Re- 
spondents. Order  Allowing  Time  to  File  Tran- 
script of  Record  on  Appeal  and  to  Docket  Said 
Cause  in  the  Matter  of  the  Appeal  from  the  Order 
•Allowing  Appeal  *  *  *  and  Fixing  the  Com- 
pensation of  the  Master,  etc.  Filed  Aug.  28,  1923. 
F.  D.  Monckton,  Clerk. 


In  the  United  States  Circuit  Court  of  Appeals  for 

the  Ninth  Circuit. 
J.  J.  RAUER, 

Appellant, 

vs. 

GEORGE  H.  HATFIELD,  as  Trustee  in  Bank- 
ruptcy of  the  Estate  of  A.  E.  BUCKMAN, 
a  Bankrupt,  H.  M.  WRIGHT,  et  al., 

Respondents. 
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In  the  Matter  of  the  Appeal  from  the  Order  Allow- 
ing Appeal  from  Order  Made  and  Filed  in  Said 
Cause  on  September  30,  1923,  Fixing  Compen- 
sation of  the  Master,  H.  M.  Wright,  Esq.,  and 
Directing  the  Payment  of  the  Same  by  J.  J. 
Rauer,  Which  Order  was  Made  in  Said  Action 
No.  233  Equity,  in  the  Southern  Division  of 
the  United  States  District  Court  for  the  North- 
ern District  of  California. 

In  the  Matter  of  the  Appeal  from  the  Judgment 
Directing  an  Accounting  and  Contirming  the 
Account  of  the  Referee  Made  on  the  18th  Day 
of  November,  1922,  and  Which  Judgment  was 
Made  and  Entered  in  that  Certain  Action  No. 
233  in  Equity,  in  the  Southern  Division  of  the 
United  States  District  Court  for  the  Northern 
District  of  California,  in  that  Certain  Action 
Entitled  George  H.  Hatfield,  as  Trustee  in 
Bankruptcy,  vs.  A.  E.  Buckman,  et  al.,  De- 
fendants, and  Extending  Time  in  Which  to 
Prepare  the  Statement  on  Appeal  in  Said 
Cause. 
WHEREAS,   as  above  indicated,  there  are  two 

separate  appeals  in  the  above-entitled  cause,  and, 

to  avoid  inclusion  of  more  than  one  copy  of  the 

same  paper  in  the  record  on  appeal, 

IT  IS  ORDERED,  that  the  two  appeals  be  heard 

on  one  record  on  appeal,  and  that  the  said  record 

shall  contain  a  copy  without  duplication  of  every 
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l>apci'  and  record  provided  for  by  the  praecipe  in 
each  appeal. 
Dated  this  28th  day  of  August,  1923. 

HUNT, 
Circuit  Judge. 

[Endorsed] :     No.   .     In   the   United    States 

Circuit  Court  of  Appeals  for  the  Ninth  Circuit. 
J.  J.  Eauer,  Appellant,  vs.  George  H.  Hatfield,  as 
Trustee  in  Bankruptcy  of  the  Estate  of  A.  E. 
Buclanan,  a  Bankrupt,  H.  M.  Wright,  et  al..  Re- 
spondents. Order  Consolidating  Appeals.  Filed 
Aug.  28,  1923.  F.  D.  Monckton,  Clerk.  Refiled 
Aug.  31,  1923.  F.  D.  Monckton,  Clerk.  By  Paul 
P.  O'Brien,  Deputy  Clerk. 
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United  States  Circuit  Court  of  Appeals 


For  the  Ninth  Circuit 


J.  J.  Rauer, 
vs. 


Appellant, 


George  H.  Hatfield,  as  trustee  in  bank- 
ruptcy of  the  estate  of  A.  E.  Buckman, 
bankrupt,  and  H.  M.  Wright,  et  al., 

Appellees. 
and 

J.  J.  Raler, 


Appellant, 


vs. 


George  H.  Hatfield,  etc.,  et  al.. 

Appellees. 


BRIEF  FOR  APPELUNT. 


Statement  of  Facts. 

The  two  appeals  here  presented  by  the  defendant 
and  appellant  Rauer  are  from  two  judgments  en- 
tered against  him — one  being  a  judgment  in  favor 
of  the  plaintiff,  Hatfield,  as  trustee  of  the  Estate 
of  A.  E.  Buckman,  a  bankrupt,  against  Rauer  for 


the  sum  of  $13,023.19  and  interest,  and  the  other 
judgment  is  against  Rauer  for  $1,800.00  and  in  favor 
of  H.  M.  Wright,  Master  in  Chancery,  as  compensa- 
tion for  services  in  the  litigation  resulting  in  the 
first  judgment  above  referred  to. 

Very  briefly  stated,  the  facts  giving  rise  to  the 
litigation  are  as  follows: 

In  1910,  and  for  some  years  prior  thereto,  A.  E. 
Buckman  was  engaged  in  the  business  of  street 
contracting  in  the  City  and  County  of  San  Fran- 
cisco, and  had  become  largely  indebted.  In  1910 
he  caused  a  corporation  to  be  formed,  known  as  the 
Sunset  Construction  Company,  and  afterwards,  in 
1911,  Buckman  organized  and  caused  another  cor- 
poration to  be  formed  also  known  as  the  Sun- 
set Construction  Company.  This  second  company 
was  organized  because  the  first  company  had  lost  its 
franchise  on  account  of  non-payment  of  taxes.  There 
was  no  other  reason  for  the  incorporation  of  the 
second  company  in  1911,  and  the  books  and  property 
and  assets  of  the  old  company  were  turned  over  to 
the  new  company,  and  it  was  agreed  by  the  officers 
of  the  new  company  that  the  certificates  of  stock 
issued  in  the  old  company  should  stand  and  be  evi- 
dence of  ownership  of  the  same  number  of  shares  in 
the  new  company.  The  new  corporation  had  a  presi- 
dent, secretarv  and  manager  and  in  everv  wav  func- 
tioned  as  a  corporation.  Buckman  was  the  owner  of 
all  the  shares  other  than  those  issued  as  qualifying 


shares   to   the   directors   and   the   corporation   was 
dominated  by  him. 

In  1914,  a  judgment  was  obtained  against  Buck- 
man  in  the  sum  of  $15,000.00,  being  damages  for 
breach  of  promise  of  marriage.  Shortly  after  the 
judgment  was  obtained,  namely,  on  February  19, 
1915,  Buckman  filed  a  voluntary  petition  in  bank- 
ruptcy, listing  as  his  creditors  those  who  had  claims 
against  him  arising  out  of  matters  other  than  the 
transactions  with  the  Sunset  Construction  Com- 
pany. None  of  the  creditors  of  the  Sunset  Con- 
struction Company  filed  any  claims  against  ithe 
Ijankrupt  estate,  nor  was  any  notice  sent  to  those 
who  had  dealings  with  the  Sunset  Construction 
Company,  and  a  nominal  bond  in  the  sum  of  $100.00 
was  given  by  the  trustee  elected  by  the  creditors, 
who  were  limited,  as  before  stated,  to  those  who  had 
done  business  with  Buckman  individually. 

In  1911  Rauer,  who  was  engaged  in  the  business 
of  lending  money,  made  advances  to  the  corpora- 
tion known  as  the  Sunset  Construction  Company, 
and  continued  to  advance  large  sums  thereto  until 
after  October  27,  1915,  the  date  of  the  filing  of  the 
complaint  in  this  action. 

The  physical  property  belonging  to  and  standing 
in  the  name  of  the  corporation  was  of  comparatively 
small  value  and  the  business  followed  by  the  cor- 
poration was  the  taking  of  contracts  for  street  work 
and  the  completion  of  the  same  by  the  aid  of  money 
advanced  by  different  people,  and  especially  by  the 


defendant,  Rauer.  At  the  time  of  making  the  ad- 
vances the  lender  would  take  an  assignment  of  the 
money  payable  under  the  contracts  by  way  of  secur- 
ity for  his  loans. 

On  January  15,  1914,  the  Sunset  Construction 
Company  was  indebted  to  Rauer  in  the  sum  of 
$20,000.00  for  moneys  so  advanced  by  him  and  on 
that  date  Buckman,  gave  Rauer  his  note,  secured 
by  10,150  shares  of  the  capital  stock  of  the  corpora- 
tion, as  additional  security  for  the  advances.  These 
shares  represented  practically  all  of  the  shares  of 
stock  issued  by  the  corporation,  and  were  evidenced 
and  represented  by  a  certificate  which  had  been 
issued  by  the  first  corporation  formed.  As  before 
stated,  no  certificates  evidencing  shares  of  stock  were 
issued  by  the  new  corporation,  it  being  arranged 
by  the  corporation  that  the  certificates  of  shares  of 
stock  in  the  old  corporation  should  be  deemed  evi- 
dence of  ownership  of  the  same  number  of  shares 
in   the   new. 

Rauer  had  no  personal  acquaintance  with  Buck- 
man  prior  to  1911  and  Rauer  knew  nothing  what- 
ever about  the  fact  of  there  being  two  different 
corporations  formed  or  of  any  agreement  about  the 
certificates  of  shares  of  the  old  corporation  being 
evidence  of  the  ownership  of  the  shares  of  stock 
of  the  new  corporation  and  Rauer  had  no  knowledge 
or  notice  of  any  kind  that  he  was  not  dealing  with 
a  corporation  functioning  in  the  usual  way. 


Raiier  continued  to  make  advances  to  the  corpora- 
tion after  the  tiling  by  Buckman  of  his  petition  in 
bankruptcy  in  the  same  manner  that  he  had  made 
advances  to  the  corporation  during  the  three  or 
four  years  prior  to  that  time.  Rauer  had  no  knowl- 
edge that  Buckman  had  filed  a  petition  in  bank- 
ruptcy and  had  no  knowledge  that  the  filing  of  a 
petition  by  Buckman  in  bankruptcy  at  all  affected 
in  any  wise  the  Sunset  Construction  Company,  the 
corporation  with  whom  he  was  dealing.  Rauer 
presented  no  claim  against  the  bankrupt  estate,  nor 
did  he  recognize  Buckman  in  any  wise  as  his  debtor 
excepting  on  the  note  given  by  Buckman  for  an  in- 
debtedness of  the  Sunset  Construction  Company  and 
which  note  was  secured  by  a  pledge  of  Buckman  of 
all  the  shares  of  stock  of  the  Sunset  Construction 
Company.  These  shares,  which  w^re  of  no  market 
value,  were  subsequently  sold  by  Rauer  under  a 
pledgee  sale  for  an  insignificant  sum.  Rauer  had 
also  taken  from  the  corporation  by  way  of  security 
for  advances,  a  chattel  mortgage  on  some  personal 
property  consisting  of  machinery  and  the  like,  and 
also  a  mortgage  on  some  real  estate  belonging  to 
the  corporation,  and,  as  before  stated,  Rauer  w^ould 
take  an  assignment  of  contracts  at  the  time  he  would 
advance  money  to  the  corporation  to  carry  on  the 
work  required  to  be  done  on  the  contracts,  and  col- 
lected moneys  on  the  contracts  assigned  to  him  as 
security  for  the  re-payment  of  said  moneys,  just 
as  he  had  been  in  the  habit  of  doing  for  years  prior 


to  the  filing  by  Buckman  of  his  voluntary  petition 
in  bankruptcy. 

Some  eight  months  after  the  filing  of  the  petition 
in  bankruptcy,  the  trustee  in  bankruptcy  commenced 
this  action.  As  we  read  the  complaint,  the  action 
proceeds  upon  the  idea  that  the  transfer  of  the 
shares  of  stock  by  Buckman  to  Rauer  was  made  for 
the  purpose  of  delaying  and  defrauding  the  credi- 
tors of  Buckman.  The  complaint  also  contains  an 
allegation  that  Buckman  caused  the  corporation  to 
be  formed  for  the  purpose  of  concealing  the  identity 
of  said  Buckman  under  the  form  and  legal  entity 
and  name  of  said  corporation,  and  that  the  organ- 
ization amounted  to  nothing  more  than  the  placing 
in  a  corporate  form  the  capital  of  said  Buckman 
and  his  abilities  as  a  general  construction  con- 
tractor. The  complaint  does  not  allege  that  Rauer 
had  any  knowledge  of  the  purposes  for  which 
Buckman  had  organized  the  corporation,  and,  so 
far  as  the  allegations  of  the  complaint  are 
concerned,  in  reference  to  cliarging  against 
Rauer,  it  is  limited  to  the  charge  that  Rauer 
participated  in  the  transfer  made  in  January, 
1914,  to  him  by  Buckman  of  the  shares  of  stock  in 
the  corporation,  which  is  alleged  to  be  fraudulent. 

It  should  be  added  that  the  Mnster  in  Chancery 
finds  that  on  February  19,  1915,  the  day  upon  which 
Buckman  filed  his  petition  in  bankruptcy,  the  cor- 
poration was  owing  to  Rauer  the  sum  of  $18,746.22. 
And  thereafter,  because  of  advances  made  to  the 


corporation,  the  corporation  became  further  in- 
debted to  Rauer  in  the  sum  of  $18,561.54,  making 
in  all  the  sum  of  $37,307.76,  owing  to  Rauer  for 
loans  made  to  the  corporation,  upon  the  security  of 
the  physical  property  mortgaged  as  aforesaid,  and 
upon  the  assignments  made  to  him  of  moneys  pay- 
able under  contracts  for  the  completion  of  which 
Rauer  had  advanced  moneys. 

The  judgment  in  the  case  proceeds  upon  the 
theory  that  the  Sunset  Construction  Company  was, 
in  legal  effect,  none  other  than  Buckman;  that  on 
the  day  the  petition  in  bankruptcy  was  filed  by 
Buckman,  Rauer  was  a  creditor,  not  of  the  corpora- 
tion, but  of  Buckman,  in  the  sum  of  $18,746.22; 
and  that  Rauer  must  account  for  and  pay  to  the 
trustee  the  full  amoimt  of  all  sums  collected  by 
Rauer  after  February  19,  1915  for  street  work 
performed  by  the  Sunset  Construction  Company 
prior  to  that  date  and  without  regard  to  whether 
the  moneys  so  paid  to  Rauer  under  the  street  work 
contracts  were  assigned  to  Rauer  prior  or  subse- 
quent to  February  19,  1915  for  moneys  owing  by 
Sunset  Construction  Company  to  Rauer. 

And  concerning  the  sums  of  money  advanced 
by  Rauer  to  the  Sunset  Construction  Company 
after  February  19,  1915,  in  good  faith  as  found  by 
the  Masters  and  amounting  to  the  sum  of 
$18,561.54,  the  Master  refuses  to  have  taken  into 
account  in  any  way  whatever,  and  does  not  even 
make  the  suggestion  that  Rauer  present  a  claim 


therefor  to  the  bankrupt  estate,  which  suggestion 
he  does  make  concerning  the  $18,746.22  found  by 
the  Master  to  be  owing  to  Rauer  by  the  Sunset 
Construction  Company  on  February  19,  1915,  and 
the  assets  of  which  bankrupt  estate  consists  of 
nothing  but  the  claim  against  Rauer,  involved  in 
this  action. 

Rauer,  as  mortgagee  of  the  machinery  used  in 
the  doing  of  street  had  rightly  taken  pos- 
session thereof  under  the  terms  of  the  chattel 
mortgage,  and  had  made  use  of  the  machinery 
and  had  credited  the  value  of  this  use  against 
the  mortgage  indebtedness.  The  Referee  and  the 
final  judgment  disallow  this  method  of  accounting 
for  the  value  of  the  use  of  the  machinery  and 
adjudge  that  Rauer  must  pay  the  full  amount  of 
the  value  of  this  use  to  the  trustee,  although  the 
amount  of  the  indebtedness  for  which  the  machin- 
ery was  security  was  largely  in  excess  of  the  value 
of  the  property  mortgaged,  after  crediting  against 
the  same  the  full  amount  of  the  value  of  the  use  of 
the  mortgaged  property. 

There  are  no  assets  of  any  kind  pertaining 
to  the  bankrupt  estate  except  such  as  may 
result  from  the  payment  to  the  trustee  by 
Rauer  as  the  result  of  this  action,  and  it  appears 
that  the  personal  indebtedness  of  Buckman,  not 
incurred  in  any  wise  in  connection  with  the  affairs 
of  the  Sunset  Construction  Company,  is  over  $100,- 
000.00.     The  disastrous  consequence  to  Rauer  from 
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siicli  a  theory  of  accounting  is,  of  course,  most  ap- 
parent, and  the  Master  in  Chancery  spoke  most 
conservatively  when  he  said  in  his  report  concern- 
ing the  application  of  the  above  theory : 

"There  are,  of  coursCj  difficulties  arising  out 
of  the  fact  that  the  company  was  never  de- 
clared a  bankrupt;  that  its  creditors  have  not 
been  scheduled  or  notified  to  file  their  claims, 
and  the  defendant  Rauer  will  suffer  loss  by 
reason  of  the  fact  that  he  believed  himself  en- 
titled to  deal  with  the  company  after  Buck- 
man's  bankruptcy  as  a  separate  entity,  not  af- 
fected by  his  bankruptcy.  These,  however,  are 
matters  that  concern  the  correctness  of  the  in- 
terlocutory decree  only,  and  so  far  as  Rauer  is 
concerned,  I  shall  hereafter  embody  a  recom- 
mendation that  he  be  allowed  to  prove  his 
claim  herein." 

The  foregoing  facts  present  the  main  contentions 
in  the  case.  The  other  facts  are  addressed  to  some 
matters  of  accomiting  which  will  arise,  assuming 
that  the  plaintiff's  construction  of  the  interlocutory 
decree,  is  correct. 

The  transcript  also  contains  a  statement  of  the 
facts  upon  which  appellant  claims  the  report  of  the 
Master  should  be  set  aside,  on  the  ground  that  the 
Master  was  disqualified  to  act  judicially  in  the 
matter  of  making  his  report,  and  which  report  was 
adopted  by  and  confirmed  by  the  judgment. 

By  an  interlocutory  decree,  the  matter  of  an 
accounting  was  referred  to  the  Master.  The  Master 
filed  his  report  and,  at  the  same  time,  filed  a  petition 
to  be  allowed  $5,000.00  for  compensation.     In  this 
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petition  the  Master  recites  that  the  action  is  bronght 
by  a  trustee  in  bankruptcy  and  that  there  were  no 
assets  of  the  estate  otlier  than  the  claim  against 
Rauer.  The  record  shows  that  unless  a  judgment 
is  awarded  against  Rauer,  there  is  no  fimd  out  of 
which  the  Master  can  be  paid  the  $5,000.00  com- 
pensation which  he  asks,  and  the  petition  for  com- 
pensation filed  by  the  Master  sets  forth  that  such  is 
the  fact. 

We  do  no  suggest  that  the  Master  was  consciously 
affected  by  this  circumstance  in  the  making  of  this 
report  finding  against  Rauer.  We  simply  call  atten- 
tion to  the  facts  and  assert  that  the  law  absolutely 
prohibits  a  man  from  acting  judicially  in  a  matter 
in  which  he  can  be  affected  financially  by  the 
character  of  the  judgment  he  renders. 

There  are  two  appeals  here  presented  on  one 
record  by  appellant,  J.  J.  Rauer,  this  procedure 
being  authorized  by  order  of  Court  (transcript  page 
426).     These  appeals  are: 

First:  The  Appeal  rRo:\i  an  Interlocutory 
Decree  Directing  an  Accounting  and  Referring 
the  Accounting  to  H.  M.  Wright,  as  Master  in 
Chancery,  and  from  the  Final  Judgment  Disal- 
lowing Appellant  Rauer 's  Objections  to  the  Re- 
port OF  the  Master  and  Entering  Judgment  Pur- 
suant TO  THE  Report. 

Second:  The  Appeal  From  the  Order  or  De- 
cree Allowing  to  H.  M.  Wright,  as  Master,  a 
Certain  Sum  of  Money  for  Cojnipensation  and  Di- 
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RECTIXG    THE    SaME    BE    PaID    BY    APPELLANT,    J.    J. 

Rauer. 

The  record  is  quite  lengthy,  and  to  our  minds  a 
great  part  thereof  has  little  or  no  bearing  on  the 
questions  involved  in  these  appeals.  It  shall  be  our 
endeavor  to  present,  or  call  attention  in  this  brief, 
to  all  parts  of  the  record  essential  to  a  correct 
determination  of  the  questions  involved  in  the  ap- 
peal. This  purpose  may  add  to  the  number  of 
pages  under  this  cover  but  it  is  hoped  it  will  make 
for  a  great  saving  of  time  and  labor  on  the  part  of 
the  Court. 


Specifications  of  wherein  the  decrees  and  orders  appealed 
from  are  alleged  to  be  erroneous. 

Appellant  contends  that  the  decrees  appealed 
from  are   erroneous  in   the   following  particulars: 

As  to  the  specifications  wherein  the  interlocutory 
decree  is  alleged  to  be  erroneous — 

First.  Assuming  that  the  interlocutory  decree  is 
construed  as  adjudging  that  Rauer  conspired  with 
Buckman  in  a  scheme  to  incorporate  the  Sunset 
Construction  Company  as  a  means  whereby  Buck- 
man  could  defraud  his  creditors,  the  decree  is  er- 
roneous for  the  following  reasons: 

(a)  There  is  no  cAddence  whatever  to  sujDport 
such  a  decree. 

(b)  A  decree  to  the  effect  above  stated  is  en- 
tirely outside  of  any  issue  raised  by  the  pleadings. 
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(c)     There  was  no  creditor  defrauded. 

Second.  Assuming  that  the  interlocutory  decree 
is  construed  as  adjudging  that  the  shares  of  stock 
of  the  Sunset  Construction  Company  pledged  to 
Rauer  were  the  property  of  the  plaintiff  as  trustee 
of  Buckman,  the  decree  is  erroneous  for  the  fol- 
lowing reasons: 

(a)  There  is  no  evidence  whatever  to  support 
such  a  decree. 

(b)  Assuming  that  there  is  evidence  to  support 
the  decree  that  the  plaintiff  is  the  owner  of  the 
shares  of  stock,  the  decree  is  erroneous  in  not 
providing  that  such  ownership  in  the  trustee  claim- 
ing under  Buckman  is  subject  to  the  lien  in  favor 
of  Rauer  for  the  sums  of  money  owing  to  Rauer 
and  for  which  the  shares  were  pledged  by  Buckman 
as  security. 

As  to  the  specifications  wherein  the  final  decree 
is  alleged  to  be  erroneous: 

(a)  The  said  decree  is  erroneous  in  adopting 
and  ratifying  the  report  of  H.  M.  Wright  as  master, 
as  the  record  before  the  Court  before  the  signing  of 
the  said  final  decree  established  the  fact  that  the 
said  H.  M.  Wright  would  l)e  financially  affected 
by  the  judgment  entered  in  accordance  with 
his  suggestions  and  recommendations  in  his  report 
and  that  he  would  suffer  financial  loss  if  the  judg- 
ment were  entered  in  favor  of  the  defendant  Rauer, 
and  of  which  fact  the  said  Master,  TI.  M.  Wright, 
was  cognizant  at  the  time  of  the  making  and  of  the 
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submission  by  him  to  the  Court  of  his  said  report 
which  was  so  adopted  and  embodied  in  the  final 
decree. 

(b)  The  said  final  decree  is  erroneous  in  deter- 
mining that  the  sums  of  $9321.59  and  $3701.60,  or 
any  sum  of  money,  was  owdng  at  the  time  of  said 
decree  or  at  the  time  of  the  filing  of  the  complaint 
herein  by  said  Rauer  to  the  plaintiff  as  trustee  of 
said  Buckman,  a  bankrupt. 

(c)  The  said  final  decree  is  erroneous  in  adopt- 
ing and  confirming  the  report  made  by  the  master 
and  which  report  proceeds  upon  the  contention  that 
the  interlocutory  decree  determines  that  Rauer 
must  account  to  the  plaintiff  as  trustee  of  Buck- 
man  for  all  transactions  with  the  corporation,  the 
Sunset  Construction  Company,  as  if  he  were  a 
party  to  the  formation  and  operation  of  said  cor- 
poration and  for  the  purpose  of  defrauding  the 
creditors  of  Buckman. 

(d)  The  final  decree  is  erroneous  in  not  recog- 
nizing and  giving  effect  to  the  pledgee  lien  in  favor 
of  Rauer  in  the  sums  of  money  in  which  the  shares 
of  stock  of  the  Sunset  Construction  Company  were 
pledged  to  him. 

(e)  The  said  final  decree  is  erroneous  in  not  giv- 
ing any  effect  to  the  fact  that  Rauer  at  all  times 
dealt  with  the  Sunset  Construction  Company  with- 
out any  knowledge  that  the  said  corporation  was 
a  cloak  by  which  Buckman  should  defraud  his 
creditors,  if  such  were  the  fact. 
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(f)  The  said  final  decree  is  erroneous  in  not 
giving  an}^  effect  to  the  findings  of  the  Master  that 
Raner  at  all  times  transacted  business  with  the 
Sunset  Construction  Comjiany  in  good  faith  and 
in  the  full  belief  that  he  was  authorized  to  trans- 
act business  therewith. 

(g)  The  final  decree  is  erroneous  in  not  giving 
effect  to  the  pledgee  sale  of  the  shares  of  stock 
pledged  by  Buckman  to  Rauer. 

(h)  The  final  decree  is  erroneous  in  not  allow' 
ing  the  right  of  set-off  to  Rauer  of  the  amount 
owing  from  the  Sunset  Construction  Company  to 
Rauer  at  the  time  of  the  filing  of  the  petition  in 
bankruptcy  by  Buckman;  and  the  final  decree  is 
erroneous  in  refusing  to  take  into  account  the 
transactions  between  the  defendant  Rauer  and  the 
Sunset  Construction  Company  and  of  the  money 
advanced  to  or  paid  out  by  Rauer  for  the  Sunset 
Construction  Company,  after  February  19,  1915, 
and  prior  to  the  making  of  the  interlocutory  order 
or  the  filing  of  the  complaint. 

(i)  The  final  decree  is  erroneous  in  adopting 
the  master's  report  wherein  it  is  stated  that  the 
money  owing  to  Rauer  at  the  time  of  the  filing 
of  the  petition  in  bankruptcy  by  the  Sunset  Con- 
struction Company  was  $18,746.32,  whereas,  in  fact, 
the  evidence  shows  there  was  a  much  larger  siun 
owing  at  said  time  from  said  corporation  to  Rauer. 

(j)  The  final  decree  is  erroneous  in  adopting 
the  master's  report  and  adjudging  that  Rauer  must 
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account  to  plaintiff  in  the  sum  of  $4016.20,  and 
which  item  is  the  subject  of  Exception  13  of  the 
Exceptions  filed  by  the  defendant  Rauer  to  the 
final  judgment  and  is  set  forth  on  page  405  of  the 
record. 

(k)  The  final  decree  is  erroneous  in  adopting  the 
master's  report  in  adjudging  that  Rauer  must  pay 
to  the  trustee  in  bankruptcy  the  sum  of  $9016.99 
for  the  rental  value  and  use  after  February  19, 
1915,  of  the  equipment  and  personal  property  of 
the  Sunset  Construction  Company  mortgaged  to 
Rauer,  and  which  item  is  the  subject  of  Exception 
14  of  the  final  decree  found  on  page  405  of  the 
record. 

(1)  The  final  decree  is  erroneous  in  adopting  the 
master's  report  refusing  to  allow  the  rental  value 
of  the  said  machinery  charged  to  the  defendant 
Rauer  as  a  credit  on  the  mortgage  indebtedness 
due  Rauer  and  secured  by  pledge  on  the  said 
machinery. 

(m)  The  said  final  decree  is  erroneous  in  adopt- 
ing the  master's  report  in  refusing  the  defendant 
Rauer  the  cost  of  repairing  the  personal  property 
so  used  by  Rauer  and  in  not  allowing  the  said 
Rauer  to  have  credit  upon  his  said  mortgage  in- 
debtedness in  the  amount  of  said  advances  as  em- 
l^raced  in  Exception  16  to  the  final  judgment  to 
be  found  on  page  407  of  the  transcript. 

(n)  The  final  decree  is  erroneous  in  adopting 
the   master's   report   charging   Rauer   $5381.79    as 
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gross  profits  received  from  the  contract  between  the 
Federal  Construction  Company  and  the  Sunset  Con- 
struction Company  about  January,  1915,  which  is 
the  subject  matter  of  Exhibit  17  on  page  407  of 
the  transcript. 

(o)  The  said  final  decree  is  erroneous  in  adopt- 
ing the  master's  report  based  upon  the  erroneous 
construction  of  the  interlocutory  decree  and  which 
is  embraced  in  Exception  18  of  the  assignment  of 
errors  found  on  page  408  of  the  transcript. 

(p)  The  final  decree  is  erroneous  in  adopting 
the  master's  report  and  decreeing  the  sum  of 
$3701.60  on  deposit  in  the  matter  of  the  bankrupt 
estate  and  belonging  to  Rauer  should  be  retained  by 
the  plaintiff  and  the  payment  thereof  made  to  said 
Rauer  by  credit  upon  the  indebtedness  so  adjudged 
as  owing  by  the  said  Rauer  to  the  plaintiff,  and 
which  is  the  subject  matter  of  Exception  18,  assign- 
ments of  error,  page  408  of  transcript. 

(q)  The  final  decree  is  erroneous  in  finding 
there  is  due  from  the  defendant  Rauer  to  the  plain- 
tiff trustee  the  said  sum  of  $3701.60  now  in  the 
possession  of  the  Court  and  belonging  to  the  de- 
fendant Rauer  and  the  sum  of  $9321.59,  and  which 
is  the  subject  matter  of  Exception  20,  contained 
on  J).  409  of  transcript. 

And  the  appellant  now  specifies  the  following  par- 
ticulars in  which  the  order  allowing  compensation 
to  the  master,  H.  M.  Wright,  is  erroneous  and  from 
which  order  an  appeal  was  taken,  as  appears  by  the 
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record,  page  379  of  transcript;  and  said  order  so 
appealed  from  is  erroneous  in  the  following  par- 
ticulars : 

(a)  It  appears  from  the  said  record  that  the 
said  master,  H.  M.  Wright,  was  acting  judicially  in 
the  making  of  the  said  report  which  was  adopted 
by  the  final  judgment  in  the  case,  and  that  the  said 
master  was  financially  interested  in  the  character 
of  said  report  and  was  aware  at  the  time  of  making 
said  report  that  he  would  be  affected  adversely 
financially  by  a  suggestion  or  report  or  judgment 
in  favor  of  the  defendant  Rauer;  and  therefore  he 
should  be  allowed  no  compensation,  as  his  services 
were  of  no  value. 

(b)  Assuming  the  Master  is  entitled  to  any  com- 
pensation, the  said  order  is  erroneous  in  not  reduc- 
ing the  sum  of  $5000  demanded  by  the  said  Master 
for  his  services  in  making  said  report  to  a  sum 
not  to  exceed  the  sum  of  $750,  and  the  Court  erred 
in  allowing  the  sum  of  $1800  for  said  services. 


ARGUMENT. 

FIRST:  THE  APPEAL  FROM  A>  INTERLOCITORY  DECREE 
DIRECTING  A>  ACCOUNTING  AND  REFERRING  THE  AC- 
COUNTING TO  H.  M.  WRIGHT,  AS  MASTER  IN  CHANCERY, 
AND  FROM  THE  FINAL  JUDGMENT  DISALLOWING  APPEL- 
LANT  RAUEirS  OBJECTIONS  TO  THE  REPORT  OF  THE 
MASTER  AND  ENTERING  JUDGMENT  PURSUANT  TO  THE 
REPORT. 

The  argument  in  support  of  this  first  ajDpeal 
under  the  foregoing  heading  will  be  presented  under 
the  following  heads: 
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a.  A  discussion  of  the  issues  presented  by 
tlie  complaint  and  by  the  answer;  and  the  in- 
terpretation and  scope  of  the  interlocutory  de- 
cree. 

b.  The  objection  that  the  interlocutory  or- 
der or  decree  is  not  sustained  by  the  evidence. 

c.  Objections  to  the  final  judgment  disal- 
lowing appellant's  objections  to  the  report  of 
the  Master  and  the  entry  of  judgment  pur- 
suant to  the  report. 


A:  A  Discussion  of  the  Issues  Presented  by  the  Complaint 
and  by  the  Answer;  and  the  Interpretation  and  scope 
of  the  Interlocutory  Decree, 

That  the  Court  may  appreciate  the  significance 
of  the  evidence  and  the  pleadings  as  bearing  upon 
the  construction  of  the  decree,  it  is  perhaps  best 
to  state  at  the  outset  the  contention  of  the  defen- 
dant Rauer  as  to  the  meaning  of  the  interlocutory 
decree,  and  then  the  contention  of  the  counsel  for 
appellees  as  to  its  construction,  and  which  latter 
construction  was  adopted  by  the  Master.  It  should 
be  added  that  if  the  construction  contended  for  by 
defendant  Rauer  is  upheld,  concededly  no  judg- 
ment would  pass  against  him  upon  an  accounting. 
On  the  other  hand,  if  the  construction  sought  by 
plaintiff  is  correct,  there  are  exceptions  to  the 
specific  findings  in  the  Master's  report,  which  find- 
ings appellant  claims  are  entirely  unsustained  by 
the  evidence. 

The  contention  of  the  defendant  Rauer  is  that  the 
action  was  brought  to  have  it  declared  that  the  trus- 
tee in  bankruptcy  was  the  owner  of  all  the  shares  of 
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stock  in  the  Sunset  Construction  Company,  a  cor- 
poration, on  the  ground  that  all  the  shares  (ex- 
cepting shares  to  qualify  directors)  had  been  issued 
to  A.  E.  Buckman,  and  that  the  transfer  by  Buck- 
man  to  Rauer  of  these  shares  was  done  to  hinder 
and  delay  the  creditors  of  Buckman  and  hence  the 
transfer  was  void ;  that  the  plaintiff  as  the  trustee  in 
bankruptcy  of  A.  E.  Buckman  as  the  owner  of  all 
the  shares  of  stock  in  the  corporation,  was  entitled 
to  an  accounting  of  all  transactions  between  Rauer 
and  the  corporation.  It  is  the  contention  of  the 
defendant  Rauer  that  the  pleadings  and  the  decree 
recognized  the  existence  of  the  corporation,  the 
Sunset  Construction  Company,  referred  to  in  the 
complaint,  which  is  the  Sunset  Construction  Com- 
pany which  was  organized  on  the  12th  day  of 
December,  1911. 

The  position  taken  b}^  the  plaintiff  is  that  the 
litigation  did  not  proceed  to  determine  the  owner- 
ship of  the  shares  of  stock  referred  to  in  the  com- 
plaint and  that  the  shares  of  stock  legally  had  no  ex- 
istence, and  that  an  accounting  should  be  had  be- 
tween Rauer  and  the  trustee  in  bankruptcy  as  if 
there  were  no  (corporation  Sunset  Construction  Com- 
pany, and  as  if  Buckman,  the  bankrupt,  and  no  one 
else  was  transacting  business  with  Rauer. 

With  this  brief  statement  of  the  diverse  views  of 
the  plaintiff  and  defendant,  Rauer,  as  to  the  pur- 
poses of  the  action  and  the  meaning  of  the  decree, 
we  will  proceed  and  present  our  argument  as  to 
which  interpretation  is  the  correct  one. 
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A  decree  of  a  Court,  like  any  other  writing, 
should  be  interpreted  in  view  of  the  circumstances 
leading  to  its  making. 

"The  rule  for  construction  of  ambiguous 
judgments  is  clearly  stated  by  the  Supreme 
Court  of  Kansas  in  the  following  language: 

'Wherever  the  entry  of  a  judgment  is  so 
obscure  as  not  to  clearly  express  the  exact  de- 
termination of  the  Court,  reference  may  be  had 
to  the  pleadings  and  other  proceedings;  and  if, 
with  the  light  thus  thrown  u23on  such  entry,  its 
obscurity  is  dispelled  and  its  intended  significa- 
tion made  apparent,  the  judgment  will  be  up- 
held and  carried  into  eif ect  in  the  same  manner 
as  though  its  meaning  and  intent  were  made 
clear  and  manifest  by  its  own  terms '  "     *     *     * 

(Black  on  Judgments,  2nd  Ed.  Vol.  1,  Sec. 

123,  p.  179.) 

The  only  matters  that  legally  could  have  been  in 
the  mind  of  the  Court  at  the  time  the  decree  was 
made,  or  which  should  have  at  all  affected  the 
making  thereof,  are  the  following: 

First.  The  pleadings  before  the  Court,  con- 
sisting of  the  complaint  and  the  answer. 

Second.  The  evidence  that  was  introduced 
by  the  parties,  and  the  admissions  made  by  the 
parties  during  the  trial,  and  the  remarks  of 
counsel  and  of  the  Court  during  the  hearing. 

Third.  The  abstract  propositions  of  recog- 
nized law,  governing  the  determination  of  the 
issues  as  presented  by  the  pleadings  and  by  the 
evidence  and  upon  which  the  interlocutory  de- 
cree was  based. 

We  will  therefore  discuss  in  the  foregoing  order 
these  matters  which  alone  could  have  entered  into 
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the  mind  of  the  Court  at  the  time  of  the  making 
of  the  decree,  or  could  have  been  the  basis  thereof. 


FIRST:     THE    PLEADINGS    BEFORE    THE    COIRT,    CONSISTING 
OF  THE  COMPLAINT  AND  THE  ANSWER. 

The  pleadings  consist  of  the  bill  in  equity  and 
the  answer  thereto. 

The  complaint  alleges  in  paragraphs  I  and  II 
the  formal  allegations  setting  out  that  on  the  19th 
day  of  February,  1915,  the  defendant,  A.  E.  Buck- 
man,  filed  his  voluntary  petition  in  bankruptcy, 
and  on  the  same  day  was  adjudged  a  bankrupt.  The 
remainder  of  the  complaint  is  as  follows: 

Paragraph  III.  That  defendant  Sunset  Com- 
struction  Company  was  organized  as  a  corpora- 
tion under  the  laws  of  the  State  of  California, 
on  the  12th  day  of  December,  1911;  that  said 
corporation  was  formed  and  organized  by  de- 
fendant, A.  E.  Buckman,  for  the  purpose  of 
carrying  on  a  general  contracting  and  con- 
struction business.  That  said  corporation  was 
formed  and  organized  as  a  cover  for  the  activi- 
ties and  operations  of  said  A.  E.  Buckman,  and 
for  the  purpose  of  concealing  the  identity  of 
said  A.  E.  Buckman  under  the  form  and  legal 
entity  and  name  of  said  corporation.  That 
said  A.  E.  Buckman  immediately  became  the 
OT\nier  of  all  of  the  outstanding,  subscribed 
shares  of  the  capital  stock  of  said  corporation, 
with  the  exception  of  two  shares  issued,  one 
each,  to  defendant  Wm.  H.  Chapman,  and  one 
J.  ]\Iaury,  for  the  purpose  of  incorporation, 
and  said  A.  E.  Buckman  ever  since  has  owned 
all  of  said  outstanding  subscribed  capital  stock. 
and  ever  since  has  completely  owned,  opei-ated 
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and  managed  said  corporation  for  his  sole  ben- 
efit. That  the  organization  and  formation  of 
said  corporation  amomited  to  nothing-  more,  and 
has  amounted  to  nothing  more,  than  the  placing 
in  a  corporate  form  of  the  capital  of  said 
Buckman  and  his  abilities  as  a  general  con- 
struction contractor. 

Paragraph  IV.  That  said  defendant,  Wm. 
H.  Chapman,  is  and  has  been  since  the  forma- 
tion of  said  Sunset  Construction  Company,  the 
President  thereof,  and  defendant,  Filmore 
Buckman,  is  and  has  been  since  the  formation 
of  said  Corporation  the  Secretary  thereof. 

Paragraph  V.  That  in  January,  1914,  de- 
fendant, A.  E.  Buckman,  delivered  and  trans- 
ferred to  defendant  J.  J.  Bauer  all  of  the 
capital  of  said  corporation,  the  Sunset  Con- 
struction Company,  owned  by  said  A.  E.  Buck- 
man;  that  said  delivery  and  transfer  was  with- 
out consideration  and  was  made  by  said  A.  E. 
Buckman  in  contemplation  of  insolvency,  and 
left  said  Buckman  without  sufficient  funds  or 
property  to  meet  his  debts  and  obligations  then 
due  and  owing,  and  was  made  with  intent  to 
hinder,  delay  and  defraud  the  creditors  of  said 
A.  E.  Buckman  and  said  creditors  were  thereby 
hindered,  delayed  and  defrauded. 

Paragraph  VI.  That  at  some  time  subsequent 
to  January,  1914,  the  exact  date  of  which  is 
unknown  to  plaintiff,  said  defendant  J.  J. 
Rauer  delivered  and  transferred  to  defendant 
John  Doe  Meadows  the  shares  of  said  capital 
stock  delivered  and  transferred  to  said  Rauer 
by  said  A.  E.  Buckman,  as  hereinl)efore  alleged. 
That  said  transfer  from  defendant  A.  E.  Buck- 
man  to  defendant  Rauer,  and  from  defendant 
Rauer  to  defendant  Meadows  was  made  as  the 
result  of  a  conspiracy  and  agreement  between 
defendants  A.  E.  Buckman,  Rauer,  Chapman, 
Filmore  Buckman,  and  Meadows  to  hinder, 
delay  and  defraud  the  creditors  of  defendant 
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A.  E.  Biickman  and  to  withhold  from  them  the 
shares  of  the  capital  stock  of  said  8miset  Con- 
struction Company  owned  by  said  A.  E.  Buck- 
man,  and  to  retain  for  themselves  the  manage- 
ment, operation,  benefits  and  profits  of  said  cor- 
poration. That  neither  said  Rauer  nor  said 
Meadows  paid  or  gave  any  consideration  what- 
soever for  said  shares,  )3ut  accepted  said  shares 
with  intent  to  aid  and  abet  in  hindering,  delay- 
ing and  defrauding  the  creditors  of  said  A.  E. 
Buckman,  and  with  full  knowledge  of  the  in- 
tent of  said  A.  E.  Buckman  to  hinder,  delay 
and  defraud  his  creditors.  That  said  ^leadows 
now  holds  said  shares  ujDon  a  secret  trust  for 
the  benefit  of  said  defendants  A.  E.  Buckman, 
J.  J.  Rauer,  AVm.  H.  Chapman,  Filmore  Buck- 
man  and  himself.  That  said  A.  E.  Buckman, 
J.  J.  Rauer,  Wm.  H.  Chapman,  Filmore  Buck- 
man  and  John  Doe  are  now,  and  ever  since 
January,  1914,  have  been  operating  and  carry- 
ing on  said  corporation  and  its  business  for  the 
benefit  of  each  of  them  and  receiving  the  profits 
thereof. 

Paragraph  YII.  That  the  estate  in  Bank- 
ruptcy of  A.  E.  Buckman,  bankrupt,  is  insuffi- 
cient to  pay  or  satisfy  the  claims  against  said 
estate,  unless  said  shares  of  the  capital  stock 
of  the  Sunset  Construction  Company,  and  the 
assets  of  said  corporation  be  subjected  to  the 
payment  of  said  claims  and  considered  as  part 
of  said  estate  in  bankruptcy.  That  the  verified 
schedule  of  said  bankrupt  filed  with  his  said 
petition  in  bankruptcy  discloses  unsecured  debts 
and  obligations  amounting  to  a  sum  in  excess  of 
$150,000.00  to  meet  which  there  are  no  assets  of 
said  estate. 

Wherefore,  plaintiff  prays: 

1.  That  he  be  declared  to  be  the  owner,  as 
trustee  in  bankruptcy  of  A.  E.  Buckman,  of 
said  shares  of  the  ca]^ital  stock  of  the  Sunset 
Construction  Company. 
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2.  That  it  be  decreed  that  the  attempted 
transfer  of  said  shares  from  said  A.  E.  Buck- 
man  to  defendant  J.  J.  Rauer,  and  from  said 
Rauer  to  said  defendant  John  Doe  Meadows 
be  declared  null  and  void  and  of  no  force  or 
effect. 

3.  That  said  defendants  A.  E.  Buckman, 
Rauer,  Chapman,  Filmore  Buckman  and  John 
Doe  Meadows  be  directed  to  deliver  to  plaintiff 
said  shares  and  the  assets,  .properties,  books, 
contracts  of  said  Sunset  Construction  Company, 
and  the  management  and  control  thereof. 

4.  That  an  accounting  be  had  from  said  de- 
fendants of  the  assets  and  profits  of  said  cor- 
poration since  the  month  of  Jaimarv,  1914. 

5.  For  such  other  and  further  relief  as  may 
be  proper  and  equitable,  and  for  costs  herein. 
(Trans,  pp.  3  to  7.) 

The  answer  to  the  bill  in  equity,  speaking  broadly, 
denies  all  matters  alleged  in  the  complaint  as  a  cause 
of  action,  and  then  sets  up  affirmatively: 

''Defendants  allege  that  the  facts  concerning 
the  disposition  of  any  shares  of  stock  owmed  or 
controlled  hy  the  defendant,  A.  E.  Buckman, 
were  as  follows: 

On  the  15th  day  of  January,  1914,  the  Sunset 
Construction  Company  was  indebted  to  the  de- 
fendant, J.  J.  Rauer,"  in  the  smn  of  $20,000.00 
for  and  on  account  of  the  moneys  loaned  by  said 
defendant,  J.  J.  Rauer,  to  the  sn.id  Sunset  Con- 
struction Company,  and  for  the  better  protection 
and  security  of  said  J.  J.  Rauer  for  said  sum  of 
money  so  loaned,  as  aforesaid,  the  defendant, 
A.  E.  Buckman  pledged  to  the  said  J.  J.  Rauer, 
10,150  shares  of  the  capital  stock  of  the  said 
Sunset  Construction  Company  on  said  15th 
day  of  January,  1914 ;  thereafter  and  on  the  12th 
day  of  August,  1914,  the  said  defendant  el.  J. 
Rauer   sold   said   10,150  shares   of   the   capital 
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stock  of  the  Sunset  Construction  Company  to 
satisty  in  part  the  indel^tedness  to  him  of  the 
Sunset  Construction  Company  and  said  stock 
was  sold  for  the  sum  of  $50.00  to  H.  Wehrle, 
and  thereafter  the  said  H.  Wehrle  sold  and 
transferred  said  10,150  shares  of  stock  to  the 
defendant  J.  A.  Meadows,  sued  herein  as  de- 
fendant, John  Doe  Meadows,  and  said  J.  A. 
Meadows  ever  since  the  sale  to  him  of  said 
shares  of  stock  has  been  the  owner  and  holder 
thereof."  (Trans,  pp.  8  and  9.) 

The  answer  then  alleges  various  transactions 
between  Rauer  and  the  Sunset  Construction  Com- 
pany, setting  out  that  the  first  transaction  com- 
menced on  the  9th  day  of  March,  1911,  and  setting 
forth  somewhat  in  detail  the  several  accountings 
had  between  Rauer  and  the  Sunset  Construction 
Company,  and  also  setting  up  that  on  the  16th  day 
of  June,  1914,  the  Sunset  Construction  Company 
by  resolution  of  its  Board  of  Directors  thereunto  duly 
authorized,  gave  H.  Wehrle  a  personal  property 
mortgage  covering  all  the  personal  property  of  the 
Sunset  Construction  Company  to  secure  the  payment 
of  a  promissory  note  dated  said  16th  day  of  June, 
1914,  for  the  sum  of  $5,000.00,  and  to  cover  further 
advances,  and  said  personal  property  mortgage  was 
duly  aclmowledged  by  said  Sunset  Construction 
Company  on  the  16th  day  of  June,  1914,  and  said 
personal  property  mortgage  was  accompained  or  had 
attached  thereto  an  affidavit  of  all  the  parties  there- 
to to  the  effect  that  it  was  made  in  good  faith  and 
without  any  design  to  hinder,  delay  or  defraud  credi- 
tors, and  that  said  personal  property  mortgage  was 
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recorded  on  the  3rd  day  of  July,  1914,  in  the  office 
of  the  County  Recorder  of  the  City  and  County  of 
San  Francisco,  State  of  California,  in  Liber  70  of 
Personal  Property  Mortgages,  at  page  388.  And 
that  on  the  18th  day  of  June,  1914,  the  said  H. 
Wehrle  advanced  to  the  said  Sunset  Construction 
Company  the. sum  of  $10,000,  which  sum  was  secured 
by  the  aforesaid  personal  property  mortgage  under 
the  terms  and  conditions  thereof.  That  the  personal 
property  mentioned  in  the  aforesaid  personal  prop- 
erty mortgage  is  of  the  market  value  of  $5,000.00,  or 
thereabouts,  and  that  said  Sunset  Construction  Com- 
pany had  no  other  property  at  the  date  of  the  filing 
of  the  bill  herein,  and  other  than  its  open  book  ac- 
counts and  interests  in  contracts,  said  corporation 
had  no  other  property  for  a  long  time  prior  to  the 
filing  of  the  bill  herein,  and  the  said  shares  of  stock 
of  said  Sunset  Construction  Company  had  no 
market  value  at  the  time  of  the  sale  thereof  by  the 
said  J.  J.  Rauer  to  foreclose  the  pledge  thereof,  as 
aforesaid. 

Counsel  for  plaintiff  in  the  briefs  in  the  lower 
Court  placed  great  stress  upon  the  closing  para- 
graph of  allegation  VI  of  the  complaint,  which  is 
as  follows: 

''That  said  A.  E.  Buckman,  J.  J.  Rauer,  Wm. 
H.  Chapman,  Filmore  Buckman,  and  John  Doe 
Meadows  are  now,  and  ever  since  Jamiarii  1914, 
have  been  operating  and  carrying  on  said  cor- 
poration and  its  business  for  the  benefit  of  each 
of  them  and  receiving  the  profits  thereof." 
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Counsel  contends  that  this  paragraph  is  equivalent 
to  an  alk^gation  that  there  was  no  corjDoration,  and 
that  Rauer  is  a  party  to  the  fraudulent  scheme  to 
make  use  of  the  so-called  corporation  as  a  mask 
■whereby  Buckman  can  cheat  and  defraud  Buckman's 
creditors. 

We  first  call  attention  to  the  fact  that  nobody 
else  than  these  men  named  in  the  paragraph  had 
any  connection  with  the  corporation  as  stockholders, 
directors,  officers,  pledgees,  creditors,  or  otherwise, 
and  we  inquire  to  whom  else  should  any  profits 
arising  from  the  operation  of  the  corporation  go, 
or  who  other  than  some  of  these  men  should  carry 
on  the  affairs  of  the  corporation.  The  corporation 
had  no  creditors  other  than  Rauer,  which  is  probably 
explainable  by  the  fact  shown  by  the  record  and  to 
which  attention  will  hereafter  be  called,  that  the 
large  sums  owing  to  Rauer  by  the  corporation  was 
used  to  pay  the  obligations  incurred  by  the  corpo- 
ration. 

We  wish  to  stress  particularly  the  following 
facts : 

That  the  complaint  alleges  that  the  corporation 
was  formed  by  Buckman  in  1911  as  a  cloak  ''for  his 
activities".  There  is  no  suggestion  in  the  com- 
plaint that  Rauer  even  knew  Buckman  prior  to 
January,  1914,  much  less  that  he  conspired  with 
Buckman  to  form  a  corporation  on  the  12th  day  of 
December,  1911 ;  and  it  will  be  observed  that  the  date 
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January,  1914,  set  out  in  paragraph  V  of  the  com- 
plaint as  the  date  at  which  Rauer  is  alleged  to  be 
carrying  on  the  business  of  said  corporation  with 
Buckman  and  the  others,  is  the  date  at  which  in  the 
complaint  Rauer  is  charged  to  have  fraudulently 
purchased  the  shares  of  stock  without  consideration 
from  Buckman  in  order  to  defraud  the  creditors  of 
Buckman. 

If  these  men  were  guilty  of  a  premeditated  fraud, 
how  can  one  account  for  tlie  fact  that  Rauer  is  the 
lone  creditor  of  the  corporation,  and  this  to  the 
sum  of  over  $37,000  ?  In  the  name  of  common  sense, 
why  should  Rauer  engage  in  such  a  transaction? 
As  the  transcript  shows,  no  evidence  w^as  introduced 
in  support  of  such  a  theory  of  the  complaint,  and 
fraud  is  never  presumed.  The  evidence  shows  that 
the  Sunset  Construction  Company  had  officers — a 
president,  secretary,  and  board  of  directors,  and  in 
all  the  transactions  between  Rauer  and  the  cor- 
poration, Rauer  was  acting  on  one  side,  and  the  cor- 
poration acting  through  its  officials  on  the  other 
side.  Resolutions  were  regularly  adopted  and  pre- 
sented to  Rauer,  showing  the  officers'  authority  to 
act  for  the  corporation  in  its  dealings  with  him. 
Rauer  had  no  knowledge  that  the  corporation  was 
not  authorized  to  function,  or  that  its  transactions 
w^ere  otherwise  than  perfectly  legal,  and  as  found 
by  the  Master,  Rauer  fully  believed  that  he  was 
''entitled  to  deal  with  the  company  after  Buckman 's 
bankruptcy  as  a  separte  entity  not  affected  by  his 
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bankruptcy."      (Master's   Report,   page   63    Tran- 
script.) 

The  only  fraud  charged  against  Rauer  in  the  com- 
plaint is  in  paragraphs  V  and  VI  in  reference  to 
the  acquisition  of  the  shares  of  stock. 

And  we  now  set  out  the  interlocutory  decree : 

''This  cause  came  on  to  be  heard  at  this  term, 
and  was  argued  by  counsel ;  and  thereupon, 
upon  consideration  thereof,  it  was  ordered,  ad- 
judged and  decreed  as  follows,  viz. : 

1.  That  A.  E.  Buckman  at  all  times,  and  up 
to  and  on  the  19tli  day  of  February,  1915,  was 
the  owner  of  all  the  issued  and  outstanding 
capital  stock  of  the  Sunset  Construction  Com- 
pany, a  corporation,  and  that  on  said  last  men- 
tioned day  said  stock  vested  in  and  became, 
and  now  is,  the  property  of  R.  Cords,  Jr.,  as 
trustee  of  the  estate  of  A.  E.  Buckman,  bank- 
rupt. 

2.  That  A.  E.  Buckman  at  all  times,  and  up 
to  and  on  the  19th  day  of  February,  1915,  was 
the  owner  of  the  Sunset  Construction  Company, 
a  corporation,  and  all  of  the  property,  books, 
and  records  of  said  company  and  that  on  said 
last  mentioned  day  said  company,  projDerty, 
books  and  records  vested  in  and  became,  and 
now  are,  the  property  of  R.  Cords,  Jr.,  as  trus- 
tee of  the  estate  of  A.  E.  Buckman,  bankrupt, 
and  that  said  property  be  held  by  said  Cords 
pending  an  accounting  between  said  company 
and  defendants  A.  E.  Buckman,  J.  J.  Rauer, 
Filmore  Buckman  and  Wm.  H.  Chapman. 

3.  That  defendants  A.  E.  Buckman,  J.  J. 
Rauer,  Filmore  Buckman,  and  Wm.  H.  Chap- 
man severally  account  for  all  moneys  or  prop- 
erty received  by  them  from,  or  advanced  by 
them  to,  defendant  Sunset  Construction  Com- 
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pany  since  the  12th  day  of  December,  1911, 
whether  such  transactions  were  made  in  the 
names  of  third  persons  or  in  the  names  of  said 
parties  for  the  purpose  of  determining  what 
cLnims,  if  any,  exist  between  said  company  and 
said  persons. 

4.    That  for  the  purpose  of  taking  said  above- 
mentioned  accounting  said  cause  be  referred  to 
H.   M.    Wright,   Master   in    Chancery   of   this 
Court,  to  take  and  examine  said  account  and 
report  thereon  to  this  Court. 
Dated,  September  11th,  1916. 
Wm.  C.  Van  Fleet, 
Judge  of  the  District  Court  of  the 
United     States    for    the     Northern 
District  of  California." 
(Tr.  pp.  15  and  16.) 


We  will  next  discuss  the  second  matter  which 
affected  the  Court  in  the  making  of  the  interlocutory 
order. 

SECOND:  THE  EVIDENCE  THAT  WAS  INTRODUCED  BY  THE 
PARTIES,  AND  THE  ADMISSIONS  MADE  BY  THE  PARTIES 
DURING  THE  TRIAL,  AND  THE  REMARKS  OF  COUNSEL 
AND  OF  THE  COURT  DURING  THE  HEARING. 

This  evidence  is  directed  simply  and  solely  to  the 
question  of  the  ownership  of  the  shares  of  stock 
pledged  by  Buckman  to  Rauer,  and  by  Rauer  sold 
under  the  pledge  to  Meadows,  the  trustee  claiming 
these  shares  should  pass  to  the  estate,  and  the  de- 
fendants insisting  that  the  sale  was  made  under  a 
valid  pledge.     (Transcript  pages  209-239.) 

It  is  also  claimed  by  the  plaintiff  that  there  had 
been  no  valid  pledge  of  the  shares  to  Rauer  or  sale 
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to  Meadows  because  there  had  been  an  earlier  corpo- 
ration, called  the  Sunset  Construction  Company, 
composed  of  the  same  individuals,  composing  the 
Sunset  Construction  Company  which  was  incorpo- 
rated on  the  12tli  day  of  December,  1911,  and  that  the 
directors  of  the  earlier  corporation  failed  to  pay  the 
license  tax  and  the  corporation's  rights  to  do  business 
lapsed,  and  the  officers  of  the  second  corporation 
did  not  issue  new  certificates  of  stock  in  the  second 
corporation,  but  proceeded  upon  the  idea  that  the 
certificates  of  stock  issued  in  the  first  corporation 
might  be  deemed  and  regarded  as  the  issues  of  stock 
in  the  second  corporation.  It  may  be  added  that  the 
second  corporation  agreed  that  the  holders  of  stock 
in  the  first  corporation  should  hold  the  same  num- 
ber of  shares  of  stock  in  the  second  corporation. 
(Transcript  pages  224-5.)  The  certificates  in  the 
new  corporation,  duplicating  the  certificates  in  the 
old,  were  actually  prepared  and  signed  by  the 
officers  of  the  new^  corporation,  but  were  not  torn  out 
of  the  stockholders  or  in  physical  form  delivered  to 
the  holders  of  the  stock.  On  page  224  transcript, 
W.  H.  Chapman,  the  attorney  for  the  corporation 
and  president  thereof  at  the  time,  makes  this  ex- 
planation of  the  transaction : 

'' Originally,  the  corporation  forfeited  its 
charter  sometime  in  December  for  non-payment 
of  taxes,  and  we  contemplated,  when  we  incor- 
porated, the  issuance  of  the  certificates  shown 
in  the  books  that  are  filled  out  but  not  signed 
by  the  secretary,  to  be  issued  in  the  place  of  the 
old  certificates,  and  the  same  number  of  shares 
issued  to  the  directors  of  the  defunct  Sunset 
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Construction  Company  as  trustees  for  the  cor- 
poration, the  10,000  and  odd  shares;  we  after- 
wards learned  that  what  we  had  done  in  re- 
incor]3orating  was  practically  a  redemption  of 
the  right  to  act,  and  we  went  ahead  then,  just 
as  though  there  had  been  no  forfeiture,  and 
considered  the  old  certificates  as  valid  certifi- 
cates of  the  corporation. 

We  did  not  issue  any  new  certificates ;  only  ir 
lieu  of  cancelled  certificates  of  the  old  corpora- 
tion, all  of  these  that  are  in  here  were  to  take 
the  place  of  the  old  certificates,  but  they  are 
still  here,  the  same  number  of  shares." 

There  is  no  suggestion  of  any  kind  that  Eauer 
knew  anything  whatever  about  the  matter  of  the 
issuance  of  the  shares  of  stock  in  the  second  cor- 
poration, or  that  he  ever  knew  there  was  a  first  and 
second  corporation,  or  that  he  ever  knew  anything 
of  the  interior  workings  of  the  corporations,  as  to 
who  were  the  stockholders  thereof,  or  who  were  the 
directors  thereof,  or  when  the  corporations  were 
organized,  or  anything  at  all  about  their  doings,  be- 
yond the  fact  that  there  was  a  concern  doing  busi- 
ness as  a  corporation,  of  which  Mr.  Buckman  and 
the  other  directors  were  the  representatives,  and 
that  Buckman  was  the  owner  of  shares  of  stock  in 
that  corporation,  which  had  been  pledged  by  him  to 
Rauer. 

His  dealings  with  the  corporation  were  only  as  a 
man  who  lent  money  to  the  corporation,  taking  as 
security  therefor  in  one  instance  a  pledge  of  the 
shares  of  the  corporation  owned  by  Buckman,  and 
in  another  instance  a  mortgage  on  personal  prop- 
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crty  owned  hy  the  corporation,  and  when  advancing 
money  on  specific  contracts,  taking  assignments  of 
the  same  by  way  of  security  for  the  moneys  so 
advanced.  There  was  no  evidence  presented  at  the 
trial  ])efore  the  District  Court  except  on  the  issue 
as  to  who  owned  these  shares  of  stock,  pledged  by 
Buckman  to  Rauer,  and  as  to  whether  the  plaintiff 
was  entitled  to  recover  those  shares  of  stock  as 
Ijelonging  to  the  estate  of  the  insolvent  Buckman; 
and  in  connection  with  this  matter,  we  call  attention 
to  the  transcript  on  page  231,  from  which  we 
quote : 

"Mr.  Rauer  testified: 

I  am  the  man  to  whom  Mr.  Buckman  pledged 
10,150  shares  of  the  stock  of  the  Sunset  Con- 
struction Company.  That  pledge  was  made  in 
January,  1914  by  a  pledge  note  and  the  stock 
was  then  delivered  to  me.  I  have  here  a  copy 
of  that  note. 

The  Court.  All  you  are  litigating  now  is  the 
ownership  of  the  stock,  I  suppose? 

Mr,  Laxe.  The  ownership  of  the  stock,  and 
it  is  my  contention  that  there  has  never  been 
any  valid  pledge  of  this  stock." 

(Mr.  Lane  was  the  attorney  for  the  plaintiff 
trustee.) 

Close  at  the  end  of  the  testimony  at  the 
trial,  and  just  prior  to  the  testimony  of 
Rauer  as  to  the  sale  of  the  pledged  stock,  and  w^hich 
testimony  was  the  only  evidence  upon  which  the  in- 
terlocutory decree  was  based  (transcript  page  233), 
the  Court  expresses  very  tersely  his  understanding 
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of  the  proposition  that  is  at  issue  in  the  case.    We 

quote  the  Court: 

"The  Court.  I  am  not  going  into  an  ac- 
counting of  that  kind.  My  fJieory  of  this  case 
is  that  if  this  stock  belongs  to  Buclxman,  a  de- 
cree will  go  to  that  effect,  and  an  accounting  will 
he  had;  other  wise,  I  do  not  care  anything  ahotit 
it.  He  admits  that  he  (Rauer)  siinply  holds  it 
as  a  pledge  that  it  never  was  sold  to  him,  that  it 
was  simpl}^  assigned  to  him.  TJie  only  question 
is,  whose  property  was  it?  If  it  was  Buckman's 
property,  they  will  he  entitled  to  a  decree,  and 
then  an  accounting  as  to  the  present  rights  will 
he  had  hefore  a  master/' 

(This  is  before   Rauer 's   testimony   as   to   the 
sale  of  the  stock  by  him.) 

It  is  submitted  that  the  decision  of  the  Court  that 
the  shares  of  stock  pledged  by  Buckman  to  Rauer, 
and  by  Rauer  sold  to  Meadows,  belonged  to 
Buckman,  and  therefore  passed  to  the  trustee 
in  bankruptcy  at  the  time  of  the  adjudication 
of  Buckman  a  bankrupt,  is  not  based  on  the  ground 
there  was  any  fraud  in  the  matter  of  the  pledge 
of  these  shares  by  Buckman  to  Rauer. 

''The  CoiTRT.  All  you  are  litigating  now  is 
the  ownership  of  this  stock,  I  suppose?" 

The  complaint  in  the  case,  as  we  have  said  before, 
proceeded  upon  the  idea  that  Buckman  Avas  the 
owner  of  these  shares,  and  that  he  made  a  transfer 
of  these  shares  for  the  purpose  of  defrauding  his 
creditors.  The  evidence  shows  that  the  shares  were 
pledged  to  Rauer  some  time  in  January,  1914.  They 
were  sold  under  a  pledgee  sale  August  12,   1914. 
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There  is  not  a  scintilla  of  evidence  in  the  record  that 
the  pledge  was  not  for  value  as  testified  to  by  the 
parties,  and  it  is  not  reasonable  to  assume  that  the 
Court  found  contrary  to  the  evidence.  In  other 
words,  there  is  no  evidence  whatever  to  support  the 
allegations  of  the  complaint  that  tke  sale  of  these 
shares  was  made  by  Buckman  in  January, 
1914,  to  defraud  his  creditors  in  the  bankruptcy 
proceedings,  which  were  instituted  shortly  after 
the  judgment  against  Buckman  for  breach  of  prom- 
ise of  marriage,  referred  to  later  on  in  this  record, 
and  the  language  of  the  interlocutory  decree  in  this 
respect  is  quite  significant.  The  decree  does  not 
find  that  the  sale  made  by  Buckman  of  the  shares  of 
stock  referred  to  in  the  complaint  was  fraudulent 
and  therefore  should  be  set  aside.  The  decree  simply 
adjudicates  that  the  trustee  in  bankruptcy  of  Buck- 
man  is  the  owner  of  these  shares.  The  trans- 
action between  Buckman  and  Rauer  in  relation 
to  the  shares  in  January,  1914,  was  a  pledge  and 
not  a  sale,  and  concerning  the  fairness  of  the  trans- 
action the  evidence  does  not  admit  of  a  doubt,  and 
the  decree  does  not  find  any  fraud.  The  decree 
simply  adjudicates  that  the  trustee  is  the  owner  of 
the  shares.  Such  a  judgment  is  fully  consistent 
with  the  validity  of  the  pledgee  interest  in  Rauer. 
It  is  true  the  judgment  does  not  give  recognition  or 
effect  to  the  ])ledgee  sale  divesting  Buckman  of  all 
o^iiership  in  the  shares.  Whether  recognition  w^as 
denied  on  the  ground  in  the  opinion  of  the  Court 
a  valid  pledgee  sale  could  not  be  made  because  of 
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irregularity  in  the  issuance  of  the  certificates  evi- 
dencing the  ownership  of  the  shares  or  because  the 
sale  was  made  for  such  a  trivial  sum  that  the  Court 
was  disposed  to  view  it  as  void  for  lack  of  notice 
or  otherwise  does  not  appear. 

If  the  pledgee  sale  be  regarded  as  void  then  of 
necessity  the  pledgee  interest  in  Rauer  must  be  given 
effect,  and  the  amount  of  the  pledge  indebtedness 
must  be  given  priority  to  any  ownership  by  the 
trustee. 

Attention  is  again  called  to  the  fact  that  the  com- 
plaint only  asks  for  an  accounting  from  January 
1914,  the  date  alleged  in  the  complaint  as  the  date 
of  the  alleged  fradulent  sale  of  the  shares  of  stock 
by  Buckman  to  Rauer. 

It  is  significant  that  the  Court  in  its  decree  does 
not  find  even  in  the  most  distant  way  that  Rauer 
was  a  party  to  any  fraud.  In  this  case  no  certifi- 
cates of  stock  in  the  new  corporation  were  actually 
delivered  to  Buckman,  and  this  upon  the  under- 
standing testified  to  by  Mr.  Chapman  that  the 
shares  of  stock  issued  in  the  old  corporation  should 
stand  as  the  shares  of  stock  in  the  new,  and  be- 
cause of  this  non-issue  it  was  contended  that  the 
so-called  pledge  sale  of  Rauer 's  did  not  transfer 
Buckman 's  shares  to  the  purchaser,  and  the  title 
remained  in  Buckman,  subject  to  an  equitable 
pledge  in  favor  of  Rauer.  This  is  in  accordance 
with  the  theory  advanced  by  Mr.  Lane  that  there 
was  no  legal  pledge  of  the  shares  of  stock.  No 
wrongful  intent  can  be  ascribed  to  Rauer  to  take 
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over  these  shares  of  stock  belonging  to  Buckman, 
and  thereby  obtain  a  vahie  in  these  shares  which 
would  defraud  the  creditors  of  Buckman  from  par- 
ticipating in  that  value.  The  record  is  peculiarly 
significant  in  showing  that  the  entire  controversy,  so 
far  as  the  evidence  shows,  was  directed  to  the  owner- 
ship of  these  shares,  which  were  deemed  of  value, 
and  being  so  deemed  it  was  sought  by  the  trustee  to 
have  them  declared  the  property  of  the  bankrupt 
estate. 

It  may  be  added  that  the  evidence  on  the  account- 
ing shows,  and  the  Master  so  in  effect  finds,  that 
these  shares  were  absolutely  of  no  value,  so  far 
at  least  as  the  interest  of  the  corporation  or  the 
trustee  is  concerned. 

We  wish  to  emphasize  that  Rauer  is  before  this 
court  with  clean  hands.  There  is  no  question  of  his 
good  faith  or  his  belief  that  he  had  the  right  to  deal 
with  the  Sunset  Construction  Company,  as  a  sepa- 
rate entity,  and  that  he  was  not  a  party  or  privy 
in  any  wise  to  any  scheme,  if  such  there  were,  on 
the  part  of  A,  E.  Buckman  to  use  the  Sunset  Con- 
struction Company  as  a  means  whereby  Buckman 
might  defraud  his  creditors.  The  fact  found  by 
the  Master  that  Rauer  is  a  creditor  of  tlie  Sunset 
Construction  Company  in  a  large  amount,  conclu- 
sively establishes  this  fact,  aside  from  all  the  other 
evidence. 

While  fraud  will  never  be  presumed  (and  there 
was  no  evidence  whatever  showing  Rauer  to  be 
guilty  of  any  fraud),  yet  we  do  not  have  to  relv 
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upon  any  presumption.     The  Master  on  transcript 

page   63,    speaking   of    the   judgment    he    suggests 

should  be  rendered  against  defendant  Rauer  says: 

"There  are,  of  course,  difficulties  arising  out 
of  the  fact  that  the  Company  was  never  de- 
clared a  bankrupt;  that  its  creditors  have  not 
been  scheduled  or  notified  to  file  their  claims, 
and  the  defendant  Rauer  will  suffer  loss  by 
reason  of  the  fact  that  he  believed  himself 
entitled  to  deal  w^ith  the  company  after  Buck- 
man's  bankruptcy  as  a  separate  entity,  not 
affected  by  his  bankruptcy.  These,  however, 
are  matters  that  concern  the  correctness  of  the 
interlocutory  decree  only,  and  so  far  as  Rauer 
is  concerned,  I  shall  hereafter  embody  a  recom- 
mendation that  he  be  allowed  to  prove  his 
claim  herein." 

In  view  of  the  fact  that  there  are  no  assets  of 
any  kind  pertaining  to  the  estate  of  the  bankrupt, 
except  only  this  alleged  claim  against  Rauer,  and 
in  view  of  the  fact  that  there  are  claims  against 
the  bankrupt  estate,  which  including  the  judgraent 
for  damages  for  breach  of  promise  of  marriage 
against  Buckman,  amount  to  considerably  over 
$100,000.00,  this  recommendation  of  the  Master 
that  Rauer  be  allowed  to  file  a  claim  against  the 
bankrupt  estate  of  A.  E.  Buckman  personally,  is 
most  illusive.  If  it  were  not  a  judicial  utterance 
we  would  say  it  was  ironical. 

But,  we  ask,  what  creditors  of  Buckman  have 
been  injured  by  Rauer 's  dealings,  or  have  a  right 
to  complain?  For  theoretically  at  least  it  is  only 
to  the  extent  that  they  were  injured  by  the  whole 
sum  by  Rauer 's  dealings  that  the  court  should  be 
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asked  to  afford  relief;  and  this  brings  us  to  the 
question  of  who  are  these  creditors  who  are  claimed 
to  have  been  injured  by  Rauer,  and  to  what  extent 
have  they  been  injured? 

This  action  is  brought  by  a  trustee  in  bankruptcy 
and,  of  course,  he  simply  represents  the  creditors. 
All  of  the  creditors  who  filed  their  claims  in  the 
bankruptcy  court,  were  creditors  in  the  transac- 
tions with  Buckman  personally,  and  not  arising 
out  of  any  business  matters  with  the  corporation, 
the  Sunset  Construction  Company,  and  all  claims 
filed  in  the  bankruptcy  court  arose  out  of  transac- 
tions prior  to  the  formation  of  either  Sunset  Con- 
struction Company  No.  1  or  Sunset  Construction 
Company  No.  2,  except  only  the  claim  of  the  woman 
who  obtained  a  judgment  against  Buckman  for 
$15,000.00  for  breach  of  promise  of  marriage.  This 
claim  was  obtained  in  1914,  and  this  judgment  for 
breach  of  promise  of  marriage  was  the  cause  which 
led  to  the  filing  by  Buckman  of  his  petition  in 
l^ankruptcy. 

The  record  shows,  and  it  is  so  found,  that  Rauer 
knew  nothing  about  the  fact  that  there  were  two 
Sunset  Construction  Companies.  He  knew  noth- 
ing whatever  about  the  fact,  if  it  be  a  fact,  that 
Buckman  organized  the  corporation  for  the  pur- 
pose of  a  cloak  under  which  to  do  business. 

No  creditor  of  the  Svmset  Construction  Com- 
pany, much  less  Rauer,  ever  filed  a  claim  in  said 
bankruptcy,  nor  was  any  creditor  of  the  Sunset 
Construction  Company  scheduled  as  a  creditor  of 
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Biickman   j^ersonally,   or   notified   to   present   any 
claim  against  tlie  bankrupt  estate  of  Buckman. 

The  evidence  shows  that  the  Sunset  Construction 
Company  had  a  complete  organization,  a  president 
and  a  secretary,  and  that  the  secretary  was 
very  active  in  its  affairs;  that  it  had  books 
of  account,  and  that  all  transactions  between 
Rauer  and  the  Sunset  Construction  Company 
recognized  the  existence  of  the  Sunset  Con- 
struction Company,  and  in  no  wise  did  Buck- 
man  have  any  personal  dealings  with  Rauer  in 
connection  with  the  affairs  between  Rauer  and  the 
Sunset  Construction  Company;  and  the  accounts 
upon  which  the  Master  makes  his  report  are  ac- 
counts shown  on  the  books  of  Rauer  and  the  books 
of  the  Sunset  Construction  Company,  to  be  transac- 
tions between  Rauer  on  the  one  side  and  the  Sunset 
Construction  Company  on  the  other.  There  can 
be  no  question  that  Rauer  in  his  dealings  v/ith  the 
Sunset  Construction  Company,  instead  of  impair- 
ing the  fund  and  the  property,  out  of  which  any 
creditors  of  Buckman  might  have  their  demands 
satisfied,  enlarged  the  same.  And  it  cannot  reason- 
ably be  contended  that  there  is  any  basis  for  any 
assertion  that  Rauer  in  his  dealings  with  the  Sun- 
set Construction  Company  attempted  to  defraud 
anybody,  or  that  as  a  matter  of  fact  his  dealings 
with  the  Sunset  Construction  Company  impaired 
the  resources  of  Buckman  personally  to  pay  any 
debts  that  Buckman  personally  owed,  as  the  Master 
found  that  on  February  19,  1915,  the  Sunset  Con- 
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structioii  Company  was  justly  indebted  to  Rauer 
in  the  sums  of  $18,746.22  and  later,  as  we  have  seen, 
the  Smiset  Construction  Company  became  further 
indebted  to  Rauer  in  the  additional  amount  of 
$18,561.54,  thus  making  a  total  of  $37,307.76. 

This  action  is  being  prosecuted  by  the  assignee 
of  Buckman.  In  view  of  the  fact  that  Rauer  in 
good  faith  dealt  with  the  Sunset  Construction  Com- 
pany as  a  separate  entity,  and  was  not  a  party  to 
any  fraud,  if  any  existed  on  the  part  of  Buck- 
man,  the  plaintiff  as  the  assignee  of  Buckman  is 
entitled  to  no  greater  rights  as  against  Rauer  than 
Buckman  would  be  entitled  to. 

Let  us  concede  for  the  sake  of  argument  that 
there  was  no  Sunset  Construction  Company,  as  a 
matter  of  fact:  that  it  had  not  even  filed  articles 
of  incorporation.  Nevertheless,  Buckman  in  his 
dealings  with  Rauer  held  out  that  there  was  such 
a  corporation  as  the  Sunset  Construction  Company. 
Rauer  believing  such  to  be  the  case,  had  transac- 
tions with  the  supposed  corporation,  the  Sunset 
Construction  Company. 

Under  the  foregoing  circumstances,  Buckman 
would  be  estopped  from  saying  as  against  Rauer 
that  there  was  no  Sunset  Construction  Company, 
and  that  the  machinery  and  assets  which  Buckman 
said  belonged  to  the  Sunset  Construction  Company 
was  the  property  of  Buckman  personally.  Surely, 
Buckman  would  be  so  estopped,  and  if  Buckman 
would  be   estopped,  wherein   does   Buckman 's    as- 
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signee  have  any  greater  rights  or  stand  in  a  dif- 
ferent position? 

Let  us  assume  for  sake  of  argument,  that  the 
Sunset  Construction  Company  was  simply  an  agent 
or  instrument  by  which  Buckman  as  an  undisclosed 
principal  transacted  business. 

Rauer  had  no  knowledge  of  this  relation  of 
principal  and  agent,  and  had  an  absolute  right  to 
an  accounting  against  the  agent  as  if  the  agent 
were  in  fact  a  principal. 

If  a  creditor  discovers  that  a  person  with  whom 
he  has  been  transacting  business  as  a  principal  is 
in  fact  an  agent,  the  law  allows  the  creditor  at  his 
option  to  proceed  against  the  hitherto  undiscovered 
principal. 

Full  credit  must  be  given  to  the  creditor  for  all 
transactions  with  the  agent  prior  to  the  discovery 
of  the  undisclosed  principal. 

'Basically,  the  plaintiff's  cause  of  action  is  predi- 
cated upon  the  theory  that  the  creditors  whom  he 
represents  have  been  wronged  by  Rauer  in  that 
Rauer  has  depleted  the  fund  to  which  the  creditors 
liad  the  right  to  look  for  payment.  When  it  is 
borne  in  mind  that  the  claims  of  these  creditors 
arose  prior  to  the  formation  of  the  Sunset  Con- 
struction Company  and  prior  to  the  advent  of 
Rauer  on  the  scene  in  connection  with  the  Sunset 
Construction  Company,  and  that  Rauer  by  virtue 
of  his  dealings  with  the  Sunset  Construction  Com- 


43 


paiiy  added  to  its  property  to  the  extent  of 
$37,307.76,  ill  excess  of  anything  he  received  from 
the  Sunset  Construction  Company,  it  follows  that 
Rauer,  instead  of  depleting  the  fund  has  con- 
tributed most  largely  thereto,  and  there  is  no  basis 
for  the  claim  of  these  creditors. 

It  will  be  borne  in  mind  that  in  the  evidence  in- 
troduced before  the  Court,  upon  which  the  inter- 
locutory decree  is  based,  it  was  shown  that  Buck- 
man  had  i)ledged  equitably,  if  not  legally,  with 
Rauer  10,050  shares  of  the  capital  stock  of  the 
Sunset  Construction  Company  as  security  for  the 
payment  of  a  promissory  note  of  $20,000.00,  and 
no  attack  is  made  upon  the  fact  that  these  shares 
of  Buckman  were  pledged  to  Rauer  for  money  of 
that  amount  advanced  by  Rauer.  It  appeared  aft- 
erwards that  Rauer  made  a  sale  of  these  shares 
of  stock  under  his  right  as  pledgee  for  $50.00.  By 
this  sale  the  Court  says  in  effect  the  legal  title  to 
these  shares,  which  was  in  Buckman,  was  not  trans- 
ferred, but  of  the  validity  of  the  pledge  itself  there 
is  no  question.  (And  it  might  also  be  remarked  that 
the  Sunset  Construction  Company  being  largely  in- 
debted at  that  time  the  stock  had  but  a  nominal 
value.) 

If  the  pledgee  sale  was  ineffective,  then  the  title 
of  Buckman  did  not  pass,  but  his  interest  in  the 
stock,  of  course,  is  subject  to  the  lien  for  the  sum 
of  money  for  which  the  shares  were  pledged,  and 
no  right  could  pass  to  the  assignee  in  bankruptcy, 
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except  the  right  of  Buckman.  Therefore  the 
pledgee  of  these  shares  is  entitled  to  the  payment 
of  the  indebtedness  for  which  the  shares  were 
pledged  before  any  part  of  the  value  of  these  shares 
could  pass  to  the  assignee  of  Buckman. 

There  being  a  pledge,  the  X)laintiff,  as  trustee  of 
Buckman,  would  not  be  entitled  to  the  shares, 
whether  there  was  a  pledgee  sale  or  not,  except 
subject  to  the  lien  for  which  the  shares  were  pledged. 
The  report  of  the  Master  does  not  recognize  this 
pledge. 

We  have  now  taken  up  the  pleadings,  and  we 
have  taken  up  the  evidence,  and  we  will  now  take 
up  the  third  head,  which  is: 

THIRD:  THE  ABSTRACT  PROPOSITIONS  OF  RECOGMZED  LAW, 
GOVERNING  THE  DETERMINATION  OF  THE  ISSUES  AS 
PRESENTED  BY  THE  PLEADINGS  AND  BY  THE  EVIDENCE, 
AND  UPON  WHICH  THE  INTERLOCUTORY  DECREE  WAS 
BASED. 

A.  The  fact  that  the  certificates  of  stock 
were  not  physically  issued  and  delivered  by 
the  second  corporation  in  accordance  with  the 
rights  of  the  stockholders  to  have  them  issued, 
did  not  in  any  wise  affect  the  status  of  the  per- 
sons entitled  to  the  shares  of  stock  as  stock- 
holders in  the  corporation. 

B.  The  Sunset  Construction  Company,  be- 
ing apparently  a  corporation  transacting  busi- 
ness was  for  all  purposes  a  de  facto  corpora- 
tion, and  no  inquiry  is  open  as  to  whether  the 
corporation  had  complied  with  all  forms  pre- 
scribed by  the  statute. 

C.  The  decree  legally  could  not  go  beyond 
the   issues   raised   by   the   pleadings,    and    the 
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only  issue  raised  by  the  pleadings  or  alluded 
to  in  the  evidence  was  the  question  of  the  owner- 
ship of  the  shares  of  stock. 

D.  The  interlocutory  decree  is  not  sustained 
by  the  evidence  if  plaintiff's  construction  there- 
of be  correct. 

A.  The  fact  that  the  Certificates  of  Stock  were  not  Physi- 
cally Issued  and  Delivered  by  the  Second  Corporation 
in  Accordance  with  the  Rights  of  the  Stockholders  to 
have  them  Issued,  did  not  in  any  wise  affect  the  Status 
of  the  Persons  Entitled  to  the  Shares  of  Stock,  as  Stock- 
holders in  the  Corporation. 

We  quote  the  following  California  cases: 

"To  constitute  the  subscribers  to  an  agree- 
ment for  the  formation  of  a  corporation  stock- 
holders of  the  corporation,  it  is  not  necessary 
that  the  certificates  of  stock  should  have  issued 
to  them." 

San  Joaquin  Land  etc.  Co.  v.  Beecher,  101 

Cal.  70;  35  Pac.  349. 

"The  issuance  of  a  certificate  of  corporate 
stock  is  not  a  necessary  preliminary  to  the 
ownership  or  assessabilitv  of  such  stock." 

Pacific  Fruit  Co.  v.  Coon,  107  Cal.  447,  40 

Pac.  542. 

"Issuance  of  certificate  of  stock  for  stock 
subscribed  and  paid  for  is  not  necessary  to  con- 
stitute one  a  stockholder  or  owner  of  shares 
in  a  corporation." 

Hughes  Mfg.  &  L.  Co.  v.  Wilcox,  13  Cal.  App. 

22;  108  Pac.  871. 

It  will  be  remembered  that  the  shares  of  stock 
referred  to  iu  the  complaint  and  of  which  shares 
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plaintiff  trustee  alleges  he  has  been  deprived  by  a 
fraudulent  sale  to  Rauer  by  Buekman  in  January, 
1914,  are  shares  of  stock  in  the  new  corporation 
organized  December  12,  1911.  This  corporation  is 
the  second  corporation  and  no  certificates  of  stock 
were  issued  in  this  new  corporation  pursuant  to  the 
agreement  that  certificates  of  shares  in  the  old  cor- 
poration should  represent  a  like  ownership  in  the 
new  corporation. 

B.  The  Sunset  Construction  Company,  being  Apparently  a 
Corporation  Transacting  Business  was  for  all  purposes 
a  de  facto  Corporation,  and  no  Inguiry  is  open  as  to 
whether  the  Corporation  had  Complied  with  all  the 
Forms  Prescribed  by  the  Statute. 

If  the  Sunset  Construction  Company  was  doing 
business  as  a  corporation,  it  was  not  incumbent 
upon  Rauer  to  examine  its  articles  of  incorpora- 
tion, or  to  see  that  its  ])y-laws  were  properly 
enacted,  or  to  see  that  its  license  tax  was  paid, 
or  to  see  that  the  requisite  number  of  shareholders 
had  voted  for  its  officers,  or  see  that  it  conformed 
to  the  regulations  of  the  statute.  In  other  words, 
if  it  were  an  association  of  persons  holding  them- 
selves out  as  a  corporation,  a  person  can  transact 
business  with  that  assemblage  as  such,  and  the  mat- 
ter is  not  open  for  inquiry  as  to  whether  it  is  a 
de  jure  corporation. 

Today  a  very  great  volume  of  business  is  done 
through  corporations,  and  how  could  it  be  deemed 
reasonable  that  before  a  person  could  do  business 
with  a  corporation,  he  would  be  obliged  to  see  that 
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it  had  been  regularly  incorporated,  and  had  fol- 
lowed all  the  forms  prescribed  by  the  statute. 

We  quote  from  a  few  of  the  cases: 

(Clarke  on  California  Corporations) 

"If  the  corporation  claims  in  good  faith  to 
be  legally  incorporated  and  is  doing  business, 
it  is  sufficient. 

"A  corporation  de  facto  may  legally  do  and 
perform  every  act  and  thing  which  the  same 
entity  could  do  or  perform  were  it  a  de  jure 
corporation.  As  to  all  the  world  except  the 
paramount  authority  mider  which  it  receives 
its  charter,  it  occupies  the  same  position  as 
though  in  all  respects  valid,  and  even  against 
the  state  except  in  direct  proceedings  to  arrest 
its  usurpation  of  jDOwer,  it  is  submitted  its  acts 
are  to  be  treated  as  efficacious." 

(Pages  64-65.) 

And  again  supra,  p.  68-69,  and  cases  cited : 

"What  is  a  corporation  de  facto?  It  exists 
when  a  number  of  persons  have  organized  and 
acted  as  a  corporation;  have  put  on  the  habili- 
ments of  a  corporation ;  have  assumed  the  form 
and  features  of  a  corporation;  have  conducted 
their  affairs  to  some  extent,  at  least,  by  the 
methods  and  througli  the  officers  usually  em- 
ployed by  corporations;  have  assumed  the  ap- 
pearance, at  least,  of  the  counterfeit  present- 
ment of  a  legal  corporate  body.  Quo  warranto 
is  the  proper  and  only  proceeding  to  test  the 
right  to  a  franchise  to  exist,  or  to  procure  a 
judgment  of  its  forfeiture." 

Of  course,  in  the  instant  case,  the  pleadings  al- 
lege the  incorporation  of  the  Sunset  Construction 
Company  No.  2.     It  is  made  a  party  defendant  in 
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the  suit,  and  all  the  pleadings  and  the  evidence  are 
directed  towards  the  manner  in  which  it  functioned. 
There  is  no  question  that  it  was  a  de  facto  cor- 
poration, and  to  our  mind  there  is  no  question  that 
it  was  a  de  jure  corporation,  but  whether  a  de  jure 
corporation  or  not,  it  certainly  was  a  de  facto  cor- 
poration, and  being  such  it  is  a  legal  entity,  and  its 
existence  must  be  recognized. 

C.  The  Decree  Legally  could  not  go  beyond  the  Issues 
raised  by  the  Pleadings,  and  the  only  Issue  raised  by  the 
Pleadings,  or  Alluded  to  in  the  Evidence  was  the  ques- 
tion of  the  Ownership  of  the  Shares  of  Stock, 

It  is  elementary  that  a  judgment  cannot  go  be- 
yond the  issues  raised  by  the  pleadings.  We  have 
pointed  out  that  neither  by  the  pleadings,  nor  the 
evidence,  was  there  any  suggestion  of  any  matter 
being  before  the  court,  except  as  to  whether  the 
shares  of  stock  at  one  time  owned  by  Buckman, 
and  pledged  to  Rauer,  and  sold  by  him  under  the 
pledge  to  Meadows  belonged  to  the  trustee  as  rep- 
resentative of  the  Buckman  estate.  The  only  issue 
tendered  was  whether  a  transfer  made  by  Buck- 
man  of  these  shares  was  in  fraud  of  his  creditors, 
and  the  oyily  relief  sought  was  to  have  it  declared 
by  the  court  that  the  transfer  was  in  fraud  of 
creditors,  and  have  it  adjudged  that  these  shares 
of  stock  belonged  to  the  trustee,  as  representing  the 
insolvent  estate  (Transcript  pp.  6-7),  and  there  was 
no  evidence  upon  any  other  point. 

Great  stress  is  laid  by  counsel  for  plaintiff  on  the 
fact  that  the  shares  of  stock  in  the  old  corporation, 
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Suiiset  Construction  Company  No.  1,  were  used 
and  viewed  as  shares  of  stock  in  tlie  Sunset  Con- 
struction Company  No.  2,  and  it  is  contended  that 
there  was  no  issuance  of  shares  of  stock  in  Sunset 
Construction  Company  No.  2,  and  it  is  argued  that 
if  no  pieces  of  paper  were  issued,  evidencing  hold- 
ing of  stock  in  Sunset  Construction  Company  No. 
2,  there  could  be  no  owner  of  shares  of  stock  in 
Sunset  Construction  Company  No.  2.  It  will  be 
borne  in  mind  that  Rauer  did  not  know  of  the 
existence  of  the  two  corporations,  and  that  the 
existence  of  these  two  corporations  was  discovered 
by  the  parties  to  this  suit,  or  by  the  attorney  for 
the  plaintiff,  only  at  the  time  of  the  trial  of  the 
ease.  It  will  be  borne  in  mind  also  that  the  owner- 
ship of  shares  of  stock  in  the  corporation  does  not 
depend  upon  the  issuing  of  a  piece  of  paper  evi- 
dencing that  ownership.  The  further  fact  also  must 
not  be  forgotten,  that  the  property  acquired  by 
the  Sunset  Construction  Company  No.  2  was  by 
virtue  of  a  transfer  from  Sunset  Construction  Com- 
pany No.  1,  and  the  only  consideration  for  the  trans- 
fer was  that  the  holders  of  the  shares  of  stock  in 
the  Sunset  Construction  Company  No.  1  should 
be  the  stockholders  in  the  Sunset  Construction  Com- 
pany No.  2  in  the  same  proportion  as  they  were  in 
the  Sunset  Construction  Company  No.  1.  No  other 
consideration  moved  in  the  matter  of  the  transfer. 
Logically  it  mig^ht  be  urged  that  if  the  issuance  of 
pieces  of  paper  marked  shares  of  stock  in  Sunset 
No.  2  were  an  essential  before  one  could  own  shares 
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of  stock  in  No.  2  then  no  pro^^erty  of  any  kind  be- 
longed to  Sunset  No.  2  because  the  only  considera- 
tion passing  to  Sunset  No.  1  for  the  transfer  to 
Sunset  No.  2  of  all  the  property  it  possessed  was 
shares  of  stock  in  Sunset  No.  2,  and  hence  there 
would  be  no  consideration.  And  the  further  fact 
must  also  be  borne  in  mind  that  Sunset  Construction 
Company  No.  2  had  no  assets  of  any  kind  except 
the  property  transferred  to  it  by  Sunset  Construc- 
tion Company  No.  1.  The  corporation  referred  to 
in  the  comj^laint  is  a  corporation  incorporated  on 
the  12th  day  of  December,  1911,  (see  paragraph 
III,  page  3  of  transcript),  and  which  corporation 
is  corporation  No.  2.  But  we  repeat,  the  evidence 
showed  that  Rauer  had  no  knowledge  that  there 
were  two  corporations  or  that  the  certificate  of 
shares  which  was  pledged  to  him  was  of  the  shares 
of  stock  in  Sunset  Constri^ction  Company  No.  1, 
and  it  will  not  be  forgotten  that  it  was  not  until 
the  trial  of  this  case  that  it  was  discovered  by 
Rauer  and  by  the  plaintiff  that  there  had  been  two 
corporations. 

Rauer,  for  valuable  consideration,  advanced 
money,  the  payment  of  which  w^as  secured  by  a 
pledge  by  Buckman  of  the  shares  of  the  Sunset 
Construction  Company,  which  Buckman  represent- 
ed to  be  a  valid  iss*ue,  and  Rauer,  having  acted  in 
good  faith  and  on  the  strength  of  these  representa- 
tions, Buckman  would  be  estopped  from  making 
any   statement   that   his   representations   were   not 
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true,  and  likewise  his  assignee,  the  plaintiff  in  this 
suit,  would  be  estopped. 

It  seems  clear  to  us  that  the  foregoing  proposi- 
tion is  correct.  But  we  would  not  have  to  rest 
this  proposition  on  the  ground  of  estoppel.  If 
Bueknian  were  entitled  to  the  shares  of  stock, 
whether  they  were  issued  or  not,  would  not  affect 
his  right.  The  issuance  of  the  certificate  would  be 
simply  evidence  of  that  right,  but  the  right  could 
be  established  otherwise.  There  is  no  question  it 
was  designed  that  the  shares  of  stock  in  the  old 
corporation  should  be  considered  the  shares  of  stock 
in  the  new,  and  this  would  suffice;  especially  as  the 
only  claim  that  the  Sunset  Construction  Company 
No.  2  could  have  to  any  of  the  property  possessed 
by  it  was  the  fact  that  it  was  transferred  to  it 
upon  consideration  that  the  shareholders  in  the  old 
corporation  should  be  shareholders  to  the  same  ex- 
tent in  the  new;  and  when  it  is  borne  in  mind  that 
Rauer  did  not  know  there  were  two  corporations 
and  did  not  know  that  the  shares  of  stock  so  pledged 
to  him  had  not  been  issued  in  the  new  corporation, 
this  right  of  Rauer  should  not  be  questioned. 

Having  now  reviewed  the  pleadings,  the  evidence 
and  the  propositions  of  law  applicable  to  the  facts 
and  the  pleadings,  we  come  to  the  consideration  of 
the  decree  itself.  Paragraph  1  of  the  decree  refers 
to  the  shares  of  stock  of  the  Sunset  Construction 
Company;  paragraph  2  recites  that  Buckman  ''was 
the  owner  of  the  Sunset  Construction  Company,  a 
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corporation,  and  of  all  the  property,  books  and  rec- 
ords of  said  company,  and  that  on  said  last  men- 
tioned day  said  company,  property,  books  and  rec- 
ords vested  in  and  became,  and  now  are  the  prop- 
erty of  R.  Cords,  Jr.,  as  trustee  of  the  estate  of 
A.  E.  Buckman,  bankrupt."  It  is  contended  that 
the  language  of  this  second  paragraph  is  equivalent 
to  a  decision  that  the  Sunset  Construction  Company 
never  existed  as  a  corporation.  It  must  be  con- 
ceded that  the  language  of  this  second  paragraph 
is  not  legally  precise.  One  cannot  be  the  owner  of 
a  corporation.  We  think  the  language  should  be 
construed  as  meaning  that  since  Buckman  was  the 
owner  of  all  the  shares  of  stock  in  the  corporation, 
that  in  equity  he  would  be  considered  the  owner  of 
the  property  of  the  corporation,  and  if  Buckman 
were  such  owner,  then  his  trustee  in  bankruptcy 
would  succeed,  and  might  in  a  broad  sense  be  called 
the  owner  of  the  corporation.  The  language  cannot 
be  taken  literally,  and  a  construction  should  be 
given  in  hannony  with  the  first  paragraph  of  the 
decision.  If  this  second  paragraph  be  contrued  as 
determining  that  there  was  no  corporation  and  that 
the  litigation  does  not  concern  the  shares  of  stock, 
then  the  judgment  is  otuside  of  the  issues.  Further, 
there  being  no  evidence  whatever  before  the  Court 
to  justify  a  judgment  that  Rauer  was  a  party  to 
any  fraud  with  Buckman  in  the  formation  of  the 
corporation  to  be  used  as  a  mask  to  defraud  Buck- 
man's  creditors,  the  decree  should  not  be  construed 
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as  making  such  a  determination,  if  another  con- 
struction can  be  given  which  is  consistent  with  the 
evidence  and  justified  by  the  pleadings.  Why  in- 
sist upon  a  construction  which  is  entirely  unsustained 
by  the  evidence  or  warranted  by  the  pleading? 

D.    The  Interlocutory  Order  or  Decree  is  not  Sustained  by  the 
Evidence,  if  Plaintiff's  Construction  Thereof  be  Correct. 

We  have  heretofore  discussed  the  pleadings  and 
the  evidence  and  the  terms  of  the  decree  and 
interlocutory  decree  for  the  purpose  of  showing 
that  the  decree  should  be  construed  as  a  determa- 
tination  relative  the  ownership  of  the  shares  of 
stock  in  the  corporation.  That  the  decree  should 
not  under  the  issues  raised  by  the  pleadings  and 
the  evidence  before  the  court  and  the  terms  of  the 
decree  itself  be  construed  as  an  adjudication  that 
Rauer  was  a  party  to  a  fradulent  scheme  con- 
cocted by  Buckman,  whereby  Buckman,  under  the 
cover  of  a  corporate  name  transacted  business  from 
the  time  of  the  formation  of  the  corporation  for 
the  purpose  of  defrauding  his,  Buckman 's  creditors. 

During  the  discussion  we  have  referred  to  the 
evidence  upon  which  the  interlocutory  decree  was 
based  with  the  thought  that  thereby  a  proper  con- 
struction of  the  decree  would  be  aided.  We  have 
contended  there  was  no  issue  before  the  Court  ex- 
cept only  as  to  the  ownership  of  the  shares,  and 
that  the  evidence  indicated  that  to  that  question 
the  attention  of  the  Court  was  directed.  We  now 
su1)mit  that  under  the  evidence  presented   to  the 
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Court,  and  upon  which  the  interlocutory  decree  is 
based,  there  is  no  evidence  whatever  warranting  any 
decree  that  the  shares  of  stock  were  fraudulently 
transferred  by  Buckman  to  Rauer  or  that  Rauer 
was  a  party  to  any  fraudulent  conspiracy  with 
Buckman  whereby  Buckman  was  enabled  under  the 
cloak  of  the  corporation,  the  Sunset  Construction 
Company,  to  defraud  his  creditors.  There  is  not 
to  our  mind  a  scintilla  of  evidence  to  support  eithei 
conclusion.  Fraud  is  never  presumed.  It  must  be 
proved.  The  plaintiff  is  simply  a  trustee  of  Buck- 
man,  and  has  no  greater  rights. 

The  testimony  upon  which  the  interlocutory  decree 
is  based  is  very  short  and  the  remarks  of  the  trial 
judge  very  illuminating.  We  earnestly  ask  the  court 
to  read  the  same.    (Trans,  pp.  209  to  238.) 

It  will  be  remembered  that  the  trustee  in  bank- 
ruptcy was  selected  by  those  persons  who  w^re 
creditors  of  Buckman  personally.  That  no  creditor 
of  the  Sunset  Construction  C.ompany  participated 
in  the  selection  of  the  trustee  or  filed  a  claim  against 
the  estate.  That  the  trustee  in  bankruptcy  sent 
out  no  notice  of  any  kind  to  any  creditors  of  the 
Sunset  Construction  Company  but  only  to  those 
creditors  who  were  creditors  of  Buckman  personal- 
ly. It  will  be  borne  in  mind  that  the  adjudication 
in  bankruptcy  was  brought  about  by  voluntary  peti- 
tion by  Buckman  following  a  judgment  of  $15,000.00 
obtained  against  Buckman  by  an  irate  female  for 
breach  of  promise  of  marriage;  that  in  no  wise  did 
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the  trustee  in  bankruptcy  so  much  as  suggest  to  any 
person  dealing  with  the  Sunset  Construction  Com- 
pany they  were  doing  so  at  their  peril,  and  not 
until  the  filing  of  this  comi^laint  was  the  thought 
ever  brought  forward  that  those  who  were  transact- 
ing business  with  the  Sunset  Construction  Company 
were  in  law  transacting  business  with  Buckman,  a 
bankrupt. 

The  Master  in  his  report  finds  that 

"Rauer  will  suffer  loss  by  reason  of  the  fact 
that  he  believed  himself  entitled  to  deal  with 
the  Company  after  Buckham's  bankruptcy  as 
a  separate  entity,  not  affected  by  his  bank- 
ruptcy. These,  however,  are  matters  that  con- 
cern the  correctness  of  the  interlocutory  decree 
only,  and  so  far  as  Rauer  is  concerned,  I  shall 
hereafter  embody  a  recommendation  that  he  be 
allowed  to  prove  his  claim  herein."  (Tran- 
script, page  63.) 

It  does  not  require  the  report  of  the  Master  to 
establish  that  Rauer  believed  he  could  legally  tran- 
sact business  with  the  corporation.  The  judgment 
against  Rauer  proceeds  upon  the  idea  that  for  the 
money  he  advanced  to  the  corporation  in  good  faith 
before  the  filing  by  Buckham  of  his  petition  in  in- 
solvency, and  which  had  not  been  previously  repaid, 
Rauer  would  get  a  percentage  of  the  debt  upon 
presenting  his  claim  to  the  trustee  in  bankruptcy, 
and  would  get  nothing  for  what  he  had  advanced 
afterwards.  And  it  will  be  borne  in  mind  that  Rauer 
had  no  knowledge  of  any  kind  that  Buckman  had  filed 
a  petition  in  bankruptcy,  or  had  been  adjudicated  a 
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bankrupt,  much  less  had  he  the  knowledge  that  the 
adjudication  in  bankruptcy  of  Buckman  was  in 
law  an  adjudication  in  bankruptcy  of  the  corpora- 
tion, the  Sunset  Construction  Company,  with  whom 
he  had  been  transacting  business  amounting  to 
thousands  of  dollars  for  many  years  before  as  well 
as  after  such  adjudication. 

Sunset  Construction  Company  No.  2  was  or- 
ganized December  12,  1911;  Buckman 's  bankruptcy 
was  February  19,  1915,  three  years  and  tw^o  months 
later.  But  tlie  theory  now  contended  for  })y  plain- 
tiff is  that  Mr.  Rauer  and  Buckman  had  organized 
Sunset  Construction  Company  No.  2  in  December, 
1911,  apprehending  that  in  1915,  Buckman,  one  of 
the  stockholders,  might  have  a  judgment  for  breach 
of  promise  of  marriage  rendered  against  him  and  be 
thereby  forced  into  insolvency.  And  Mr.  Rauer  had 
advanced  to  Sunset  Construction  Company  between 
those  dates,  even  as  the  Master  found,  over  $18,000.00, 
more  than  had  been  repaid  to  him. 

Mr.  Rauer  had  nothing  whatever  to  do  with  the 
organization  of  the  Sunset  Construction  Company 
or  its  internal  affairs.  See  Filmore  Buckman 's 
testimony,  transcript  pp.  299-300,  and  Rauer 's,  pp. 
301-3,  and  A.  E.  Buckman 's  testimony,  pp.  305-6. 

It  will  be  borne  in  mind  that  the  trustee  in  bank- 
ruptcy stood  by  and  permitted  Rauer  to  advance 
these  subsequent  moneys  in  the  full  belief  by  Rauer 
that  the  transaction  was  with  the  Sunset  Construc- 
tion Company.  It  will  be  remembered  that  for  every 
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dollar  Rauer  so  advanced  the  trustee  is  enriched  to 
the  extent  of  probably  99c  as  1%  on  the  dollar  is 
probably  the  amount  of  the  dividend  that  the 
creditors  of  Buckman  would  receive,  and  it  v^ill 
further  be  borne  in  mind  that  the  only  source  from 
which  any  dividend  would  be  paid  to  the  creditors 
of  Buckman  personally  are  the  assets  of  the  Sunset 
Construction  Company,  created,  enhanced  and  pre- 
served by  the  money  in  good  faith  advanced  by 
Rauer  to  the  corporation  both  before  and  after  the 
adjudication  of  Buckman 's  bankruptcy.  And  the 
trustee  stood  by  and  permitted  Rauer  to  continue 
to  pour  his  money  into  the  corporation. 

In  view  of  these  facts  equity  should  certainly 
create  an  estoppel. 

If  the  Sunset  Construction  Companys  were  not 
de  juri  corporations,  but  were  only  de  facto  ones, 
it  must  follow  (as  directed  in  the  decree)  that  de- 
fendant Rauer 's  accounts  with  such  de  facto  cor- 
poration must  be  first  determined;  and  only  if,  after 
v\\  the  accounts  between  him  and  it  are  fully  set- 
tled, and  upon  the  final  balance  cast  he  owes  the 
corporation  anything,  that  for  this,  and  this  alone, 
would  he  be  required  to  account  to  the  trustee,  as 
the  owner  of  the  stock.  And  if  these  corporations 
were  not  de  juri  corporations  as  plaintiff  expressly 
alleges  them  to  be,  yet  they  would  still  })e  de  facto 
corporations  as  far  as  defendant  Rauer  is  concerned 
in  the  light  of  the  Master's  express  finding  that 
"defendant  Rauer  will  suffer  loss  bv  reason  of  the 
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fact  that  he  believed  himself  entitled  to  deal  with 
the  Sunset  Construction  Company  after  Buckman's 
bankruptcy  as  a  separate  entity  not  alf  ected  by  his 
bankruptcy,"  and  by  every  other  fact  shown  by 
the  evidence  in  this  case. 

All  of  the  matters  above  set  forth  in  relation  to 
the  basis  for  and  meaning  of  the  interlocutory  de- 
cree are  contained  in  the  record  (Transcript,  pp. 
209-238)  and  because  these  pages  are  so  few  and 
the  matters  so  intertwined  we  have  not  made  more 
specific  references  to  the  record. 


OBJECTIONS  TO  THE  FINAL  JUDGMENT  DISALLOWING  APPEL- 
LANT'S  OBJECTIONS  TO  THE  REPOKT  OF  THE  MASTER 
AND  THE  ENTRY  OF  JUDGMENT  PURSUANT  TO  THE 
REPORT. 

The  objections  under  this  head  are  two-fold. 

First:  There  is  a  general  objection  indicated  by 
Exception  No.  VIII  made  by  Rauer  to  the  final 
judgment  herein  (see  Transcript,  page  400.)  This 
exception  is  as  follows: 

''The  Master's  said  report,  and  the  whole 
thereof,  should  be  set  aside  and  considered  null 
and  void,  and  the  failure  so  to  do  is  hereby  as- 
signed as  error,  and  for  the  following  reasons: 

That  it  appears  from  the  record  in  this  case 
that  the  action  is  prosecuted  by  a  trustee  in 
bankruptcy,  who  is  not  personally  liable  for  the 
payment  of  any  obligations  beyond  the  extent 
of  assets  coming  into  his  hands;  that  there  are 
no  assets  of  any  kind  belonging  to  the  bankrupt 
estate,  other  than  such  as  might  result  from 
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the  judgment  in  this  case.  That  this  fact  was 
known  and  I'ecognized  by  the  Master  in  his 
petition  to  be  allowed  the  sum  of  $5,000.00  as 
compensation  for  his  services  in  making  the  re- 
port. That  in  view  of  the  fact  that  it  appears 
by  the  record  and  by  the  statement  of  the 
Master  himself  in  his  petition  for  compensa- 
tion herein,  that  only  in  the  event  of  a  judg- 
ment against  the  defendant  Rauer,  would  he  re- 
ceive any  compensation  for  his  services,  the 
record  shows  that  he  was  financially  affected 
by  the  character  of  the  report  he  would  file 
and  by  the  judgment  to  be  entered  thereon,  and 
therefore  his  report  is  void  as  being  made  by 
a  judicial  officer  on  a  subject  matter  in  which 
he  had  a  financial  interest,  and  the  judgment 
and  report  filed  herein  being  in  favor  of  that 
interest. ' ' 

The  matters  embraced  in  the  foregoing  excej)- 
tion  are  also  embraced  in  the  matter  of  the  appeal 
from  the  judgment  allowing  the  Master  compensa- 
tion, and  at  this  time  attention  is  simply  called 
thereto.  The  matter  will  be  more  fully  treated 
under  the  heading  dealing  with  the  appeal  from 
the  order  allowing  the  Master  compensation  and 
directing  the  same  be  paid  by  Rauer. 

The  other  o])jections  to  the  final  judgment  in 
the  matter  of  disallowing  the  objections  to  the  Mas- 
ter's report  and  ordering  judgment  in  pursuance 
therewith,  relate  to  items  in  the  account,  and  we 
will  first  take  up  the  matters  embraced  in  Excep- 
tion XIV  as  stated  on  page  405  of  the  record.  This 
exception  is  directed  to  the  matter  of  the  Master's 
report  in  reference  to  the  findings  charging  Rauer 
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with  the  sum  of  $9,006.99,  as  the  rental  vahie  of 
the  machinery  and  plant  mortgaged  to  him. 

The  machinery  and  property  were  mortgaged  to 
Rauer  in  June,  1914,  for  the  sum  of  $15,000  and 
future  advances.  This  mortgage  was  in  every  re- 
spect bona  fide  and  was  so  recognized  by  the  Master 
in  his  report.  By  the  terms  of  this  mortgage,  the 
mortgagee  is  entitled  to  possession  upon  default  as 
to  any  portion  of  the  sum  secured  thereby,  and  there 
being  default,  Rauer  had  taken  possession  of  the 
property  and  used  it  in  the  performance  of  certain 
contracts.  (Transcript  pp.  364  and  44.)  Quoting 
from  the  latter  page.  Master's  report: 

"The  chattel  mortgage  is  in  evidence,  and 
covers  certain  named  equipment  and  other  prop- 
erty of  the  C^ompany.  It  was  accompanied  by 
the  necessary  affidavits  and  was  recorded.  It 
contained  a  clause  allowing  the  mortgagee  to 
take  possession  after  default.  The  notes  were 
payable  on  demand,  and  since  there  was  a  con- 
tinuing balance  of  indebtedness  it  is  probable 
that  a  default  occurred  at  an  early  date.*' 

The  property  was  of  the  value  of  $3,701.60  and 
the  Master  charges  Rauer  with  the  sum  of  $9,006.99 
for  the  use  of  this  property  for  a  period  of  fifteen 
months.  While  we  think  the  charge  of  $9,006.99 
rental  value  is  out  of  all  reason,  yet  our  main  com- 
plaint is  that  Rauer  is  not  allowed  a  credit  for  this 
alleged  rental  as  against  the  mortgage  indebtedness. 
The  Master  and  the  decree  charge  Rauer  with  this 
sum  of  money,  and  say  he  must  pay  this  amount, 
dollar  for  dollar,  and  refuse  to  allow  the  same  to  be 
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taken  into  accoimt  in  eomiection  with  the  mortgage 
under  which  the  property  was  m  the  possession  of 
Raner.  Of  course  the  mortgagee  in  the  accounting 
should  give  credit  to  the  mortgagor  for  the  vahie 
of  this  use  as  against  the  mortgage  indebtedness. 
The  Master  and  the  decree  say  he  cannot,  and  that 
Rauer  must  pay  the  A^alue  of  this  use  and  cannot 
get  credit  therefor  on  his  mortgage  lien  on  this 
property.  It  is  submitted  that  in  this  respect  the 
Master  and  the  decree  are  in  error. 

The  machinery  is  of  no  value  unless  it  is  put  to 
use.  Unless  it  is  put  to  use,  it  is  a  bill  of  expense. 
The  bill  of  expense  would  not  be  so  great  as  would 
be  a  bill  of  expense  on  a  mortgage  on  live  stock. 

Let  us  assume  that  Rauer,  instead  of  having  a 
mortgage  upon  the  machinery,  had  a  mortgage  on 
a  number  of  mules,  and  under  the  terms  of  the 
mortgage  was  entitled  to  the  possession.  Could 
it  be  contended  that  it  would  not  be  the  duty  of 
Rauer  to  see  that  these  mules  were  put  to  work  if 
the  opportunity  oifered  so  that  thereby  they  would 
not  eat  their  heads  off,  and  that  the  mortgagor 
would  acquire  some  return  for  the  capital  he  had 
invested  in  his  mortgaged  property?  What  advan- 
tage would  it  be  to  the  mortgagee  to  have  possession 
of  the  property,  if  he  could  not  have  the  use  thereof, 
the  use  being  the  customary  use  to  which  the  mort- 
gagor would  himself  put  the  property.  The  use  of 
the  property  would  be  an  advantage  to  the  mort- 
gagor.    The  morto'aG'or  thereby  has  an  op]iortunity 
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to  have  iiis  indebtedness  decreased,  to  obtain 
interest  upon  his  investment  in  the  mortgaged  prop- 
erty, and  to  save  a  large  bill  of  expense  rmming 
up  for  the  storage  on  property  which  should  be  put 
to  use.  And  it  is  submitted  there  is  no  difference 
in  principle  between  the  use  of  this  machinery  and 
appliances  than  there  would  be  in  the  case  of  the 
above  instance  of  a  mortgage  on  live  stock.  Of 
necessity,  there  is  wear  and  tear  on  the  machinery 
by  its  use,  and  it  cannot  well  be  conceived  that  the 
mortgagee  would  permit  the  use  of  the  machinery, 
thereby  impairing  his  security,  unless  the  value  of 
the  use  would  be  credited  on  the  mortgage  indebted- 
ness. 

Further,  the  evidence  shows  that  the  trustee  with 
full  knowledge  that  the  machinery  was  being  used 
by  Rauer  made  no  objection  thereto  and  in  no  wise 
indicated  that  the  use  was  contrary  to  his  desire, 
and  Rauer  made  use  of  the  machinery  believing  in 
good  faith  he  had  the  right  so  to  do  and  to  have 
the  value  of  the  use  applied  in  reduction  of  the 
mortgage. 

If  a  trustee  or  pledgee  has  funds  in  his  hands, 
it  would  be  his  duty  to  see  that  the  money  or  pro]^- 
erty  belonging  to  his  pledgor  brought  in  a  return, 
and  if  a  trustee  in  possession  fails  to  utilize  the 
trust  property  so  as  to  earn  something  for  the 
trustor,  he  would  be  charged  with  neglect. 

We  submit  that  Rauer  was  entitled  to  use  this 
property  under  the  terms  of  the  mortgage,  and  being 
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so  entitled,  that  the  rental  valne  goes  to  him  as  a 
part  of  his  security.  That  he  is  obliged  to  accoimt 
for  his  rental  value  only  by  giving  credit  therefor 
to  the  mortgagor  u^^on  the  mortgage  indebtedness. 

The  Master's  report  and  decree  confirming  it  not 
only  refuse  him  the  right  to  do  this,  but  refuse 
him  even  the  right  to  credit  against  these  rentals, 
$2025.96  spent  by  Rauer  in  rebuilding  and  repairing 
this  ver}^  property  so  that  profit  could  be  derived 
therefrom  with  the  exception  that  the  Master  does 
allow  him  $148.43  for  these  repairs  for  the  fifteen 
months  use  at  the  roughest  kind  of  work,  and  for 
which  the  Master  has  charged  him  with  rentals  to 
the  amount  of  $9006.99,  and  has  even  charged  him 
with  the  scrap  iron  made  up  of  the  parts  of  the 
machinery  which  Rauer  replaced.  (Exceptions  V, 
VI  and  VII,  pp.  163-190  of  transcript,  embodied 
in  objections  to  Master's  Report  and  Petition,  which 
plaintiff  insisted  should  be  a  part  of  the  transcript.) 

There  is  no  dispute  of  the  fact  that  defendant 
Rauer  took  possession  of  the  mortgaged  property, 
and  employed  it  and  rented  it  out.  Counsel  in  the 
lower  court  devoted  pages  to  show  this,  and  we 
equally  affirm  it  as  a  fact.  And  coimsel  quoted 
with  great  approval  the  follov/ing  from  11  C  J.  561. 

''T\Tiile  the  right  of  redemption  exists,  a 
mortgagee  in  possession  is  liable  to  account  for 
the  income,  profits  and  proceeds  of  the  mort- 
gaged chattel  and,  if  the  nature  of  the  property 
permits,  he  is  bound  to  exercise  reasonable  dili- 
gence in  keeping  it  employed." 
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Just  exactly  what  we  claim,  and  just  exactly  what 
defendant  Rauer  did.  He  kept  the  property  em- 
ployed as  much  as  possible.  He  collected  rentals 
therefor  and  for  every  cent  thereof  he  accounted 
by  applying  those  receipts  upon  the  indebtedness 
secured  by  this  chattel  mortgage ;  and  none  of  coun- 
sels'  citations,  and  none  that  he  would  possibly  have 
found,  require  the  mortgage  to  account  in  any  other 
way.  $9,006.99  of  the  $13,023.19  charged  agahist 
defendant  Rauer,  is  charged  as  such  rentals.  This 
is,  however,  some  $2000.00  in  excess  of  the  gross 
profits  or  rentals  collected  by  Mr.  Rauer;  and  the 
net  rentals  collected  are  actually  only  $1838.56.  (See 
Exception  V,  pp.  162-173,  transcript.) 

In  order  to  keep  the  property  employed,  Mr. 
Rauer  expended  during  this  period  of  15  months, 
for  rebuilding,  repairs  and  betterments,  some 
$2800.00  and  paid  royalties  on  sand  machine  patents 
of  $2,200.00,  patents  covering  part  of  the  said  mort- 
gaged machinery  and  necessarily  used  in  connection 
therewith.  (See  said  Exception  V.)  The  master 
at  first  would  not  allow  a  cent  of  this  on  the  ground 
that  Mr.  Rauer  (the  mortgagee)  had  no  right  to 
use  or  rent  the  property.  And  when  on  a  subse- 
quent hearing  he  became  convinced  of  the  erron- 
eousness  of  this  position,  he  would  only  allow  $148.43 
of  these  repairs  because,  as  he  said,  Rauer  had  only 
Actual  written  receipts  for  $148.43;  although  Rauer 
had  produced  his  accounts  thereof  (which  the  Mas- 
ter  would   not   consider   upon   the   aforementioned 


65 


theory),  and  Rauer  had  substantiated  those  accounts 
by  his  testimony  (transcript  pp.  368-376),  and  a 
large  portion  thereof j  also  by  the  testimony  of  Fil- 
more  Buciiman.  And  this  decision  was  made  in  the 
face  of  the  fact  that  Mr.  iiauer  was  charged  with 
making  collections  of  $901)6.99  rentals  during  15 
months,  from  equipment  worth  $3701.60,  used  in  the 
roughest  kind  of  w^ork,  that  everybody  knows  re- 
quires constant  and  expensive  repairs  and  rebuild- 
ing. 

And,  as  the  Master  found,  on  February  19,  1915, 
the  date  of  Buckman's  bankruptcy,  the  Company 
owed  Mr.  Rauer  $18,746.22 ;  and  this  was  secured 
by  the  pledge  of  the  stock  and  the  chattel  mort- 
gage  on  all  the  equipment;  and  the  Master  charges 
that  Mr.  Rauer  subsequently  collected  $13,023.19, 
$9006.99  of  which  was  for  rentals  and  use  of  the 
mortgaged  property  which  had  been  taken  posses- 
sion of  by  Mr.  Rauer.  And  this  the  Master  charges 
Mr.  Rauer  had  no  right  to  apply  upon  the  $18,746.22 
secured  by  the  mortgage  upon  this  very  property; 
nor  that  he  had  a  right  to  credit  against  this  the 
sum  of  $2800  for  repairs  and  betterments  which 
enabled  him  to  so  employ  this  property,  nor  some 
$2200  royalties  for  the  use  of  the  sand  machine 
patents  in  connection  with  the  use  of  said  mortgaged 
property ;  and  besides  being  charged  with  all  profits 
and  rentals  he  was  charged  with  $1164.07  rentals 
on  a  job  where  he  had  made  a  loss  of  $945.  (See 
Exception   V,    pp.    167-8    transcript,    and   Rauer 's 
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testimony,  p.  364.)  And  yet  counsel  claims  that  it 
was  Mr.  Rauer's  duty  to  employ  this  mortgaged 
property  so  in  his  possession. 

Then  in  the  name  of  logic  and  common  sense, 
was  it  not  his  duty  to  keep  the  equipment  in  the 
state  of  repair  that  would  permit  it  to  be  employed? 
And  is  it  then  not  his  right  to  be  allowed  for  all 
of  these  repairs  and  royalties  he  had  to  pay  for 
that  purpose?  Our  sense  of  right  and  justice  and 
logic  revolts  at  an  allowance  restricted  to  $148.43, 
whatever  may  be  the  pretext  for  such  restriction. 

To  revert  to  the  law  uj)on  this  point,  quoting 
from  11  C.  J.  561  as  follows: 

"While  the  right  of  redemption  exists,  a 
mortgagee  in  possession  is  liable  to  account  for 
the  income,  profits  and  proceeds  of  the  mort- 
gaged chattels,  and,  if  the  nature  of  the  prop- 
erty permits,  he  is  i30und  to  exercise  reasonable 
diligence  in  keeping  it  employed." 

"But  it  has  been  held  that  he  is  chargeable 
for  the  usual  hire  only,  and  not  for  what  was 
really  made  out  of  the  use  of  the  property." 

We  have  shown  in  our  Exceptions  (trans,  pp. 
162-66),  that  the  net  rental  upon  this  basis  for 
which  Mr.  Rauer  should  have  to  account  is  only 
$883.66,  instead  of  $9,006.99,  charged  against  him 
by  the  Master. 

Quoting  further  from  11  C.  J.,  tliis  time  from 

page  562: 

"A  mortgagee  in  possession  of  mortgaged 
property   is   entitled   to   be   credited    with    all 
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reasonable  and  actual  expenses  in  caring  for 
it,  if  lie  does  not  assume  to  hold  in  his  own 
right  and  for  his  own  uses,  but  as  bailee  or 
trustee  for  the  mortgagor." 

That  Mr.  Rauer  held  as  bailee  and  trustee  for 
the  mortgagor  is  absolutely  established  by  the  fact 
that  he  credited  the  Sunset  Construction  Company 
upon  its  mortgage  debt  with  every  cent  by  him  col- 
lected as  rentals  and  for  the  use  of  this  property. 
This  citation  further  establishes  that  Mr.  Rauer  is 
entitled  to  be  allow^ed  for  expenses  for  betterments 
and  repairs  amounting  to  over  $2200.00,  and  for 
w^hich  the  Master  allowed  him  only  the  paltry  simi 
of  $148.43. 

Quotmg   again   from   11   C.    J.,   this   time   from 

page  678: 

"A  mortgagee  in  possession  must  devote 
rents  and  profits  derived  from  the  mortgaged 
property  to  the  discharge  of  the  mortgage  debt, 
unless  the  mortgagor  assents  to  a  different  ap- 
propriation." 

And  this  is  exactly  w^liat  Mr.  Rauer  did,  and  this 
is  what  the  Master's  report  confirmed  by  the  decree 
states  he  had  no  right  to  do,  and  requires  Rauer  to 
account  to  the  trustee  for  $9006.99  of  rentals  which 
he  has  already  credited  upon  the  indebtedness  se- 
cured him  by  the  chattel  mortgage. 

Exception  XIII  deals  with  the  subject  matter  of 
the  $4,016.20,  which  plaintiff  insists  is  erroneously 
charged  Mr.  Rauer. 
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The  error  of  charging  Mr.  Rauer  with  the 
$4,016.20  of  the  $13,023.19  (aside  from  the  fact  that 
this  is  purely  and  entirely  an  accounting  between 
Mr.  Rauer  and  the  corporation  which  shows  the  cor- 
poration largely  in  debt  to  him)  is  fully  set  forth 
in  Exception  IV,  transcript  pp.  147-162.  In  this 
connection  we  wish  to  note  the  following  clerical 
errors  in  the  transcript: 

The  last  column  of  table  on  pp.  157-8  and  on  p. 
338  transcript,  should  be  entitled:  "Excess  over 
paving  bills  collected  by  Rauer";  and  the  figure  at 
bottom  of  first  column  should  be  8,763.53  instead 
of  7,863.53. 

These  tables  and  accompanying  testimony  and 
explanation  and  said  exceptions  show  that  Sunset 
Construction  Company  had  grading  bills  and  Rauer 
had  paving  against  the  same  parties,  and  Sunset 
Company  and  Rauer  were  both  collecting  from 
them,  sometimes  Sunset  collecting  both  for  the 
grading  and  Rauer 's  paving,  and  sometimes  Rauer 
collecting  his  paving  and  Sunset's  grading,  and  that 
in  the  final  windup  of  those  joint  collections  Rauer 
received  $40.00  less  than  his  total  paving  bills; 
whereas  the  Master  charged  Rauer  with  the  fol- 
lowing as  collections  of  Sunset's  grading  bills  and 
made  no  allowance  for  paving  bills  collected  by 
Sunset  (transcript  pp.  76  and  148.) 
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City  warrant 495 

Check  of  Hyman „ 750 

''       250 

''       ''     Dufaw 20 

"       ''      Ryder 245 

''       ''     H.  Meyer 649—2,409. 

But  aside  from  the  above,  Hyman  testified  the 
checks  for  750  and  250  had  no  reference  to  the  grad- 
ing work.  (Transcript  p.  324,  also  pp.  310-11),  and 
the  Ryder  check  for  $245  is  explained  by  the  entry 
in  the  Sunset  Construction  book  (transcript  pp. 
328-329  and  159),  as  follows: 
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The  Sunset  Construction  Company's  books 
further  show  the  following  entries: 
''Feb.   24,   1915,   Received   from   Bauer 

check $245. 

Discount  on  note 5. 

$250. 
** Assigned  to  J.  J.  Rauer  note  Ryder 

on  14th  Avenue $250. ' ' 

This  shows  that  instead  of  collecting  Ryder's  note 
directly  from  him  the  Sunset  Construction  Com- 
pany went  to  Rauer,  collected  it  from  Rauer,  al- 
lowing him  a  discount  of  $5.00,  and  then  assigned 
the  note  to  Rauer.  The  Sunset  got  Rauer 's  $245. 
in  cash  in  exchange  for  the  $250  note  then  and  there, 
and  now  Rauer  is  directly  to  turn  over  the  $250  to 
the  trustee  besides  having  already  paid  the  Sunset 
$245. 


70 


The  miscellaneous  collections  charged  by  the  Mas- 
ter against  Rauer  (transcript  p.  76)  amounting  to 
$1607.20,  are  made  up  of  the  following  (Transcript 
p.  148)  : 

Academy  of  Science         $300. 

Eeeder  and  Ryder  407.20 

Bosworth  400. 

Iverson  500.         $1,607.20 

These  are  fully  analyzed  on  pp.  160,  161,  162  of 
transcri23t,  and,  as  to  two  of  the  items,  are  shown 
to  be  moneys  received  by  Rauer  for  work  done  after 
the  Buckman  bankruptcy,  and  as  to  the  other  two 
based  on  claims  undoubtedly  assigned  before.  See 
also  transcript,  pp.  309,  337,  338,  339,  160,  161,  as 
to  the  Academy  of  Science  $300;  and  as  to  the 
Reeder  and  Ryder  $407.20,  see  pp.  161,  162,  and 
Master's  Report  p.  75,  stating  this  was  "in  full  for 
June  team  hire"  (folio  63).  (The  statement  on 
p.  335  "in  full  for  Jan.  team  hire"  is  a  clerical  error 
and  should  be  Jime.  This  in  June,  1915,  four 
months  after  the  bankruptcy. 

Rauer  was  advancing  moneys  on  contracts,  and 
generally,  to  the  Sunset  Construction  Co.  right 
along  and  taking  assignments.  "Assignments  were 
made  to  J.  J.  Rauer  of  all  contracts  of  the  Sunset 
Construction  Company  whenever  he  w^ould  lend  any 
money  on  them,  or  advance  any  money  for  the 
bank."  (Testimony  of  Filmore  Buckman,  tran- 
script pp.  299  and  336-7)  ;  the  last  two  collections 
fall  under  this  category. 
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SECOND:  THE  APPEAL  FROM  THE  ORDER  OR  DECREE  ALLOW- 
IXJ  TO  H.  M,  WRIUHT,  AS  MASTER,  A  CERTAIN  SIM  OF 
MONEY  FOR  COMPENSATION  AND  DIRECTING  THE  SAME  BE 
PAID  BY  APPELLANT,  J.  J.  RAUER. 

By  the  interlocutory  decree  the  matter  of  the 
accounting  was  referred  to  H.  M.  Wright,  Master  in 
Chancery.   (Transcript,  pp.  15  and  16.) 

Pursuant  to  the  above  decree  an  accounting  was 
had  before  the  Master  and  a  report  thereof  was  filed 
by  him,  and  at  the  time  of  making  his  report  the 
Master  petitioned  that  his  compensation  be  fixed  by 
the  Court.     (Transcript,  pp.-  126-127.) 

In  this  petition  so  signed  and  presented  by  the 
Master  it  is  said : 

''Under  all  the  circumstancps,  the  Master  be- 
lieves and  represents  that  a  just  comr»ensation 
for  his  services  would  be  the  sum  of  five  thou- 
sand (5,000)  dollars  and  that  said  sum  would 
be  reasonable;  that  a  minimum  compensation 
would  be  forty-two  hundred  ("4200)  dollars. 
With  respect  to  the  partv  aerainst  whom  it  is 
chars:ed,  it  is  anparent  that  the  usual  practice 
of  this  court  should  be  followed  nnd  ^hat  it 
should  be  charo-ed  ascainst  the  accountin?:  nartv, 
namelv  the  defendant,  J.  J.  Rauer.  The  justice 
of  following;  the  usual  practice  is  apnarent 
when  it  is  considered  that  the  Trustee  in  "Bank- 
ruptcy is  understood  to  have  no  funds  in  "pos- 
session and  the  amount  found  due  to  him  from 
the  defendant  Rauer  ousrht  not  to  be  depleted  to 
the  loss  of  the  creditors  in  bankruptcv. 

Wlierefore,  petitioner  pravs  that  this  CouT't 
make  its  order  fixins;  Master's  compensation  in 
the  sum  of  five  thousand  ("5000)  dollars:  that  the 
amount  to  be  paid  bv  defenrlant  J.  J.  Rauer, 
within  ten  (10)  days  from  date  of  the  order." 
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It  is  thus  apparent  that  the  Master  was  cognizant 
there  would  be  no  funds  out  of  which  his  compensa- 
tion of  $5000  coukl  be  paid  unless  a  judgment  was 
entered  against  defendant  Rauer,  It  could  not  be 
that  the  Master  believed  the  plaintiff  would  pay  the 
$5000  as  the  petition  shows  the  Master  knew  the 
plaintiff  was  suing  representatively  as  Trustee  in 
Bankruptcy,  and  no  funds  belonged  to  the  estate 
excepting  such  as  might  be  recovered  through  a 
judgment  in  favor  of  the  trustee  and  against  Rauer 
in  the  matter  of  the  accounting. 

Defendant  Rauer  excepted  to  his  report  on  the 
ground  that  the  Master  was  disqualified,  and  also 
on  the  ground  that  the  $5000  claimed  as  compensa- 
tion was  excessive.  (Trancrii)t,  Exception  VII  to 
Report  of  Master,  pp.  176-7.) 

The  District  Court  afterwards  fixed  this  at 
$1800.  Defendant  Rauer  assigned  as  error  the  dis-  ' 
qualification  of  the  Master,  not  only  on  the  appeal 
from  the  order  fixing  the  Master's  compensation 
(Exceptions  II  and  IV,  Transcript,  pp.  380-381), 
but  also  on  the  appeal  from  the  judgment  con- 
firming the  Master's  Report  and  awarding  judgment 
against  defendant  Rauer.  (Transcript,  Exception 
VIII,  pp.  400-401.) 

It  is  not  the  intent  of  counsel  for  Rauer  to 
charge  the  Master  with  conscious  bias  or  to  say  he 
was  affected  by  the  foregoing  considerations. 
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It  is  a  fact,  however,  that  the  Master  had  knowl- 
edge at  the  time  he  made  his  report  that  unless  a 
judgment  was  entered  against  the  defendant  Rauer 
as  recommended  b}^  the  Master's  report  there  would 
he  no  money  available  to  pay  the  $5000  which  the 
Master  petitioned  be  allowed  him  for  his  service  in 
making  the  report.  This  report  was  adopted  by  the 
Court  and  a  judgment  entered  in  accordance  there- 
with. 

It  is  true  the  Court  denied  the  Master's  petition 
that  he  be  allowed  $5000  for  his  service  in  making 
the  report  and  reduced  the  amount  of  the  allowance 
to  $1800.  This  reduction  by  the  Court  of  the  sum 
asked  for  by  the  Master  from  $5000  to  $1800  does 
not,  however,  meet  the  objection  that  when  the 
Master  submitted  his  report  he  petitioned  for  and 
anticipated  receiving  $5000,  which  only  could  be 
paid  him  if  a  judgment  went  against  Rauer  as 
recommended  in  the  Master's  report. 

It  is  respectfully  submitted  that  the  judgment 
and  orders  appealed  from  should  be  reversed  and 
judgment  should  be  ordered  in  favor  of  appellant. 

Dated,  San  Francisco, 
October  22, 1923. 

H.  M.  Anthony, 
J.  B.  Zi]\rDARs, 
William   Grant, 

Attorneys  for  Appellant. 
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Introduction. 

In  this  brief  we  shall  not  discuss  the  question 
raised  by  appellant  as  to  the  propriety  of  the  com- 
pensation awarded  the  Master.     We  shall  also  ig- 


nore,  as  unworthy  even  of  comment,  the  ridiculous 
claim  that  the  Master  was  disqualitied.  We  shall 
confine  our  attention  to  the  first  appeal  mentioned 
in  appellant's  brief  (see  Aplt.  Op.  Br.  p.  10),  viz: 
the  appeal  taken  from  the  so-called  "interlocutory" 
decree  and  also  from  the  final  decree  rendered  in 
the  Court  below.  As  to  the  final  decree,  said  appeal 
involves  questions  as  to  the  Master's  rulings  upon 
an  accounting-  had  between  Rauer,  the  appellant, 
and  the  above  named  plaintiff  and  appellee.  With 
reference  to  the  so-called  "interlocutory"  decree, 
the  appellant  attempts  to  raise  certain  questions 
as  to  the  right  of  the  plaintiff  and  appellee  to  take 
possession  of  the  assets  of  Sunset  Construction 
Company,  a  purported  corporation. 

As  we  shall  jjoint  out  later  in  this  brief,  the  so- 
called  "interlocutory"  decree  is  in  truth  a  final 
decree  as  to  all  matters  covered  thereby  (except  the 
settlement  of  accounts),  and,  since  said  decree  was 
rendered  many  years  before  this  appeal  was  taken, 
the  appeal  therefrom  should  be  dismissed  or  at 
least  all  questions  raised  in  connection  therewith 
should  be  ignored,  upon  the  ground  that  the  time 
to  appeal  therefrom  has  long  since  expired. 

We  feel  that  it  is  necessary  for  us  to  make  a  full 
statement  of  the  facts  in  this  brief,  as  the  state- 
ment made  by  appellant  well  merits  the  same  com- 
ment earned  by  a  former  statement  made  by  appel- 
lant before  the  Master  in  Chancery  when  the  latter, 
said  (Tr.  p.  75)  : 


"This  is  a  very  mistaken  and  reckless  state- 
ment of  facts." 


Statement  of  Facts. 

The  plaintiff  and  appellee,  Buckman's  trustee  in 
bankruptcy,  tiled  a  bill  in  equity  for  two  purposes: 
First,  he  sought  to  secure  a  decree  holding  that  all 
of  the  assets  of  Sunset  Construction  Company  were 
in  reality  the  property  of  A.  E.  Buckman  (Tr.  p. 
3),  and,  second,  he  sought  to  have  the  transfer  of 
the  capital  stock  of  Sunset  Construction  Company 
from  Buckman,  through  Rauer,  to  one  Meadows, 
set  aside  on  the  ground  of  fraud. 

During  the  trial  it  was  brought  out  that  there 
was  not  one  Sunset  Construction  Company,  but 
two.  The  first  corporation  of  that  name  was  or- 
ganized by  A.  E.  Buckman  with  the  assistance  of 
several  dimimies.  Its  charter  was  forfeited  in 
December,  1911,  for  non-payment  of  its  franchise 
tax.  Early  in  the  existence  of  this  corporation  cer- 
tain of  its  stock  were  issued.  Three  shares  were 
issued  merely  to  qualify  directors.  These  shares 
were  actually  owned  by  A.  E.  Buckman.  The  only 
other  stock  issued  (10,150  shares),  was  issued  to 
A.  E.  Buckman  and  pledged  by  him  to  Rauer.  This 
is  the  stock  referred  to  in  the  pleadings  and  in  the 
evidence.  No  stock  was  ever  issued  in  Sunset  Con- 
struction Company  No.  2. 


The  two  Sunset  Construction  Companies,  both 
mere  naked  forms,  were  dominated  and  owned  ab- 
solutely by  A.  E.  Buckman.  After  the  charter  of 
the  first  Sunset  Construction  Company  had  been  for- 
feited, the  second  corporation  of  the  same  name  was 
organized, — Buckman  naming  the  same  directors. 
(Tr.  pp.  224-225.)  It  was  planned  to  issue  stock  in 
the  new  corporation  to  substitute  for  the  stock  of 
the  defunct  corporation,  but  this  was  never  done. 
Stock  was  filled  out  in  part,  but  the  new  certificates 
were  never  signed  by  the  secretar}^  and  were  never 
issued.  They  were  left  intact  in  the  stock  certificate 
book.     (Tr.  pp.  224-225.) 

Counsel   make   the   astounding   claim    (see   Aplt. 

Op.  Br.  p.  30)  that  the  only  evidence  introduced  in 

this  record  by  the  parties 

"is  directed  simply  and  solely  to  the  question 
of  the  ownership  of  the  shares  of  stock  pledged 
by  Buckman  to  Rauer,  and  by  Rauer  sold  un- 
der the  pledge  to  Meadows, — the  Trustee  claim- 
ing these  shares  should  pass  to  the  estate,  and 
the  defendants  insisting  that  the  sale  was  made 
under  a  valid  pledge." 

The  transcript  fairly  teems  with  testimony  on  the 
subject  of  Buckman 's  ownership  of  all  of  the  assets 
of  Sunset  Construction  (^ompany  No.  2,  the  only 
living  corporation.  For  example,  attorney  W.  H. 
Chapman,  who  organized  Sunset  Construction  Com- 
pany No.  2,  testified  as  follows  (Tr.  p.  227)  : 

"The  stock  of  the  corporation  was  not  issued 
to  Mr.  Buckman  but  he  was  the  incorporator 


of  the  corporation  aiid  the  oivnei'  of  the  assets. 
I  don't  think  we  had  any  stockholders'  meeting 
except  the  original  meeting  of  the  stockholders 
to  adopt  the  b,\'-la\vs.  That  is  the  only  stock- 
holders' meeting  they  ever  had."  (Italics 
ours. ) 

A.  E.  Buckman,  the  bankrupt,  also  testified  (Tr. 

p.  230) : 

"I  was  the  incorporator  of  the  company  and 
owned  the  stock.  All  of  it.  Although  it  stood 
in  the  name  of  people  as  trustees,  I  owned  the 
stock,  was  supposed  to  own  it.' 

Filmore  Buckman  testified  that  A.  E.  Buckman 
was  president  and  general  manager  of  the  cor- 
poration and  that  he  drew^  as  much  money  from  it 
as  he  desired.  Often  he  would  not  even  take  the 
trouble  to  account  to  his  bookkeeper  at  all  for 
moneys  spent.  He  used  them  for  expenses,  which 
included  personal  living  expenses.  (  Tr.  pp. 
210-211.) 

Filmore  Buckman  says: 

"There  was  no  fixed  amount  that  Mr.  Buck- 
man  was  allowed  for  expenses.  Sometimes  it 
ran  into  the  neighborhood  of  $500  a  month  in 
carrying  on  the  business.  *  *  *  Mr.  Buckman 
took  whatever  money  he  needed  from  time  to 
time.  He  was  naturally  managing  the  busi- 
ness. *  *  *  By  personal  expenses  I  mean  ex- 
penses for  his  own  personal  use, — that  is,  liv- 
ing expenses." 

Clearly  "Sunset  Construction  Company  No.  2" 
was  a  mere  alias  for  Buckman,  a  bankrupt,   and 


Sunset  Construction  Company  No.  1,  which  served 
a  like  function,  was  altogether  out  of  existence. 
Sunset  Construction  Company  No.  2  issued  no 
stock,  it  held  no  formal  meetings  and  its  purported 
(directors  were  the  confessed  dummies  of  A.  E. 
Buckman.  It  was  a  mere  cloak  to  shield  Buck- 
man's  activities, — activities  in  which  Rauer  was  a 
very  energetic  participant. 

The  purpose  of  their  connivance  is  brought  out 
significantly  by  a  Mrs.  Louise  Brown,  one  of  Buck- 
man's  creditors,  whose  testimony  stands  in  the 
record  without  contradiction.     (Tr.  p.  234.) 

"Mr.  Buckman  stated  to  ine  in  reference  to 
my  claim  that  before  he  would  ]jay  my  claim 
he  would  see  me  in  Hell  first, — before  I  would 
get  one  dollar  of  his  money.  He  also  said  he 
would  go  through  bankruptcy,  and  would  even 
go  to  State's  prison  before  he  would  pay  me 
*  *  *.  Mr.  Buckman  hears  me  and  knows  that 
I  speak  the  truth." 

Rauer 's  connivance  with  Buckman  commenced 
sometime  in  March  of  1911.  At  that  time  he 
started  lending  money  to  "Sunset  Construction 
Company  No.  1", — in  reality  to  Buckman.  When 
that  company  became  defunct,  he  had  advanced  to 
it  (i.  e.  to  Buckman)  some  $19,000.  (Tr.  pp. 
241-245-247-248.)  All  of  this  indebtedness  was 
eventually  paid  up  by  securities  placed  in  his 
hands  by  Buckman. 

In  January  1914,  Rauer  held  a  note  for  $15,000, 
which  had  been  given  him  by  W.  H.  Chapman  to 


represent  the  balance  of  indebtedness  due  him, 
Rauer,  from  Company  No.  1  and  which  had  not 
been  fully  liquidated  through  the  sale  by  Rauer  of 
the  securities  held  by  him.  There  had  been  re- 
ceived by  Rauer  a  credit  of  $6734.16  which  he  ap- 
plied upon  this  indebtedness  prior  to  January  1914 
(Tr.  pp.  241-247),  but  neither  this  nor  any  other 
credit  was  ever  endorsed  upon  Chapman's  note. 
In  January  1914,  Rauer  took  the  note  of  Buckman 
for  $20,000  which  covered  the  same  indebtedness  as 
the  Chapman  note  already  executed,  as  well  as 
certain  additional  sums  claimed  to  be  due  from 
Company  No.  2.  (Tr.  p.  278.)  By  executing  this 
latter  note  Buckman  acknowledged  his  liability  as 
an  original  debtor  both  for  the  balance  due  Rauer 
from  Sunset  Construction  Company  No.  1  and  for 
the  amount  then  due  from  Sunset  Construction 
Company  No.  2,  Rauer  accepting  said  note  as  addi- 
tional security  upon  the  indebtedness  of  the  Sunset 
Construction  Company.  He  so  alleges  expressly  in 
his  answer  and  so  testified  under  oath.  (Tr.  p. 
273.) 

Before   the    Master,    Rauer    testified    as    follows 
(Tr.  p.   278): 

"Q.  Why  was  it,  you  took  that  note  exe- 
cuted by  A.  E.  Buckman  instead  of  having  it 
executed  by  the  Sunset  Construction  Company? 

A.  There  was  really  no  reason  for  it.  He 
was  really  the  whole  shooting  match/' 

(And  yet  counsel  find  it  possible  to  state  again 
and  again  in  their  brief  that  Rauer,  in  his  inno- 
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cence,  never  knew  that  Buckman  and  his  company 
were  one  and  the  same!) 

Thereafter,  Rauer  in  the  name  of  an  admitted 
dummy,  one  Wehrle,  took  a  chattel  mortgage  from 
Sunset  Construction  Company  No.  2  to  secure  two 
notes,  one  for  $5000  and  the  other  for  $10,000.  (Tr. 
pp.  272-3,  278-9.)  These  notes  Rauer  says  secured 
the  same  indebtedness  as  the  others  from  Chapman 
and  Buckman  which  he  already  held.  (Tr.  p.  273.) 
But  Rauer  was  insatiable.  As  "additional  security" 
he  had  Buckman  write  him  out  checks  in  the  name 
of  Sunset  Construction  Company  which  he  held 
without  cashing  (Tr.  p.  282),  as  all  of  the  parties 
involved  knew  there  were  no  funds  in  the  bank  to 
meet  them. 

So,  at  one*«^!Bxl  the  same  time  (i.  e.  the  time  of 
bankruptcy),  Rauer  held: 

Note  of  Chapman  for  $15,000. 

Note  of  Buckman  for  $20,000. 

Notes  of  Sunset  Con- 
struction Co.  aggregat- 
ing, $15,000. 

Checks  of  Sunset  Con- 
struction Co.  aggregat- 
ing $20,584.95     $70,584.95 

Rauer 's  account  filed  with  the  Master  claimed  on 
the  date  of  Buckman 's  bankruptcy  that  there  was 
due  him  a  total  of  $33,084.95.  (Tr.  p.  256.)  Even 
this  was  many  thousands  of  dollars  in  excess  of 
what  the  Master  found  that  Rauer  was  .justly  en- 
titled to  receive  on  that  date.  Yet  Rauer  held  all 
of  these  instruments,  without  the  endorsement  of  a 


single  credit  upon  any  one  of  them, — save  only  the 
credit  for  $7500  endorsed  on  the  notes  of  the  Sunset 
Construction  Company  which  was  later  cancelled 
by  Rauer. 

From  the  foregoing  it  is  clear  that  Rauer  was 
well  aware  that  Buckman  and  Sunset  Construction 
Company  were  identical  and  that  he  was  con- 
spiring with  Buckman  to  cover  up  Buckman  assets 
by  receiving  duplicate  evidences  of  the  same  in- 
debtedness and  taking  liens  on  every  shred  of 
property  which  Buckman  held  or  possessed.  It 
was  only  after  a  rigid  and  prolonged  inquiry  that 
it  was  disclosed  that  all  of  these  apparently  valid 
and  separate  obligations  covered  one  and  the  same 
indebtedness. 

Rauer  finally  admitted  (Tr.  p.  273)^. 

"I  held  three  promissory  notes  and  they  rep- 
resented the  same  indebtedness,  but  I  held  dif- 
ferent collateral.  I  collected  interest  at  11/9% 
a  month  for  a  time  up  to  the  execution  of  the 
note  for  $20,000  and  afterwards  at  the  rate  of 
2%  a  month." 

(It  may  be  remarked  in  passing  that  the  extraor- 
dinary interest  charges  indicated  in  the  foregoing 
testimony  afford  some  answer  to  counsels'  query 
(see  Appl.  Br.  p.  28)  as  to  how  Rauer  benefited  by 
his  part  in  the  conspiracy.) 

In  this  case,  there  is  ample  evidence  reflecting 
generally  upon  appellant  Rauer 's  trustworthiness. 
There  is  positive  evidence  that  Rauer  testified  to 
what  was  not  true  in  a  number  of  instances  where 
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tlie  testimony  pertained  to  facts  of  crucial  im- 
portance. The  attempt  of  a  party  defendant  to 
cover  up  the  truth  by  giving  false  testimony  upon 
material  issues  is  always  strong  evidence  of  culpa- 
bility. Here  we  deem  it  an  important  factor  in 
establishing  the  fraudulent  nature  of  Rauer's  deal- 
ings with  Buckman  and  the  utter  unreliability  of 
the  testimon}^  of  either  of  these  parties. 

It  has  already  been  shown  that  Rauer  held  Buck- 
man 's  paper  witnessing  an  indebtedness  far  in 
excess  of  the  true  amount  due  him.  His  excuse  was 
that  he  took  the  duplicate  evidences  of  indebtedness 
for  the  purpose  of  affording  himself  "additional 
security".  But  what  means  did  Rauer  take  to  es- 
tablish the  true  amount  due  him?  None  of  the 
notes  or  checks  witnessed  on  their  face  that  the 
indebtedness  which  they  evidenced  was  already  rep- 
resented by  other  instruments.  No  such  statement 
is  made  in  any  other  document  introduced  in  evi- 
dence. We  were  forced  to  seek  the  true  amount 
due  Rauer  from  his  own  testimony  on  cross-ex- 
amination, and  from  a  careful  analysis  of  his  ac- 
counts. 

Rauer's  sworn  answer  expressly  alleges  (Tr. 
p.   11): 

"At  various  times  balances  were  struck  be- 
tween said  J.  J.  Rauer  and  said  Sunset  Con- 
struction Company  and  said  balances  at  vari- 
ous times  were  as  follows:  *  *  * 

On  December  6th  1913  the  sum  of  $20,000." 
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Rauer's  account  offered  in  evidence  and  sworn  to 
by  liini  as  a  true  statement  of  account  shows  that 
the  amount  due  to  Rauer  on  December  3rd,  1913, 
was  $31,460.50.  (Tr.  p.  255.)  There  were  no 
transactions  between  Buckman  and  Rauer  et  al. 
between  this  date  and  December  6th. 

Rauer  testified  as  a  witness  (Tr.  243)  that  the 
correct  amount  (hie  him  on  December  3rd,  1913  was 
$20,000.  Later  (Tr.  p.  272),  Rauer  testified  that  on 
December  12,  1913,  the  Sunset  (yonstruction  Com- 
pany owed  him  a  note  for  $20,000  and  tw^o  unpaid 
checks,  one  for  $8260  and  the  other  for  $3000.  His 
account  shows  no  transaction  between  the  dates  of 
December  3,  1913,  and  December  12,  1913. 

Filmore  'Buckman  testified  that  there  was  only 
one  check  for  $8260  and  that  check  was  executed  in 
the  spring  of  the  following  year, — May  20th,  1914. 
(Tr.  p.  296.)  He  testified,  further,  that  the  ledger 
sheet  of  the  Sunset  Construction  Company  shows 
that  the  corporation  owed  Rauer  $21,490  on  De- 
cember 26,  1913.     (Tr.  p.  298.) 

In  regard  to  the  matter  of  interest,  Rauer  denied 

specifically  that  he  collected  any  interest  whatever 

from  the  Sunset  Construction  Co.  during  the  year 

1914,  and  testified  (Tr.  p.  273)  : 

"I  did  not  collect  $400  a  month  interest  on 
the  $20,000  note.  I  never  got  a  ten  cent  piece 
interest  on  that  note." 

Thereafter  a  series  of  checks  were  introduced 
in   evidence    which    showed   very    large    payments 
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made  to  Rauer  between  May  31,  1913  and  April  6, 
1915  (Tr.  p.  274),  and  ilfVas: stipulated  (Tr.  p.  295), 
that  these  checks  included  payments  of  interest  to 
Rauer  amounting  to  the  sum  of  $6619. 

Rauer 's  account,  which  was  sworn  to  by  him  as 
correct,  shows  no  payments  whateve]'  received  by 
him  between  the  dates  of  November  10,  1913  and 
July  15,  1915  (Tr.  pp.  255-256),  but  the  list  of 
checks  last  above  referred  to  prove  conclusively 
that  he  received  approximately  $23,000  in  coin  be- 
tween the  dates  mentioned. 

Rauer  swore  in  an  affidavit  filed  in  the  matter  of 
Buckman's  bankruptcy  that  he  had  loaned  the 
Sunset  Construction  Co.  an  aggregate  of  some 
$105,615.84  up  to  March  15  (Tr.  284),  "upon  which 
there  has  been  paid  back  to  affiant  up  to  that  said 
last  date,  the  sum  of  $76,741.02,  leaving  a  balance 
due  of  $28,874.82".  This  allegation  is  supported 
by  two  other  sworn  statements  made  by  Rauer  (Tr. 
p.  283),  and  other  corroborating  evidence.  (Mas- 
ter's Report,  25.)  Yet  his  account  submitted  to 
the  Master  showed  less  than  $61,000  in  credits  re- 
ceived by  Rauer  up  to  the  time  mentioned.  Rauer 
was  asked  (Tr.  p.  284)  : 

"Is  there  any  explanation  which  you  want 
to  make  why  the  amount  that  you  have  credited 
in  the  account  to  Sunset  Construction  Co.  is 
some  $16,000  less  than  the  amount  that  you 
have  stated  in  your  affidavit  was  paid  by  the 
Sunset  Construction  Co.  prior  to  March  15, 
1915? 

A.  I  will  have  to  run  over  the  statement 
and  see." 
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Bauer  was  later  recalled  hut  gave  no  explanation. 

The  Master  (Tr.  p.  ZSH-.)  : 

"The  point  is  that  you  tile  an  account  with 
no  vouchers  at  all.  I  presume  that  if  I  had 
examined  this  carefully  I  would  have  thrown 
this  account  out  in  the  first  place."  *  *  * 

The  foregoing  are  merely  a  few  of  the  glaring 
instances  of  efforts  made  by  Rauer  to  deceive  the 
Court.  His  account  was  confused  by  incorrect 
dates,  by  incorrect  names,  and  also  through  the 
simple  expedient  of  omitting  material  items;  and, 
in  more  than  one  case,  he  resorted  to  the  segrega- 
tion of  a  single  transaction  into  numerous  items, 
scattering  them  broadcast  through  a  very  long  ac- 
count. His  whole  effort  at  the  trial  of  this  action 
was  to  confuse  the  issues  and  conceal  the  truth.  We 
firmly  believe  that  the  tactics  to  which  he  resorted 
were  m  large  measure  successful,  and  that  the 
judgment  against  him  represents  but  a  mere  frac- 
tion of  what  is  truly  due  from  him  to  Buckman's 
trustee.  Judge  Van  Fleet  was  evidently  cognizant 
of  this  fact  when,  in  his  oral  opinion,  he  said: 

"The  Master,  I  think,  if  he  committed  any 
error,  committed  it  against  the  parties  pre- 
vailing as  to  the  extent  of  the  accounting  re- 
quired. ' ' 

In  closing  this  statement  of  the  dealings  between 
Rauer  and  Buckman,  and  before  taking  up  the  so- 
called  ''interlocutory"  decree  and  the  accounting 
had  pursuant  thereto,  we  should  perhaps  call  the 
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Court's  attention  to  one  further  matter.     At  page 

3  of  appellant's  brief  we  find  the  following: 

"None  of  the  creditors  of  Sunset  Construc- 
tion Comx)any  filed  any  claims  against  the 
Bankrupt's  estate,  nor  was  any  notice  sent  to 
those  who  had  dealings  with  Sunset  Construc- 
tion Company  and  a  nominal  bond  in  the  sum 
of  $100  was  given  by  the  Trustee  elected  by 
the  creditors  who  were  limited  as  before  stated 
to  those  who  had  done  business  with  Bucivman 
individually." 

Obviously  Rauer's  jjurpose  in  making  the  fore- 
going statement  in  his  brief  is  to  create  the  im- 
pression in  the  mind  of  this  Court  that,  in  holding 
Sunset  Construction  Company  a  mere  instrumen- 
tality of  Buckman,  and  the  assets  of  that  company 
Buckman's  assets, — an  injustice  has  been  done  to 
innocent  creditors  of  Sunset  Construction  Com- 
pany. Rauer's  own  testimony  affords  the  best 
answer  to  this  suggestion.  At  page  3.6H...  of  the 
transcript  will  be  found  his  mi  qualified  assertion 
that  he,  personally,  was  the  only  creditor  of  Sunset 
Construction  Company.  (See,  also,  the  same  asser- 
tion in  appellant's  brief,  page  ...2,7 )  Further- 
more, even  were  the  fact  otherwise,  the  "interlocu- 
tory" decree  would  not  work  an  injustice  upon 
Buckman's  creditors  who  dealt  in  good  faith  with 
"Sunset  Construction  Company". 

Assuming  that  Sunset  had  creditors  other  than 
Rauer  at  the  date  of  Buckman's  bankruptcy,  there 
is  no  reason  why  the  bankruptcy  Court  should  not, 
in  the   exercise   of  its   equity  jurisdiction,   permit 
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such  claims  to  be  proved  and  allowed  in  the  estate 
in  bankruptcy  of  A.  E.  Buckman,  to  be  paid  in  due 
course  of  administration. 

The  Special  Master  suggests  the  exercise  of  this 
very  i)ower  with  regard  to  Rauer's  claim  against 
Sunset  Construction  Company  and,  while  we  sin- 
cerely disagree  with  the  Master  as  to  the  piropriety 
of  any  such  proceeding  in  Bauer's  case,  we  never- 
theless concede  that,  in  any  proper  case,  this  pro- 
cedure should  be  followed.  At  any  rate,  Rauer  is 
in  no  position  to  complain. 

As  to  the  fact  that  Sunset  Construction  Company 
No.  2  was  never  formally  declared  a  bankrupt:  In 
view  of  the  fact  that  it  has  been  determined  that  all 
of  the  property  of  Sunset  Construction  Company 
No.  2  belonged  to  the  bankrupt  and  passed  to  his 
trustee,  there  is  no  reason  why  said  corporation 
should  have  been  formally  declared  a  bankrupt. 
Indeed,  such  procedure  would  have  been  wholly 
unsound,  since  it  would  involve  a  contradiction  in 
terms.  A  Court  of  equity,  looking  through  form  to 
substance,  has  ascertained  that  the  corporate  form 
must  be  disregarded  entirely;  that  Buckman  and 
his  dummy  company  w^re  one  and  the  same.  There- 
fore, the  decision  of  the  Court, — followed  to  its 
only  possible  conclusion, — must  mean  that  all  credi- 
tors of  the  so-called  Sunset  Construction  Company 
(assuming  the  existence  of  such  creditors),  were 
Buckman 's  creditors.  Her!(ce,  Buckman 's  bank- 
ruptcy was  the  only  bankruptcy  that  could  exist  in 
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the  premises,  in  so  far  as  all  of  these  creditors  were 
concerned. 


THE    SO-CALLED   "INTERLOCUTORY"  DECREE. 

The  nature  of  the  inquiry  on  accounting  before 
the  Special  Master  in  Chancery  was  obviously 
measured  and  defined  by  the  express  terms  of  the 
"interlocutory"  decree  by  which  the  accounting 
was  ordered.  There  is  no  possible  ambiguity  in 
this  decree. 

In  view  of  the  pleadings  in  this  case,  it  is  diffi- 
cult for  us  to  understand  how  appellant's  counsel 
can  claim  at  this  time  that  the  ownership  of  stock 
and  the  accounting  as  to  its  value  is  the  only  issue 
covered  by  the  decree.  Counsel  evidently  concede 
that  the  decree  must  be  construed  in  the  light  of 
the  pleadings  and  evidence.  However,  counsel's  in- 
terpretation of  the  decree  is  blasted  by  this  same 
record. 

The  suit  is  in  equity  and  it  is  alleged  in  the  bill 

that  the  corporation 

"amounted  no  nothing  more  and  has  amounted 
to  nothing  more  than  the  placing  in  a  cor- 
porate form  of  the  capital  of  said  Buckman 
and  his  abilities  as  a  General  Construction  Con- 
tractor", 

and  that 

"said  corporation  was  formed  and  organized 
as  a  covering  for  the  activities  and  operations 
of  said  A.  E.  Buckman  under  the  form  and 
legal  entity  and  name  of  said  corporation". 
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Furthermore,  counsel  to  the  contrary  notwithstand- 
ing, it  is  also  alleged,  not  only  that  Rauer  con- 
spired with  Buckman  in  the  matter  of  the  transfer 
of  shares,  but  that  Buckman  and  other  persons, 
including  J.  J.  Bauer,  operated  and  carried  on  the 
corporation  and  its  business  for  the  benefit  of  each 
of  them,  and  that  they  received  the  profits  thereof. 
We  respectfully  refer  the  Court  to  x^aragraph  VI 
of  the  bill  for  substantiation  of  this  statement. 

The  second  paragraph  of  the  decree  decides  that 
A,  E.  Buckman,  at  the  time  of  his  bankruptcy,  was 
the  otvner  of  all  of  the  property,  etc.  of  Sunset  Con- 
struction Company  and  that  at  said  time  all  of  said 
property,  etc.,  vested  in  and  became  the  property  of 
Buckman 's  trustee.  The  third  paragraph  orders  the 
defendants,  including  J.  J.  Rauer,  to  account  for  all 
moneys  and  property  received  by  them  from  Sunset 
Construction  Company  since  the  13th  da-y  of  De- 
cember, 1911.  This  date  was  the  date  of  the  incor- 
poration of  Sxmset  Construction  Company  No.  2. 
Since  the  fir^t  Sunset  Construction  Company  had 
forfeited  its  chai'tei*  long  prior  to  December  13th, 
1911, — not  only  the  date  of  the  incorporation  of  the 
second  company,  but  also  the  express  date  from 
which  the  accounting  was  ordered  to  commence, — 
this  accounting  is  alone  concerned  with  the  activities 
of  A.  E.  Buckman  and  Sunset  Construction  Com- 
pany No.  2. 

In  directly  adjudging  A.  E.  Buckman,  bankrupt, 
the  owner  of  Sunset  (instruction  Company  No.  2 
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and  of  all  of  its  property  and  assets  the  decree  de- 
termines definitely  that,  in  the  eyes  of  Equity,  A. 
E.  Buckman  and  Sunset  ( -onstruction  Company 
No.  2  were  identical.  The  eleventh-hour  claim  of 
appellant  Rauer  that  the  decree  merely  declares 
Buckman 's  trustee  the  owner  of  certain  corporate 
stock  of  Sunset  Construction  Company  could  not 
be  more  clearly  refuted  than  by  the  terms  of  the 
decree  itself.  Furthermore,  if  Bauer's  present  con- 
tention were  correct,  the  decision  of  the  Court  thtH 
the  property  of  the  second  company  belongs  to  the 
hankrnpVs  estate,  would  have  constituted  a  gross 
disregard  of  established  legal  and  equitable  prin- 
ciples. 

Bauernschmidt  v.  Bauernschmidt^  60  A. 
(Md.)   437; 

Peckett  V.  Wood,  234  Fed.  833  at  838; 

United  States,  etc.,  Trust  Co.  v.  Delaware 
Western  Construction  Co.,  112  S.  W. 
(Tex.)    447; 

Machen  v.  ''The  Modern  Laiv  of  Corpora- 
tions'', Sec.  1088; 

Huher  v.  Martin,  105  N.  W.  1031  at  1135; 

Donovan  v.  Purtell,  216  111.  629 ; 

In  re  Rieger,  157  Fed.  609  at  613 ; 

In  re  Berhoiuitz,  173  Fed.  1013; 

Lunn  &  Laine  Timber  Co.,  v.  United  States, 
196  Fed.  593. 
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It  is,  of  course,  only  in  equity  that  a  stockholder 
is  ever  deemed  the  owner  of  corporate  property  in 
so  far  as  outsiders  are  concerned, — and  then  only 
in  cases  where,  as  in  the  case  at  bar,  equity  looks 
through  corporate  form  to  substance  and  concludes 
that  the  corporate  entity  is  a  mere  shield  to  hide 
the  activities  of  an  individual.  However,  a  Court 
of  Equity  is  quick  to  sense  the  true  situation. 

The  case  of  Bennett  v.  Minmtt,  28  Or.  338  at  345, 

decided  by  Justice  Bean,  now  of  this  Court,  well 

illustrates  the  rule: 

"Under  the  proofs  in  this  case  it  is  apparent 
that  Minnott  was  in  fact  the  corporation  and 
the  corporation  was  Minnott.  He  caused  it  to 
be  formed,  was  the  president,  general  manager, 
treasurer  and  ow^ned  practically  all  the  sub- 
scribed stock  at  the  time  the  pretended  trans- 
fer was  made.  He  made  the  contract  between 
himself  as  an  individual  and  the  corporation, 
acting!  for  both  parties,  and  conducted  the 
business  i)ractically  the  same  after  as  before 
the  incorporation,  using  the  proceeds  for  his 
own  benefit.  Under  these  circumstances,  al- 
though the  corporation  was  organized  in  due 
form  of  law  and  has  a  valid  corporate  existence 
the  legal  rules  which  regard  it  as  an  entity  dis- 
tinct from  the  real  parties  in  interest  and  its 
stock  as  property  subject  to  sale  under  execu- 
tion must  go  down  in  this  attempt  to  consum- 
mate a  fraud  by  legal  forms.  Equity  is  not 
bound  by  the  rules  of  law  in  this  respect  when 
such  rules  would  permit  fraud  to  triumph. 
'In  equity'  says  Morawitz,  'the  conception  of 
the  corporate  entity  is  used  merely  as  a  for- 
mula for  working  out  the  rights  and  equities  of 
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the  real  parties  in  interest,  while  at  law  this 
figurative  conception  takes  the  shape  of  a 
dogma  and  is  often  applied  rigorously  without 
regard  to  its  true  purpose  and  meaning.  In 
equity  the  relationship  of  the  shareholders  is 
recognized  wherever  this  becomes  necessary  to 
the  attainment  of  justice.'  Morawetz,  Cor- 
porations, Sec.  227  and  cases  cited." 

The  application  of  this  doctrine  to  the  case  of  a 
bankrupt  is  made  in  the  case  of  re  Rieger,  157 
Fed.  609  at  613.  There  a  party  conveyed  prop- 
erty to  a  corporation  which  he  owned  absolutely. 
He  then  went  into  bankruptcy.  The  Court  held 
that  the  corporate  property  was  the  property  of 
the  individual,  (exactly  as  the  Court  has  done  in 
the  instant  case),  and  that  the  Bankruptcy  Court, 
in  the  exercise  of  its  summary  jurisdiction,  was 
justified  in  ordering  the  seizure  of  the  property 
and  its  delivery  to  the  trustee  in  bankruptcy. 

In  the  Reiger  case,  supra,  the  (^ourt  says: 

''The  fiction  of  the  legal  corporate  entity 
cannot  be  so  applied  by  the  partners  as  to 
work  a  fraud  on  their  creditors,  or  hinder 
and  delay  them  in  the  collection  of  their  claims 
and  thus  defeat  the  provisions  of  the  bankrupt 
act.  The  doctrine  of  corporate  entity  is  not 
so  sacred  that  a  Court  of  Equity,  looking 
through  form  to  the  substance  of  things  may 
not  in  a  proper  case  ignore  it  to  preserve  the 
rights  of  innocent  parties  or  to  circumvent 
fraud." 

See  also, 

In  re  Berkowitz,  173  Fed.  1013. 
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The  principle  here  involved  is  graphically  stated 

in  Bank  v.  Trehein  Co.,  59  Oh.  St.  316  at  325,  (52 

N.  E.  834),  where  the  Court  says: 

"The  corporation  was  in  substance  another 
F.  C.  Trebein.  His  identity  as  owner  of  the 
property  was  no  more  changed  by  his  convey- 
ance to  the  company  than  it  would  have  been 
by  taking  oft'  one  coat  and  putting  on  another. 
He  was  as  much  the  substantial  owner  of  the 
property  after  the  conveyance  as  before  and  had 
substantially  the  same  use  of  it  as  if  the  con- 
veyance had  not  been  made." 

But  the  case   of  overwhelming  authority  is  the 

Lunn  &  Laine  Timber  Company  case,  decided  by  this 

very  Court  in  196  Fed.  593.    There  this  Court  cites 

most  of  the  authorities  which  we  have  listed  above, 

and  announces  in  decisive  language  its  adherence 

to  the  rule  for  which  we  contend.     To  refresh  the 

Court's  recollection  we  will  refer  to  the  following 

language  in  its  decision: 

"If  in  any  conceivable  case  a  Court  of 
Equity  should  look  through  form  to  substance 
it  should  do  so  in  a  case  like  this.  The  cor- 
poration is  Smith.  It  is  Smith  seeking  shelter 
behind  articles  of  incorporation  and  invoking 
the  legal  fiction  of  a  corporate  entity  for  his 
protection  in  the  perpetration  of  a  fraud." 

In  the  case  at  bar,  appellant's  collusion  with  the 
bankrupt  having  been  clearly  established  by  the 
evidence,  it  is  clear  that  he  stands  in  the  same 
position  as  the  bankrupt  and  can  no  more  rely  upon 
the  corporate  fiction  than  could  Buckman. 
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In  all  of  the  cases  cited  the  corporation  in  ques- 
iton  was  a  properly  organized  corporation  and  had 
regularly  issued  its  stock  in  consideration  of  the 
conveyance  to  it  of  the  bankrupt 's  property.  In  the 
instant  case  the  facts  are  even  stronger.  Sunset 
Construction  (/ompany  never  issued  its  stock  in 
consideration  of  anything  ever  conveyed  to  it  by 
anybody.  Buckman  caused  a  corporate  charter  to 
be  issued  in  the  corporate  name  and  then  adopted 
and  used  that  name  to  cover  up  his  personal  trans- 
actions. The  corporation  was  never  more  than  a 
mask, — a  thing  without  substance  or  property, — 
and  was  used  by  Buckman  merely  as  his  other 
self. 


THE  MOTION  TO  DISMISS  THE  APPEAL  FROM  THE   SO-CALLED 
"INTERLOCUTORY"    DECREE. 

The  "Interlocutory"  Decree  is  a  final  determination  as  to  the 
identity  of  Buckman  and  Sunset  Construction  Company 
and  therefore,  no  appeal  having  been  taken  therefrom 
within  the  time  allowed  by  law,  all  matters  covered  by 
said  Decree,  (save  the  accounting"),  have  been  finally  set- 
tled and  determined  as  to  all  parties. 

The  bill  of  complainant  alleges  (Tr.  p.  3) : 

''That  said  corporation  was  organized  as  a 
cover  fpr  the  activities  and  operations  of  said 
A.  E.  Buckman,  and  for  the  purpose  of  con- 
cealing the  identity  of  said  A.  E.  Buckman 
under  the  form,  and  legal  entity  and  name  of 
said  corporation.  *  *  *  That  said  organiza- 
tion and  formation  of  said  corporation 
amounted  to  nothing  more  than  the  placing  in 
a  corporate  form  of  the  capital  of  said  Buck- 
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man  and  bis  abilities  as  a  general  construction 
contractor. ' ' 

Tbe  decree  bolds  (Tr.  p.  15.)  : 

"Tbat  A.  E.  Buckman  at  all  times  and  up 
to  and  on  tbe  19tb  day  of  February,  1915,  was 
tbe  owner  of  tbe  Sunset  Construction  Co.,  a 
corporation,  and  of  all  tbe  property,  books 
and  records  of  said  company,  and  tbat  on  said 
last  mentioned  day  said  company,  property, 
books  and  records  vested  in  and  became  and 
now  are,  tbe  property  of  R.  Cords,  Jr.,  as 
trustee  of  tbe  estate  of  A.  E.  Buckman,  bank- 
rupt.    *     *     *" 

Tbe  allegations  of  tbe  bill  and  tbe  evidence  fully 
support  tbe  bolding  of  tbe  decree. 

If  Sunset  Construction  Company  bad  bad  even  a 
de  facto  existence,  a  decree  could  not  bave  been 
justified  wbicb  finds  and  determines  tbat  all  of  its 
assets  belonged  to  and  sbould  be  retained  by  Budx- 
man's  trustee  in  bankruptcy  for  tbe  benefit  of 
Buckman 's  personal  creditors.  In  otber  words, 
were  the  corporation  a  separate  entity,  Buckman 's 
trustee  would  bave  only  been  entitled  to  tbe  stock 
owned  by  Buckman,  and  tbe  corporation  would 
necessarily  bave  continued  to  own  and  control  its 
own  assets,  outside  of  tbe  Bankruptcy  Court.  A 
receiver  migbt,  it  is  true,  bave  been  appointed,  but 
his  trust  woiild  bave  been  for  tbe  benefit  of  Sun- 
set's creditors  as  distinguished  from  Buckman, — 
whereas  tbe  decree  in  this  case  by  its  very  terms, 
must  be   held  to   obviate   tbat   distinction   and   to 
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hold  that  Sunset's  creditors  were  Buckman's  credit- 
ors, and  vice  versa. 

Therefore,  since  the  decree  is  without  ambiguity 
on  this  point,  the  question  of  the  sufficiency  of  the 
evidence  to  support  it  was  a  question  for  this  Court 
only  in  case  an  appeal  had  been  taken  in  time. 
Assuming  that  the  decree  was  equitable  or  contrary 
to  the  evidence,  (both  of  which  claims  we  earnestly 
dispute),  nevertheless  these  matters  were  only  re- 
viewable on  appeal.  We  therefore  regret  that  we 
have  been  forced  to  enter  into  an  elaborate  dis- 
cussion of  an  issue  which  was  finally  settled  for  all 
time  in  1916,  the  year  in  which  the  interlocutory  ' 
decree  became  final  as  to  all  matters  thereby  de- 
termined,— a  decree  "interlocutory"  only  in  the 
sense  that  it  provided  for  the  taking  of  accounts. 

The  accounting  provided  for  does  not  in  any 
manner  qualify  or  limit  the  right  of  the  trustee  in 
bankruptcy  to  take  and  hold  the  assets  which  are 
decreed  to  belong  to  him. 

In  Fogary  v.  Conrad,  6  How.  201  at  204,  the 
Court  said: 

"The  case  before  us  is  a  stronger  one  for  an 
api^eal  than  the  one  last  mentioned.  For  here 
the  decree  not  only  decides  the  title  to  the  prop- 
erty in  dispute,  and  annuls  the  deeds  under 
which  defendants  claim,  but  also  directs  the 
property  in  dispute  to  be  delivered  to  the  com- 
plainant and  awards  execution.  And  accord- 
ing to  the  last  paragraph  of  the  decree,  the  bill 
is  retained  merely  for  the  purpose  of  adjusting 
the  accounts  referred  to  the  Master.  In  all 
other  respects  the  whole  of  the  matters  brought 
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into  controversy  by  the  bill  are  finally  disposed 
of  as  to  all  of  the  defendants,  and  the  bill  as  to 
them  is  no  longer  pending  before  the  court, 
and  the  decree  which  it  passed  could  not  have 
been  afterwards  reconsidered  or  modified  in 
relation  to  the  matters  decided,  except  upon  a 
petition  for  a  rehearing,  within  the  time  pre- 
scribed by  the  rules  of  this  court  regulating 
proceedings  in  equity  in  the  Circuit  Courts." 

See  also: 

Street  on  Federal  Equity  Practice,  Vol.  II, 
Sec.  1937  and  United  States  Supreme 
Court  cases  cited  to  the  text. 

The  case  at  bar  is  very  similar  to  the  case  in  re 
Rieger,  157  Fed.  609  (approved  by  this  Court  in 
Lunn  V.  United  States,  196  Fed.  593),  wherein  the 
Bankruptcy  Court  ordered  the  Trustee  in  Bank- 
ruptcy to  seize  the  property  conveyed  by  the  bank- 
rupt to  a  corporation  which  the  bankrupt  owned 
and  controlled  and  ordered  that,  upon  the  seizure 
being  made,  the  Bankruptcy  Court  should  adjust 
the  conflicting  rights  of  the  individual  and  corpora- 
tion creditors.  The  adjustment  of  mutual  claims  is 
primarily  a  task  for  the  Bankruptcy  Court.  But, 
in  the  instant  case,  which  was  brought  in  a  Court 
of  Equity  by  the  bankrupt's  trustee,  the  Master  in 
Chancery  was  charged  with  the  task.  The  District 
Court  might  just  as  well,  in  the  exercise  of  its  dis- 
cretion, have  ordered  the  Referee  in  Bankruptcy  to 
perform  that  duty.  Either  course  was  perfectly 
proper.  The  accounting  was  not  an  integi^al  part 
of  the   relief   sought   by   the   complainant   and   is 
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entirely  incidental  to  the  main  purpose  for  which 
the  action  was  brought. 

It  is  perfectly  clear  from  Judge  Van  Fleet's  oral 

opinion  (Tr.  p.  201),  that  the  Court  considered  the 

decree  a  final  one: 

"The  complaint  alleged,  as  I  have  indicated, 
that  the  property  in  question  belonged  to  the 
bankrupt  and  that  for  the  i:)urpose  of  conceal- 
ing it  from  his  creditors,  he  organized  a  cor- 
poration, in  which  he  held  the  entire  amount  of 
stock,  which  corporation  was  organized  as  a 
mere  cloak  under  which  he  managed  the  j^rop- 
erty,  and  that  it  was  his  individual  property 
although  ostensibly  held  in  the  name  of  the 
corporation-  *  *  *  xhe  decree  fully  meets 
the  ultimate  issues  presented  by  the  pleadings; 
that  is  that  this  property,  (leaving  out  the  re- 
cital of  the  facts  upon  which  the  conclusion  is 
based)  was  the  property  of  the  bankrupt,  and 
when  the  court  decreed  that  it  was  the  prop- 
erty of  the  bankrupt  it  decreed  that  the  evi- 
dence sustained  the  facts  alleged  in  the  com- 
plaint which  warranted  that  decree.     *     *     *'" 

The  Supreme  Court  of  the  United  States  has  held 
consistently  that  the  title  given  to  a  decree  shall  be 
disregarded  in  determining  its  effect  and  that  if  it 
be  in  reality  a  final  decree,  appeal  therefrom  must 
be  taken  as  provided  in  the  statute.  It  has  been  held 
again  and  again  that  a  decree  is  final  and  appeal- 
able even  though  the  Court  reserves  control  of  the 
property  in  controversy  pending  an  accounting  be- 
tween the  parties  to  the  litigation. 

In  Winthrop  Iron  Company  v.  Meeker,  109  IT.  S. 
180,  the  decree,  having  first  set  aside  a  conveyance 
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as  fraudulent,  thus  settling  the  property  rights  in- 
volved, ordered  an  accounting  of  all  profits  realized 
by  the  defendant'  in  connection  therewith.  At  p. 
183  the  Court  says: 

"In  our  opinion  the  decree  as  entered  is  a 
final  decree  within  the  meaning  of  Section  692 
of  the  Revised  Statutes  regulating  appeals  to 
this  Court.  The  whole  pur]30se  of  the  suit  has 
been  accomplished.  The  lease  *  *  *  has  been 
cancelled.  *  *  *  j^i  order  that  the  receiver 
may  perform  his  duties,  the  defendants  are  re- 
quired to  turn  over  to  him  the  entire  property 
and  records  of  the  Company.  The  accounting 
ordered  is  only  in  aid  of  the  execution  of  the 
decree,  and  is  no  part  of  the  relief  prayed  for  in 
the  bill  which  contemplates  nothing  more  than 
a  rescission  of  the  authority  to  execute  the 
fraudulent  lease,  or  a  cancellation  of  the  lease 
if  executed,  and  a  transfer  of  the  management 
of  the  atfairs  of  the  company  *  *  *  to  some 
person  to  be  designated  by  the  Court.  The 
litigation  of  the  parties  as  to  the  merits  of  the 
case  is  terminated  and  nothing  now  remains  to 
be  done  Init  to  carry  what  has  been  decreed  into 
execution.  Such  a  decree  has  always  been  held 
to  be  final  for  the  purpose  of  an  appeal." 

Obviouslv,  the  so-called  ^^interloctitorii"  decree 
was  a  final  decree,  and  no  appeal  having  been  taken 
therefrom  within  the  time  alllowed  by  law,  Rauer's 
present  attempt  to  criticise  it  comes  too  late,  and 
the  appeal  therefrom  must  be  dismissed.  In  any 
event,  this  Court  must  ignore  each  and  all  of  the 
points  which  Rauer  attempts  to  make  in  connec- 
tion with  the  "interlocutory  decree",  confining  its 
attention  to  the  insignificant  matters  discussed  by 
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appellant  in  his  brief  relative  to  certain  items  in- 
volved in  the  accounting. 

Rauer's  failure  to  appeal  in  time  from  the  "interlocutory"  de- 
cree was  neither  inadvertent  nor  due  to  a  misconception 
on  his  part  as  to  its  meaning. 

We  have  referred  to  Rauer's  present  construction 
of  the  "interlocutory"  decree  as  "an  eleventh-hour 
contention".  It  is  demonstrated  by  the  record 
in  this  case  that  until  the  very  last  he  ac- 
quiesced in  our  construction, — the  only  possible  con- 
struction of  the  "interlocutory"  decree.  Not  only 
did  he  deliver  up  the  assets  of  Sunset  Cojistruction 
Company  No.  2  in  accordance  with  its  directions,  but 
also  he  later  purchased  certain  of  these  same  assets 
in  the  Bankruptcy  Court.  Clearly,  no  act  on 
Rauer's  part  could  more  plainly  confirm  our  con- 
struction of  the  decree  than  his  purchase  in  the 
Bankruptcy  Court  of  the  assets  of  Sunset  Construc- 
tion Company  from  the  trustee  of  A.  E.  Buckman, 
bankrupt.  It  is  difficult  for  us  to  see  how  Rauer 
could  more  surely  demonstrate  his  acquiescence  in 
the  conclusion  of  the  Court  that  Buckman 's  com- 
pany was  a  mere  shell,  than  to  pay  out  money  to 
•Buckman 's  trustee  for  property  which  could  only 
constitute  a  valid  purchase  in  the  Bankruptcy 
Court  provided  Buckman  and  Sunset  No.  2  were 
identical. 

Rauer   first   undertook   to    foreclose    the    chattel 
mortgage  given  to  secure  the  notes  of  the  Sunset 
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Construction  Company  in  the  State  Superior  Court 
at  San  Francisco.    He  says  (Tr.  p.  279.)  : 

"I  brought  an  action  in  the  Superior  Court 
of  San  Francisco  to  foreclose  that  chattel  mort- 
gage. The  defendants  gave  me  a  voluntary 
appearance  in  ihat  action.  It  is  stipulated  that 
the  action  was  filed  June  22,  1916,  that  the 
defendants  in  the  action  gave  a  voluntary  ap- 
pearance on  the  following  day,  and  that  on 
June  24,  1916,  a  decree  was  entered  in  the 
action  by  consent  of  the  parties." 

The  decree  witnessed  that  the  personal  property 
given  as  security  under  this  mortgage,  "is  now  of 
the  value  of  $7,500",  and  Rauer  credited  this  amount 
on  the  notes  secured  by  the  mortgage.  Although 
he  later  withdrew  said  credit  when  the  collusive 
State  decree  was  set  aside  in  the  Bankruptcy  Court, 
nevertheless  it  is  significant  since  it  can  hardly  be 
sui3posed  that  Rauer  would  have  given  Buckman 
credit  for  anything  like  the  true  value  of  the  mort- 
gaged property. 

When  Judge  Van  Fleet  gave  his  decree  (the  so- 
called  "interlocutory"  decree)  declaring  that  the 
personal  property  secured  by  the  mortgage  belonged 
to  Buckman  and  passed  to  his  estate  in  bankruptcy, 
we  find  Rauer  making  his  petition  to  the  Bank- 
ruptcy Court  to  have  a  resale  of  the  same  property 
in  bankruptcy.  (Tr.  pp.  282-283.)  The  petition 
was  granted  and  upon  the  resale  the  property 
reahzed  only  $3,750.  (Tr.  p.  367.)  The  property 
was  bought   in  at  bankruptcy  sale  for  Rauer  by 
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another  of  Rauer's  dummies,  with  the  result  that  he 
saved,  some  $3,750,  by  assenting  to  follow  the  decree. 
Thus  it  is  manifest  that  Rauer  readily  acquiesced 
in  our  construction  of  the  decree  when  such  course 
w^as  to  his  advantage, — whereas  he  now  has  the 
temerity  to  attack  the  decree,  coolly  taking  a  posi- 
tion with  reference  thereto  as  inconsistent  with 
his  former  position  as  it  is  unwarranted  by  the 
facts. 

Rauer 's  Anomalous  Position. 

It  is  plain  that  the  mere  fact  that  Rauer  was 
owed  money  by  Buckman,  or  his  company,  can  give 
Rauer  no  better  standing  or  greater  right  to  the 
assets  of  the  bankrupt  than  any  other  general 
creditor  would  have.  Obviously,  the  whole  question 
rests  on  the  determination  of  a  single  fact,  viz: 
Were  the  moneys,  which  the  Master  reports  due 
from  Rauer  to  the  estate  in  bankruptcy,  assets  of 
the  bankrupt  w^hich  were  subject  to  any  Rauer  lien? 
Clearly,  they  were  not,  and  therefore  Rauer  cannot 
complain  because  he  is  required  to  pay  them  into 
the  bankrupt's  estate  in  order  that  they  may  be 
available  to  the  general  creditors. 

The  argument  made  by  counsel  to  the  effect  that 
no  creditor  represented  by  the  plaintiff  in  this  case 
parted  with  value  because  of  the  transactions  of 
Rauer  with  Sunset  No.  2,  and  that  therefore  Buck- 
man's  general  creditors  have  not  been  injured  by 
his  conduct,  is  wholly  specious.  The  test  of  the 
rights  of  the  general  creditors  has  no  such  founda- 
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tion.  Their  rights  are  measured  by  the  assets  of 
the  bankrupt  subject  to  distribution  between  them, 
and  Kauer's  conduct  in  draining  the  bankrujjt's 
estate  of  these  assets  through  his  dealings  with 
Buckman's  dummy  corporation  must  inevitably  in- 
fringe their  rights,  to  the  full  extent  that  the  bank- 
rupt's estate  was  depleted. 

Moreover  Rauer's  palpable  attempt  to  make  it 
appear  that  he  has  been  done  a  "grave  injustice" 
by  the  "interlocutory"  decree  is  but  another  in- 
stance of  an  attempted  collateral  attack  upon  it, 
which  must  fail  for  the  reason  already  discussed, 
viz:  The  so-called  "interlocutory"  decree  is  a 
final  decree  as  to  all  matters  covered  thereby,  save 
the  accounting. 

If  it  w^ere  possible  for  Buckman  in  any  way  to 
assign  or  transfer  his  assets,  whether  with  or  with- 
out consideration, — without  any  sanction,  ratifica- 
tion, or  confirnxation  by  the  Bankruptcy  Court, — 
it  would  be  possible  for  any  bankrupt  to  deal  at 
his  pleasure  wdth  his  assets,  after  bankruptcy,  in 
such  manner  as  to  deprive  his  general  creditors  of 
any  hope  of  sharing  in  his  estate. 

As  to  the  holding-  in  the  "Interlocutory"  Decree  that  all  of 
the  issued  and  outstanding  stock  of  Sunset  Construction 
Company  was  the  property  of  A.  E.  Buckman  and  passed 
to  his  Trustee  in  Bankruptcy. 

As  we  have  already  pointed  out,  the  appellant  is 
in  no  position  to  criticise  the  holding  of  the  "inter- 
locutory" decree  on  this  subject.     The   decree  is 
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final  and  was  never  appealed  from  as  required  by 
law.  However,  the  matter  is  so  strenuously  argued 
in  Rauer's  brief  that  we  deem  it  proper  that  we 
should  point  out  to  the  Court  the  salient  fact  that 
appellant  has  no  cause  for  complaint  in  this  matter, 
since  long  prior  to  the  commencement  of  this  action 
he  had  parted  with  any  right  which  he  might  have 
had  to  the  stock  in  question. 

We  could  go  into  the  law  and  facts  fully,  and 

thus  show  that  there  was  ample  justification  for  the 

holding  of  the   decree  with  regard  to   the   Sunset 

stock.     However,  detailed  analysis  of  the  situation 

would  only  prolong  this  brief  beyond  reason.  Rauer 

in  his  answer  to  the  bill  alleges  affirmatively  that 

the  stock  in  question  was  pledged  as  security  on  a 

note  for  $20,000,  executed  to  him  by  Buckman.  He 

further  alleges   (Tr.  p.  9)  : 

''On  the  12th  day  of  August,  1914,  the  said 
defendant  J.  J.  Rauer  sold  said  10,150  shares 
of  the  capital  stock  of  the  Sunset  Construction 
Company  to  satisfy  in  part  the  indebtedness  to 
him  of  the  Sunset  Construction  Company;  that 
said  stock  was  sold  for  the  sum  of  $50.00  to  H. 
Wehrle  and  thereafter  the  said  H.  Wehrle  soHl 
and  transferred  said  10,150  shares  of  stock  to 
the  defendant  J.  A.  Meadows,  sued  herein  as 
the  defendant  John  Doe  Meadows  and  the  said 
J.  A.  Meadows  ever  since  the  sale  to  him  of  said 
shares  of  stock  has  been  the  ow.»er  and  holder 
thereof."  *'  * " 

And,  also: 

''Defendants  respectfully  represent  that  said 
shares  of  stock  of  Sunset  Construction  Com- 
pany now  owned  and  held  hy  J.  A.  Meadows 
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have  no  market  value  and  had  no  market  value 
at  the  time  of  the  sale  thereof  by  the  said  J.  J. 
Raiier  to  foreclose  the  pledge  thereof  as  afore- 
said."    (Tr.  p.  12.) 

Upon  the  trial,  the  fact  that  the  stock  was  value- 
less was  proved.  It  was  stock  in  the  corporation 
which  lost  its  charter  in  1911.  Furthermore,  Rauer 
alleged  and  later  testified  flatly  and  positively  that 
he  had  sold  the  stock  for  the  sum  of  $50.00.  (Tr.  p. 
233.)  Even  if  we  assume  that  the  stock  in  question 
had  real  value  and  even  if  we  assume,  further,  that 
the  so-called  "interlocutory"  decree  was  erroneous 
in  so  far  as  it  declared  the  title  to  said  stock  in 
Buckman's  trustee,  appellant  Rauer  can  hardly  be 
heard  to  complain  of  such  ruling.  There  is  not  the 
slightest  effort  on  the  part  of  either  Rauer  or 
Meadows,  nor  is  there  any  testimony  in  the  record 
given  by  either  of  them^  to  support  the  view  that 
Rauer  ever  had,  or  claimed,  any  interest  in  this 
stock  other  than  as  pledgee.  Rauer  testified  that 
he  had  foreclosed  the  pledge  under  which  the  stock 
was  held  and  sold  it  out  to  Wehrle  for  $50.00,  and 
that  he  had  received  that  sum  and  still  retains  it. 
(Tr.  p.  233.)  His  claim  was  and  is  that  Meadows 
acquired  it  from  Wehrle  and  he  testifies  positively: 
''I  did  not  become  the  owner  of  that  stock." 
(Tr.  p.133) 

Obviously,  his  interest  in  the  stock  terminated  on 
the  foreclosure  sale  and  no  one  is  in  a  position  to 
complain  on  this  branch  of  the  case,  save  Meadows, 
the  alleged  purchaser. 
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The  defendant  Meadows,  has  not  appealed  from 
the  decree  and  is  not  before  this  Court.  He  has 
never  objected  to  the  decree  rendered  by  the  lower 
Court  and  he  is  not  objecting  to  it  now.  Apparently, 
owing  to  the  complete  lack  of  any  value  in  the 
stocky  Meadows  is  indifferent  as  to  its  fate.  At 
any  rate,  Rauer  cannot  complain  of  the  decree  on 
this  score. 

A  similar  question  was  considered  in  the  case  of 
Bennett  v.  Minnott,  28  Or.  339  at  348,  where  the 
decision  was  written  by  Bean,  C.  J., — now  a  judge 
of  this  Court.  In  that  case  it  appeared  that  a 
merchant  had  made  a  fraudulent  conveyance  of  prop- 
erty to  a  corporation,  which  conveyance  was  set 
aside  by  the  lower  C^ourt.  The  corporation  appealed 
and  showed  that  the  merchant's  wife  had  purchased 
certain  of  the  corporate  stock  for  a  good  considera- 
tion, claiming  that  this  act  validated  the  conveyance 
to  the  corporation.  It  appeared  that  the  wife  was 
a  party  defendant,  but  had  not  appealed  from  the 
judgment  of  the  lower  Court.  Judge  Bean  disposes 
of  the  point  in  the  following  language: 

"If  this  be  true,  it  is  not  apparent  how  it 
can  benefit  the  Hardware  Company  on  this 
appeal.  Mrs.  Minott  has  not  appealed  and 
the  only  question  between  the  Hardware  Com- 
pany and  plaintiff  is  the  validity  of  the  sale 
and  transfer  by  Minott  of  his  stock  of  hard- 
ware to  the  cor|3oration. " 

See,  also,  Lunn  and  Laine  Timber  Co.  v.  United 
States,  196  Fed.  593  at  600,  a  case  decided  in  this 
Circuit,  where  the  Court  says: 
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"It  is  suggested  that  the  fraudulent  transfer 
should  be  upheld  in  this  case  for  the  reason  that 
a  small  portion  of  the  stock  of  the  corporation 
has  been  purchased  by  an  innocent  third  party, 
and  that  a  portion  of  the  stock  has  been  pledged 
as  security  for  a  loan,  but  it  has  never  been 
held  that  a  corporation  which  is  not  itself  an 
innocent  purchaser  of  property  can  defend  a 
suit  to  recover  property  on  the  ground  that  its 
stockholders  sulascribed  to  or  purchased  their 
stock  in  good  faith  and  in  ignorance  of  the 
fraud.  The  contrarv  has  been  held  bv  this 
Court  in  AVilson  (^oal  Co.  v.  United  States,  110 
C.  C.  A.  343.'^ 


STATEMENT  OF  FACTS  RELATING  TO  THE  APPEAL  FROM  THE 
'*FINAL  DECREE". 

The  ''final  decree"  in  this  case  is  really  nothing 
more  than  a  decree  confirming  the  report  of  the 
Master  in  Chancery  upon  the  accounts  which  were 
referred  to  him  for  settlement.  The  Master  took 
particular  pains  to  adjust  these  accounts  fairly 
and  rendered  his  original  report  in  draft  form  so 
that  the  i^arties  to  this  action  might  have  an  op- 
portunity to  make  their  respective  objections  there- 
to before  a  final  report  was  rendered.  Objections 
to  this  draft  report  were  made  by  Rauer  and  argued 
at  length  and  the  report  was  modified  in  several 
important  particulars.  The  draft  report  appears 
in  the  transcript  at  page  19  and  following,  and  the 
supplemental  or  final  report  on  page  59  and  fol- 
lowing. In  these  reports  the  Master  has  carefully 
detailed  the  facts   regarding  the  matters  in  con- 
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troversy  and  it  would  be  useless  to  re-state  them 
at  length  in  this  brief.  Accordingly  we  will  refer 
to  the  Master's  report  and  confine  ourselves  to 
such  further  statements  of  fact  as  are  required  to 
meet  the  unfair  and  misleading  allegations  con- 
tained in  Rauer's  brief. 

Rauer  has  centered  his  attack  on  the  items  which 
the  Master  allowed  the  Trustee  in  Bankruptcy 
as  being  bills  receivable,  belonging  to  the  Sunset 
Construction  Company  at  the  time  of  Buckman's 
bankruptcy  and  thereafter  collected  and  retained 
by  Rauer.  These  items  are  listed  in  the  Master's 
Report  (Trans.  76)  and  total  $13,023.19.  Most  of 
the  items  pertain  to  separate  transactions. 


ITEM     OF    $5,381.79     BEING     %     FEDERAIi    CONSTRUCTION     CO. 

PAYMENT. 

The  report  of  the  Master  contains  a  very  full 
statement  respecting  this  item  (Trans.  48-73.) 
Rauer  states  that  his  ''main  complaint"  against 
this  allowance  (and  the  two  others  discussed  next 
in  order),  "is  that  Rauer  is  not  allowed  a  credit 
for  the  alleged  rental  against  the  mortgage  in- 
debtedness."     (Brf.   60.) 

The  Master  bases  his  allowance  of  the  foregoing 
item  on  two  grounds  (Trans.  50),  the  first  and 
more  important  of  which  is  not  even  mentioned  in 
Rauer's  brief.  The  first  ground  upon  which  the 
Master  makes  this  allowance  is,  in  and  of  itself, 
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sufficient  to  support  his  conclusion  and,  if  Rauer 
objects  to  the  conclusion,  he  certainly  should  make 
a  showing  that  the  allowance  was  not  justified  upon 
that  ground.  This  he  does  not  even  attempt  to  do 
and  we  thus  take  it  tliat  the  first  ground  upon 
which  the  allowance  is  made  is  impregnable  to 
Rauer 's  attack. 

The  second  theory  upon  which  the  allowance  is 
made  is  that  Rauer  used  the  machinery  and  equip- 
ment of  the  Sunset  Construction  Co.  as  the  quid 
pro  quo  for  the  money  paid  to  him  as  assignee  of 
Buckman,  by  the  Federal  Construction  Co.  This 
was  the  machinery  which  was  covered  by  the  lien 
of  the  chattel  mortgage  executed  by  the  Sunset 
Construction  Co.  to  H.  Wehrle  (brother-in-law  and 
dummy  for  Rauer)  in  June,  1914.  (Trans.  279.) 
This  mortgage  was  given  as  security  for  notes  ag- 
gregating $15,000  and  v^tnessing  the  same  indebted- 
ness as  notes  theretofore  executed  to  Rauer  in  the 
respective  sums  of  $15,000  and  $20,000.  They  were 
triplicate  evidences  of  the  same  indebtedness. 
(Trans.  278-9.)  On  July  22,  1916,  Rauer  filed  a 
complaint  in  the  Superior  Court  of  San  Fran- 
cisco, to  foreclose  this  mortgage.  (Trans.  364.) 
Buckman  had  been  adjudicated  a  bankrupt  before 
the  complaint  in  foreclosure  was  filed,  and  the 
very  action  involved  in  this  appeal  was  pending 
at  that  time.  (Trans.  7.)  However,  Buckman  and 
the  other  defendants  made  a  voluntary  appearance 
in  the  action  and  two  days  after  the  complaint  was 
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filed  a  consent  decree  was  rendered  turning  the 
machinery  over  to  Rauer.  (Trans.  279.)  The 
decree  so  made  was  void  against  these  proceedings 
and  Rauer  conceded  as  much  when  he  petitioned 
the  Bankruptcy  Court  in  December,  1916,  to  per- 
mit him  to  sell  the  same  property.     (Trans. '^#1) 

Appellant  assumes  that  Rauer  had  possession  of 
this  equipment  at  all  times  after  bankruptcy,  but 
there  is  nothing  in  evidence  to  show  that  such  pos- 
session was  taken  until  immediately  before  the 
decree  of  the  Superior  Court  was  rendered.  (Trans. 
364.)  He  retained  possession  until  title  passed  to 
him  under  sale  in  bankruptcy  in  December,  1916. 

Moreover,  the  possession  of  the  equipment  which 
Rauer  took  was  merely  colorable  for  within  two 
months  after  that  possession  was  secured  he  exe- 
cuted to  Buckman  an  option  agreement  wherein  he 
agreed  to  sell  the  sand  machines  to  Buckman  for 
$2500,  and  to  credit  upon  the  purchase  price  ''any 
money  received  for  the  use  of  said  machines." 
(Trans.  370.) 

The  contract  with  the  Federal  Construction  Com- 
pany was  fully  completed  in  January,  1916,  (Trans. 
354)  which  was  long  'befor<Pthe  time  when  Rauer 
took  possession  of  the  equipment  under  the  chattel 
mortgage.  At  that  time  his  mortgage  was  a  mere 
naked  lien  unaccompanied  by  actual  possession. 

Rauer  argues  in  his  brief  (p.  63)  that  he  credited 
moneys   received  from  the  use   of  the  mortgaged 
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niacliiiiery  upon  the  mortgage  indebtedness.     What 

he   actually   did   appears   from  his   own  testimony 

(Trans.  367): 

"I  gave  Buckman  credit  for  money  received 
on  the  San  Bruno  Avenue  job  on  the  general 
running   account." 

The  Master  treats  the  San  Bruno  contract  as 
though  it  were  made,  in  part,  to  cover  the  value  of 
Buckman 's  services.  There  was  some  testimony 
to  the  effect  that  the  original  agreement  contem- 
plated certain  services  being  rendered  by  Buckman 
but  the  evidence  shows  that  he  actually  rendered 
little  or  no  service  and  that,  so  far  as  there  was  any 
real  consideration  for  the  contract,  it  lay  in  the 
use  of  the  machinery  and  equipment  which  be- 
longed to  Buckman 's  alter  ego,  the  Sunset  Con- 
struction Co. 

S.  P.  Doyle,  cashier  of  the  Federal  Construction 

Co.,  testified   (Trans.  355): 

*'Our  superintendent  reported  a  number  of 
times  that  Buckman  was  not  on  the  job  and 
when  we  complained  about  it  to  Mr.  Buck- 
man,  he  said,  'I  have  other  work  to  do'." 

J.  A.  Bowling,  president  of  the  same  corpora- 
tion, says  (Trans.  3^)  : 

''When  we  started  the  job  originally  he 
(Buckman)  started  to  do  a  little  work  there, 
and  we  assumed  he  knew  what  he  was  doing. 
We  found  out  very  shortly  afterwards  that  he 
did  not,  and  we  put  our  own  superintendent 
out   on   the   job,   ourselves,   to   nm   the   work. 
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Raiier  recognized  these  conditions  when  he  as- 
serted his  claim  as  assignee  of  Buckman  for  the 
moneys  due  to  Buckman  under  this  agreement  with 
the  Federal  Construction  Co.  and  filed  a  stop  no- 
tice with  the  county  auditor  of  the  City  and  County 
of  San  Francisco,  directing  him  to  withhold  from 
moneys  due  to  the  Federal  Construction  Co.  suffi- 
cient to  satisfy  the  amount  of  Rauer's  claim.  This 
notice  to  withhold  appears  in  evidence  (Trans.  356) 
and  witnesses  the  character  of  the  claim  made  by 
Rauer,  the  fact  that  he  is  the  assignee  of  Buck- 
man  and  alleges  that  the  claim  is  for: 

"the  hiring,  rental,  use  and  consumption  of 
equipment  and  material  used  in  the  grading 
and  sewering  of  San  Bi-uno  Ave.,     *     *     *     ." 


ITEM  OF  $1,164.07  BEING  RENTAL  OF  EQUIPMENT  ON  TARATEL 

STREET  JOB. 

The  Master  discusses  the  facts  relative  to  the 
Taravel  Street  job  in  both  his  draft  and  supple- 
mental reports.  (Trans.  44-66.)  The  Taravel  job 
was  taken  in  Rauer's  name,  and  he  held  that  con- 
tract during  the  whole  time  that  work  was  in  prog- 
ress on  it.  He  used  the  equipment  belonging  to 
the  Sunset  on  that  job.  (Trans.  366.)  Accordingly 
Rauer  is  charged  with  the  reasonable  rental  value 
of  the  machinery  which  he  used. 

But  Rauer  now  complains  that  the  Master  re- 
fused to  allow  him  the  amount  of  expenditures  made 
by  him  during  that  time  to  keep  this  equipment  in 
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repair.  The  Master  himself  answers  this  conten- 
tion very  effectively  (Trans.  66)  and  clearly  states 
the  reasons  why  the  allowance  has  not  been  made. 

The  Master  says  bluntly,  referring  to  Rauer's 
purported  vouchers, 

"The  numbered  vouchers   to  which  comisel 
refers  in  his  brief  are  not  in  evidence." 

Neither  are  they  included  in  the  statement  on 
appeal.  They  are  only  included  in  the  "observa- 
tions" or  exceptions  to  the  Master's  report  made 
by  Rauer,  a  document  of  his  own  composition. 

The  rules  of  this  Court  provide  that  where  evi- 
dence is  offered  and  rejected  (Rule  11)  the  full 
substance  of  that  evidence  must  be  quoted  in  the 
assignments  of  error,  otherwise  the  appellant  is 
not  entitled  to  object,  on  appeal,  to  the  ruling  re- 
jecting that  evidence.  Yet  Rauer  has  not  mentioned 
this  rejected  evidence  in  his  assignments  of  error 
herein,  although  the  same  are  most  voluminous, 
and  he  has  taken  no  exception  to  the  ruling. 

In  this  respect  we  quote  Rauer's  testimony, 
(Trans.   368): 

"I  could  not  estimate  what  I  paid  out  for 
repairing   the   sand   machines." 

He  also  attempted  to  establish  a  bill  for  $499.40 
as  a  voucher  for  an  expenditure  made  by  him,  and 
the  Master,  on  examining  the  bill,  found  that  it 
was  nothing  more  than  a  receipt  for  a  deposit 
which  was  returned  to  Rauer.     (Trans.  369.)     So 
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the  Master  may  be  pardoned  for  refusing  to  con- 
sider unreceipted  bills  as  evidence  of  payments 
made  by  Rauer. 

Rauer  also  claims  that  he  paid  $2,200  in  royalties 
to  the  owner  of  the  patents  on  the  sand  machine 
and  infers  that  Buckman  agreed  to  reimburse  him 
for  these  royalties.  He  does  not  point  out  any  such 
evidence  in  the  statement  upon  appeal  and  we  find 
none  there.  However,  we  do  find  a  statement  of 
account  between  Buckman  and  Rauer  (Trans.  333- 
334),  covering  a  very  considerable  period  of  time, 
after  the  date  when  Rauer  took  possession  of  the 
equipment  and  neither  repairs  nor  royalties  are 
hill  eel  against  Bnckwan  on  that  statement.  Rauer 
does  claim  $1500  for  the  sand  machines  and  $1000 
for  the  patent  rights,  which  agrees  with  the  amount 
named  as  selling  price  mentioned  in  the  option 
agreement.  (Trans.  370.)  This  indicates  that 
Rauer  himself  owned  any  patent  rights  that  may 
have  attached  to  these  machines  and  agreed  to  sell 
those  rights  to  Buckman  for  $1000.  But  there  is 
no  evidence  to  support  the  claim  that  Buckman  ever 
agreed  to  pay  royalties  to  Rauer  or  anyone  else. 

That  the  amount  charged  Rauer  is  the  reasonable 
rental  value  of  the  machinery  appears  from  the 
testimony  of  McCoy  and  Simmie  (Trans.  341-2), 
and   from  Rauer 's  own  testimony.      (Trans.  366.) 
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ITEM    ()F    $2,4<>1.13    BEING    MISCELLANEOUS    COLLECTIONS    OF 

RENTALS. 

A  portion  of  the  income  which  Rauer  secured 
from  the  use  of  the  machinery  and  equipment 
mortgaged  to  him  consisted  of  rentals  paid  to  him 
by  various  contractors  who  rented  this  machinery 
from  Buckman.  There  was  a  great  deal  of  this 
machinery  and  Buckman  seldom  had  use  for  all 
of  it  at  the  same  time.  Accordingly  he  was  con- 
stantly renting  it  out  to  others  who  had  use  for 
it  and  the  rentals  so  secured  amounted  to  a  con- 
siderable sum.  Certain  of  these  rentals  were  col- 
lected by  Rauer  during  the  time  when  Buckman 
possessed  the  property,  and  certain  were  collected 
after  it  passed  into  the  hands  of  Rauer.  Rauer  has 
not  segregated  the  amounts  collected  during  these 
respective  periods  and  we  vdll  not  attempt  to  do  so. 

Our  contention  is  that  Buckman  possessed  an 
equity  in  this  machinery  which  constituted  an  as- 
signable interest  therein, — that  this  interest  passed 
to  the  Trustee  in  Bankruptcy  at  the  time  when 
Buckman  was  adjudicated  a  bankrupt — that  the 
collusive  decree  of  the  Superior  Court  under  which 
Rauer  took  possession  of  the  machinery  was  void 
as  against  the  proceedings  in  bankruptcy  and  con- 
ferred no  rights  whatever  upon  Rauer;  and  that 
Buckman 's  trustee  was  entitled  to  the  rentals  re- 
ceived for  the  use  of  this  machinery  up  to  the 
time  when  it  was  sold  under  the  authority  of  the 
Court  in  Bankruptcy. 
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ITEMS  AGGREGATING  $1,607.20  FOR  MISt  ELLAINEOUS 
€OLLEtTIOIVS. 

These  collections  are  listed  as  follows  (Brf.  70)  : 

Academy  of  Science  $300. 

Reeder  '&  Foster  407.20 

Bosworth  400. 

Iverson  500.       1,607.20 


Rauer  argues  his  objections  to  these  items  by 
mere  reference  to  his  own  "Observations  on  Master's 
Report,"  which  appears  in  the  transcript  but  which 
is,  in  reality,  little  more  than  a  brief  filed  by 
Rauer  in  the  lower  Court.  In  regard  to  the  Aca- 
demy of  Science  job  he  does  refer  to  the  statement 
on  appeal  (pp.  309,  337,  338,  339),  but  overlooks 
any  reference  to  page  374. 

The  hostile  witnesses  who  were  examined  upon 

the   subject   of  this   transaction   did   their   best   to 

conceal  the  truth,  but,  towards  the  conclusion  of  the 

case,  Filmore  Buckman  testified  as  follows  (Trans. 

374): 

"We  had  a  contract  with  the  Academy  of 
Science  at  Golden  Gate  Park  which  was  fin- 
ished before  bankruptcy.  After  bankruptcy  we 
did  some  extra  work  there  but  the  extra  work 
was  done  for  a  percentage  over  cost.  The 
ledger  of  the  Sunset  Construction  Company 
shows  that  J.  J.  Rauer  collected  $300  as  a  bal- 
ance upon  the  original  contract.  That  had 
nothing  to  do  with  the  extra  work." 

This  tells  the  whole  story  and  shows  that  Rauer 's 
contention  that  this  $300  was  paid  for  work  done 
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"aftev  bankruptcy"  is  a  falsification  of  the  facts 
attempted  to  be  made  by  the  confusion  of  two 
different   contracts. 

The    misrepresentation    of   fact    in   the    case    o/ 

Reeder    &    Foster    (mistakenly    called    Reeder    & 

Ryder  in  Rauer's  brief),  is  equally  gross.     Rauer 

claims  that  this  was  for  team  hire  done  four  mouths 

after  bankruptcy.     He  says: 

''The  statement  on  p.  335  'in  full  for  Jan. 
team  hire'  is  a  clerical  error  and  should  be 
June/' 

This  is  not  so.  Rauer 's  brief  entitled  "Reply 
Brief  on  Accounting,"  page  49,  filed  wth  the  Mas- 
ter, quotes  an  assignment  made  of  this  account  as 
follows. 

''Jan.  21,  1915. 
For  value  received  we  hereby  assign,  sell, 
transfer  and  set  over  to  J.  J.  Rauer  all  money 
due  or  to  become  due  us  from  Foster  Vogt  Co. 
for  team  hire,  and  we  do  direct  said  Foster 
Vogt  Co.  to  pay  said  moneys  to  said  J.  J. 
Rauer. 

Sunset  Construction  Co. 
By  A.  E.  Buckman,  Gen.  M. 
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The  Master  shows  that  "Reeder  &  Foster"  is 
probably  another  name  for  Foster  Vogt  Co.,  used 
by  Rauer  to  confuse  his  account.  This  assignment 
is  dated  'before  hankntptcy  and  its  date  is  the  same 
as  that  shown  in  the  ledger  of  the  Sunset  Construc- 
tion Co.     (Trans.  335.) 
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Filmore  Buckman  testified  (Trans.  312)  : 

''That  first  item,  July  6th,  Reeder  &  Foster, 
$407.20,-1  checked  off 'that  first  item  I  think, 
as  being  an  item  which  was  an  asset  of  the 
Sunset  Construction  Company,  prior  to  the 
date  of  the  bankruptcy.  And  that  is  true 
about  the  item  under  date  of  January  15,  1916, 
order  of  Bosworth,  $500." 

The  item  of  "Bosworth — $400,"  is  explained  by 
the  testimony  of  Filmore  Buckman,  above  quoted. 
Elsewhere  he  testified  that  the  Iverson  item,  $500, 
covered  a  bill  receivable  by  the  Sunset  Construc- 
tion Company,  at  the  date  of  bankruptcy,  which 
was  not  actually  collected  until  after  bankruptcy. 
(Trans.  301.)  Rauer  admits  the  truth  of  this  testi- 
mony in  his  exceptions  to  the  Master's  report 
(Trans.  14Q),  where  he  says  in  reference  to  this 
item: 

"These  arose  out  of  work  completed  by  the 
Sunset  Construction  Co.  previous  to  February 
19,  1915,  (the  date  of  bankruptcy),  and  these 
accounts  were  assigned  to  the  defendant  Rauer, 
whether  before  or  after  February  19,  1915, 
does  not  appear  from  the  evidence,  but  they 
were  collected  by  Rauer  after  February  19, 
1915." 

If  the  assignments  mentioned  by  Rauer  are  not 
in  evidence,  who  is  to  blame  *?  The  plaintiff  here 
never  possessed  such  assignments  but  they  were 
given  to  the  defendant  Rauer.  If  Rauer  wanted 
to  put  those  assignments  in  evidence  he  had  the 
privilege  of  doing  so,  and  the  inference  is  that  he 
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didn't  put  them  in  evidence  because  his  interests 
would  not  be  served  by  such  action.  The  duty 
was  on  Rauer  to  exhibit  those  assignments  or  ac- 
coimt  for  their  loss.  He  did  neither  and  cannot 
complain  because  of  their  absence  from  the  rec- 
ord. 


ITEMS  AGGREGATING  $2,4m).00  BEING   FOR  GRADING  WORK 
DONE   ON   Uth  AVE.  &   B    STREET. 

The  story  of  the  transaction  whereby  the  bills 
due  for  a  grading  contract  performed  by  the  Sunset 
Construction  Co.  at  14tli  Ave.  and  B  Street  were 
collected  by  Rauer  and  retained  by  him,  is  well  told 
by  the  Master  in  his  report.     (Trans.  39-72.) 

Rauer  in  his  characteristic  fashion,  '.argues  his 
objections  to  these  items  by  mere  reference  to  the 
argument  made  by  him  in  his  exceptions  to  the 
Master's  report.  Those  exceptions  were  prepared 
long  before  the  Statement  on  Appeal. 

Consequently  the  references  made  in  those  ex- 
ceptions are  to  the  pages  of  the  typewritten  tran- 
script prepared  T)y  the  reporter.  Some  of  this  evi- 
dence was  incorporated  into  the  Statement  on 
Appeal  and  some  of  it  was  not,  but  in  no  case  can 
the  reference  to  the  typewritten  transcript  be  used 
in  locating  evidence  incorporated  in  the  printed 
transcript  before  this  Court.  We  protest  against 
this  method  of  arguing  an  appeal  as  being  unfair 
to  counsel  and  the   Court. 
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The  contention  of  Rauer  is  that  this  money  was 
paid  to  him  for  paving  the  street  at  14th  Avenue 
and  B  Street  and  he  affirms  that  the  Sunset  Con- 
struction Co.  had  nothing  whatever  to  do  with  this 
paving  contract.  (Trans.  150.)  He  states  further, 
that  the  Sunset  Construction  Co.  had  finished  a 
grading  contract  on  this  same  street  shortly  before 
the  paving  contract  was  commenced  and  that  the 
Master  has  confused  the  moneys  paid  under  the 
paving  contract  with  those  paid  under  the  grading 
contract.  Rauer  concedes  (1)  that  he  received  the 
money  in  question,  (Trans.  320-1)  ;  that  the  grading 
contract  was  completed  by  the  Sunset  Construction 
Co.  before  bankruptcy  and  that  the  proceeds 
thereof  constituted  assets  of  Buckman,  (Trans. 
150)  ;  and  we  concede  that  the  moneys  paid  for  the 
paving  work  were  moneys  due  to  Rauer  and  was 
for  work  done  after  bankruptcy.  The  only  point 
at  issue  is  whether  these  moneys  were  paid  for 
grading  work  or  for  paving  work. 

Rauer  states  that  his  contention  is  (Trans.  153) 

that  the  moneys  were  paid 

''in  payment  of  Mr.  Rauer 's  bill  for  paving 
and  not  in  ])ayment  of  the  Sunset  Construc- 
tion Company's  bill  for  grading;  and  Mr.  Rauer 
testifies  that  this  is  the   fact." 

Filmore  Buckman  testified  that  the  "Black 
Book"  contained  true  entries  of  all  transactions 
mentioned  in  it  and  that  "all  the  entries  made  by 
me  in  the  Black  Book  were  transactions  of  which 
I  had  personal  knowledge  and  are  correct  entries." 
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(Trans.  295.)     If  we  turn  to  this  boolv  (Trans.  331), 
we  find  the  following: 

'Mav  25,  1915.     Pd.  J.  J.  Rauer  Vk.  B.  Dufaii        20. 

"       "     Ryder  306.70 

''       "     Mever         3148.01 


3474.74 

S.  C.  Co.  Ck.  taken  up 

6245 

1000. 

6190 

1000. 

8256 

330.50 

5759 

500. 

Int. 

563.80 

3394.30" 
This  transaction  must  be  considered  in  the  light 
of  the  evidence  to  the  effect  that  it  was  the  custom 
of  Rauer  to  take  checks  to  witness  the  amount  due 
to  him  from  the  Sunset  Construction  Co.  and  to 
hold  these  checks  without  cashing  them  (as  there 
was  no  money  in  the  bank)  until  such  time  as 
they  were  taken  up  by  pa^Tnent  made  direct  to  him 
by  the  Sunset  Construction  Co.  The  checks  were 
in  reality  nothing  but  a  peculiar  form  of  promis- 
sory note.  The  Master  describes  this  method  of 
doing  business.  (Trans.  25.)  Consequently  when 
the  Sunset  made  a  payment  to  Rauer  they  took, 
as  receipt  for  that  pa;\Tiient,  these  unpaid  checks 
(or  notes)  sufficient  in  amount  to  equal  the  amount 
by  which  the  principal  of  the  indebtedness  was  re- 
duced. So  the  foregoing  book  entry  shows  that  the 
])rincipal  of  Rauer 's  claim  against  the  Sunset  was 
reduced  in  the  amount  of  $2,830.50  and  $563.80 
j)aid  upon  interest  due,  by  the  checks  from  Dufau, 


50 


Ryder    and    Meyer,    which    were    turned    over    to 
Rauer. 

The  nmnbers  on  the  checks  taken  up  from  Rauer 
show  that  these  checks  were  all  issued  prior  to  the 
date  of  bankruptcy  as  the  number  of  the  check 
issued  on  the  baiikruptcy  date  was  8631.  (Trans. 
335.) 

Now  if  Rauer 's  contention  is  true  and  these 
moneys  were  paid  by  Dufau,  Ryder  and  Meyer 
upon  a  paving  contract  in  which  the  Sunset  had 
no  interest,  why  did  Rauer  apply  those  moneys  in 
reduction  of  the  principal  and  interest  of  the  debt 
due  to  him  from  the  Sunset"? 

The  fact  that  those  moneys  were  so  applied  by 
Rauer  is  conclusive  in  its  effect  as  proving  that 
they  were  assets  of  the  Sunset  Construction  Co. 
There  is  no  possible  explanation  which  will  in  any 
degree  mitigate  the  force  of  this  evidence.  If  the 
money  had  belonged  to  Rauer  he  would  have  ap- 
propriated it  to  his  own  use  without  further  ado. 
In  his  draft  report  the  Master  held  with  us  on 
this  contention  (Trans.  38-41),  but  in  his  supple- 
mental report  he  reduces  the  amoimt  which  he 
allows  us  to  the  exact  sum  which  we  showed,  af- 
firmatively, to  have  been  paid  for  grading  work 
done  on  14th  Ave.,  i.   e.,  M 

Dufau  $  20.  fl 

Ryder  245. 

Meyer  649.    $914. 
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The  amounts  allowed  correspond  to  the  amounts 
of  the  bills  sent  out  to  these  respective  parties  for 
the  grading  work.     (Trans.  371-2.) 

These  bills  were  dated  Jan.  22,  1915,  (and  fol" 
lowing),  immediately  prior  to  bankruptcy,  and  the 
books  of  the  Sunset  show  that  the  money  in  pay- 
ment thereof  was  not  collected  until  after  bank- 
ruptcy. 

Rauer  mentions  a  transaction  under  date  of  Feb. 
24,  1915,  whereby  a  note  from  "Ryder"  w^as  turned 
over  to  Rauer  for  cash.  This  refers  to  an  entirely 
different  payment.  The  transaction  upon  which 
we  base  our  claim  is  that  mentioned  in  the  "Black 
Book"  under  date  of  Maj  25,  1915,  and  quoted 
above. 

The  $495  paid  to  the  Sunset  by  the  City  of  San 
Francisco  for  its  proportion  of  the  grading  work 
is  explained  by  undisputed  evidence.  A  bill  for 
this  amoimt  for  "grading  the  crossing"  on  14th 
Ave.  and  B  St.  was  sent  out  Jan.  6,  1915  (Trans. 
372),  and  on  Mar.  10,  1915,  the  City  paid  the  Sunset 
the  amomit  of  this  bill,  and  the  collection  so  made 
was  "paid  over  to  J.  J.  Rauer."  (Trans.  330.) 
Nothing  could  more  clearly  establish  the  fact  that 
this  was  a  bill  receivable  by  the  Sunset  Construc- 
tion Co.  at  the  time  of  bankruptcy  which  was  col- 
lected thereafter  and  the  moneys  paid  over  to 
Rauer. 
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The  only  other  matter  to  consider  is  the  $1,000 
paid  by  lleyinan  to  Rauer  in  the  form  of  two 
checks,  one  for  $750  and  one  for  $250.  Rauer 
admits  receipt  of  these  moneys  (Trans.  320),  but 
alleges  that  they  were  paid  to  him  for  work  done  on 
the  paving  contract.  Why  then  did  he  give  the 
Sunset  Construction  Co.  credit  for  these  amounts 
in  his  account  just  referred  to'? 

It  is  an  admitted  fact  that  these  moneys  were 
paid  by  Heyman  for  work  done  on  14tli  Ave.  and 
B  Street.  If  the  money  was  paid  for  grading  work 
then  it  was  paid  upon  an  account  due  to  the  Sun- 
set Construction  Co.  at  the  date  of  its  bankruptcy. 
If  it  was  paid  for  paving  work  then  it  was  paid 
for  work  done  by  Rauer  and^ith  which  the  Sun- 
set Construction  VoT^^^d^  Qie  dale'"uf  baiiLruptey. 
Yet  Rauer  admits  in  his  account  (1)  that  he  col- 
lected the  money,  and  (2)  that  he  gave  the  Sunset 
Construction  (Jo.  credit  for  it  on  the  general  ac- 
count.    (Trans.  320.) 

There  is  much  other  independent  evidence  to 
support  the  conclusion  that  the  money  was  paivl 
for  the  grading  of  the  street.  Testimony  which 
was  uncontradicted  showed  that  the  natural  order 
in  which  street  work  is  done  is:  first,  grading; 
second,  sewering;  third,  curbing;  and  last,  paving. 
(Trans.  3i3.)  The  same  evidence  shows  that  on 
this  particular  job  the  J  Sunset  Construction  Co. 
did  the  grading,  Moran  did  the  sewering,  Graham 
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did  the  curbing  and  Raiier  employed  the  Federal 
Construction  Co.  to  do  the  paving.     (Trans. 3.23.) 

The  ledger  sheet  of  Heyman,  entitled  **0.  L.  297, 

St.   Work  a/c"    (Trans.  325),  was  introduced  in 

evidence  and  shows  fi7'st  these  two  payments   of 

$750  and  $250  made  to  'ST.  J.  Rauer  &  Sunset." 

Immediately   afterwards   comes   "Edw.    C.   Moran, 

sewTr",  and  foUovving  ''II.  Graham."     Apparently 

the  paving  account  is  not  put  on  this  sheet  at  all. 

Heyman    appeared    as    a    witness    and    declared 

(Trans.  323)  : 

"On  May  21st,  I  paid  $750  and  on  May 
2-ith  I  paid  $250  to  Rauer  and  the  Sunset  Con- 
struction (^o.  *  *  *  Those  payments  v/ere  on 
the  14th  Ave.  contract.  *  *  *  The  amounts 
I  have  read  out  as  being  paid  for  work  on 
14th  Ave;  are  fot  the  grading  work,  the  paving 
is  not  entered  in  this  account.  The  paving 
contracts  were  entered  into  with  the  City 
Street  Imp.  Co.  or  the  Federal  Construction 
Co." 

Rauer  confirms  this  statement  in  part  by  tes- 
tifying that  the  Federal  Construction  Co.  was  paid 
$5760  for  paving  14th  Ave.  (Trans.  368.)  Because 
the  foregoing  statement  of  Heyman  was  perfectly 
clear  and  consistent  with  the  other  evidence  in  the 
case  the  Master  accepted  it  as  a  true  statement 
of  fact.  Afterwards  Hevman  modified  his  testi- 
mony  in  some  very  important  partculars  but  the 
inconsistency  was  resolved  by  the  Master  in  favor 
of  the  statement  quoted  above  and  which  is  mi- 


54 


doubtedly  the  correct  statement.  Where  testi- 
mony is  conflicting-  the  judge  who  actually  sees  the 
witness  on  the  stand  and  hears  the  /testimony 
which  he  gives  is  the  one  who  is  best  fitted  to  de- 
cide which  one  of  the  two  conflicting  statements 
is  closer  to  the  truth. 


THE   EVIDENCE   FULLY   SUPPORTS  THE   FINAL   RECREE   MADE 
IN   THIS  ACTION. 

The  right  of  the  trustee  to  take  the  assets  of  a 
bankrupt  which  belong  to  him  at  the  time  of  his 
bankruptcy  are  so  numerous  and  decisive  that  any 
discussion  of  such  a  proposition  before  this  Court 
would  be  absurd.  That  this  right  cannot  be  ob- 
structed by  the  formation  of  a  dummy  corpora' 
tion  to  hold  the  bankrupts  assets  is  a  proposition 
of  law  which  has  already  been  fully  discussed. 

There  is,  therefore,  no  necessity  of  discussing 
here  the  law  in  relation  to  most  of  the  allowances 
which  were  made  to  plaintiff  by  the  Master  as  rep- 
resenting- bills  receivable  belonging  to  Buckman 
on  the  date  of  bankruptcy  and  thereafter  collected 
by  Rauer  to  the  prejudice  of  the  balance  of  Buck- 
man's  creditors. 

We  shall,  however,  discuss  the  special  case  where 
the  assets  so  collected  represented  the  income,  rental 
or  other  consideration  for  the  use  of  machinery 
?nd  equipment  covered  by  the  chattel  mortgage 
executed  by  the  Sunset  to  Rauer 's  dummy,  Werhle. 
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The  Trustee's  right  to  the  income  derived  from  the  machinery 
and  equipment  of  Sunset  Construction  Company  No.  2. 

This  machinery  and  equipment  were  not  sold  in 
the  Bankruptcy  Court  until  December  7,  1916. 
Until  that  time  title  remained  in  Buckman's  trus- 
tee. It  therefore,  follows  that  the  rents  and  profits 
of  the  mortgaged  property,  accruing  prior  to  the 
sale,  were  part  of  the  estate  in  bankruptcy  and  must 
be  distributed  to  the  general  creditors.  For  it  was 
not  until  the  sale  in  bankruptcy  that  the  mort- 
gagee secured  title. 

See  In  re  Brose,  254  Fed.  664  and  authorities 
hereinafter  cited. 

The  filing  of  the  petition  in  bankruptcy  operated 
as  a  caveat  and  injunction  against  the  entire  world, 
and  all  property  then  possessed  by  the  bankrupt 
or  held  for  him  by  any  third  person,  became  a 
part  of  his  estate  in  bankruptcy.  This  doctrine 
has  been  established  by  the  Supreme  Court  of  the 
United  States  in  a  series  of  decisions: 

See  Mueller  v.  Neiigent,  184  U.  S.  1 ; 

Watts  V.  Sachs,  190  U.  S.  1; 

United  States  Fidelity  Company  v.  Gray, 
225  U.  S.  205. 

In  the  instant  case,  the  evidence  shows  that  when 
the  petition  in  bankruptcy  was  filed.  Sunset  Con- 
struction Company  No.  2  owned  and  possessed  the 
machinery  and  equipment  covered  by  the  chattel 
mortgage  executed  in  Rauer's  favor.  At  that  time, 
however,    the    Sunset    claimed    to    be    an    adverse 
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claimant  and,  under  the  circumstances,  the  trustee 
was  not  in  a  position  to  forcibly  seize  the  assets 
so  held.  Later,  however,  it  was  established,  in 
effect,  by  the  Interlocutory  Decree,  that  the  Sunset 
was  not  an  adverse  claimant  but  was  then,  and 
had  been  theretofore,  a  mere  sham, — a  fictitious 
alias  for  Buckman;  that  the  property  possessed  by 
it  was  Buckman 's  property  and  tliat  its  possession 
was  his  possession. 

The  necessary  consequence  of  this  holding  was 
that  title  to  this  machinery  and  equipment  was 
established  in  Buckman 's  trustee  in  bankruptcy 
as  of  the  date  of  the  filing  of  tlie  petition  in  bank- 
ruptcy. 

To  the  general  rule  see: 

Collier    on    Bankruptcy,    11th    Edition,    pp. 

526-7; 
Lov eland  on  Bankrupt cij,  4th  Edition,   §§57 

and  410; 
Murphy  v.  Hoffman  Co.,  211  U.  S.  562; 
White  V.  Schloerh,  178  U.  S.  542. 

The  same  rule  covers  the  income  derived  from 
the  machinery  and  equipment  during  the  bank- 
ruptcy period.  The  situation  with  which  we  are 
immediately  dealing  is  controlled  by  the  law  of 
contracts  as  it  exists  in  this  state  and  the  nde 
governing  the  case  must  be  ascertained  from  the 
decisions  of  its  Courts.  These  decisions  hold  that 
the  increase  of  profit  or  income  from  mortgaged 
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personal  property  does  not  pass  to  the  mortgagee 
unless  the  mortgage  itself  expressly  so  provides. 

In  First  National  Bank  v.  Errecca,  116  Cal.  81 
at  83,  a  chattel  mortgage  was  placed  upon  a  band 
of  sheep  and  the  question  arose  as  to  whether  the 
wool  grown  on  the  sheeps'  backs  and  the  lambs  in 
gestation  at  the  time  the  mortgage  was  executed 
belonged  to  the  mortgagor  or  to  the  mortgagee. 
The  Court  held  these  profits  the  property  of  the 
mortgagor  as  they  were  not  covered  by  the  terms 
of  the  mortgage.  Judge  Van  Fleet,  then  on  the 
State  Supreme  Court  Bench,  concurred  in  the  deci- 
sion. 

See  also: 

Skoobert  v.  De  Motta,  112  Cal.  215; 

The  decisions  in  the  above  cases  are  in  accord' 
ance  with  the  general  rule. 

The  extent  of  the  liability  of  a  mortgagee  is  stated 
in  11  C.  J.  561  as  follows: 

''While  the  right  of  redemption  exists,  a 
mortgagee  in  possession  is  liable  to  account 
for  the  income,  profits  and  proceeds  of  the 
mortgaged  chattel,  and,  if  the  nature  of  the 
property  permits,  he  is  bound  to  exercise  rea- 
sonable diligence  in  keeping  it  employed." 

It  also  appears  from  a  case  in  the  foot  note  to 
the  above  citation  that,  when  a  mortgagee  takes 
possession,  he  is  considered  in  equity  in  the  light 
of  a  trustee  and  is  accountable  for  the  use  and 
profits   of  the  mortgaged  property. 


58 


See  also: 

Mahoneij  v.  Bostirich',  96  Cal.  54. 

In  Rodriquez  de  Cazara  v.  Orena,  80  Cal.  at  32, 

the  syllabus,  sustained  by  the  text,  reads  as  follows : 

"A  mortgagee,  if  he  has  been  in  possession 
of  the  mortgaged  premises,  or  has  received  the 
rents  and  profits,  must  account  for  them  or 
the  value  of  the  use  and  occupation." 

See  also: 

Bank  of  Woodland  v.  Heron,  120  Cal.  614. 

In  Simpson  v.  Ferguson,  112  Cal.  184,  53  Am.  St. 

Rep.   201,  the   Court   quotes   section   670   of  Jones 

on  Mortgages  as  follows: 

'^Even  if  the  rents  and  profits  of  the  mort- 
gaged property  are  expressly  })led(jed  for  the 
security  of  the  mortgage  debt,  tvith  the  right 
to  take  possession  upon  default,  the  mortgagee 
is  not  entitled  to  the  rents  and  profits  imtil 
he  takes  possession,  or  until  possession  is  taken 
in  his  behalf  by  a  receiver."  (Italics  ours.) 

In  Kount^e  v.  Omaha  'ffotel  Co.,  107  U.  S.  378, 
the  Supreme  court  of  the  United  States  say: 

"In  the  case  of  a  mortgage,  the  land  is  in 
the  nature  of  a  pledge;  and  it  is  only  the 
land  itself, — the  specific  thing — which  is 
pledged.  The  rents  and  profits  are  not  pledged ; 
they  belong  to  the  tenant  in  possession, 
whether  the  mortgagor  or  a  third  person 
claiming  under  him  *  *  *  ^  'pjip  taking  of 
the  rents  and  profits  prior  to  the  sale  does  not 
injure  the  mortgagee,  for  the  simple  reason 
that  they  do  not  belong  to  him." 
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See: 

Simpson  v.  Ferguson,  supra  and  cases  there 

cited ; 
Guy  V.  Ide,  6  Cal.  99;  65  Am.  Dec.  490; 
West  V.  Conant,  100  Cal.  231; 
Freemmi  v.  Camphell,  109  Cal.  360; 
Wagar  v.  Stone,  36  Mich.  364; 
Hardin  v.  Hardin,  34  S.  C.  77;  27  Am.  St. 

Rep.  786. 

Thus  it  will  be  seen  that,  even  in  case  the  mort- 
gagor permits  the  mortgagee  to  take  possession 
upon  default,  unless  and  until  the  mortgage  is  law- 
fully foreclosed,  the  mortgagee  has  no  lien  upon 
the  rents  and  profits  of  the  mortgaged  property. 
Clearly,  all  rents  and  profits  derived  by  Rauer 
from  the  machinery  and  equipment  involved  in  this 
case,  accruing  prior  to  December  7th,  1916,  the  date 
of  the  sale  in  bankruptcy, — are  payable  to  plain- 
tiff for  pro  rata  distribution  among  the  general 
creditors. 

The  possession  which  Rauer  took  of  the  property 
was  subsequent  to  the  time  when  Buckman  was 
declared  bankrupt  and  was  without  permission  of 
the  Bankruptcy  Court.  It  was,  accordingly,  unlaw- 
ful and  in  derogation  of  the  jurisdiction  of  that 
Court. 

Collier,  ''Bankruptcy,''  13th  Ed.,  Pg.  803: 

''A  state  Court  has  no  jurisdiction  to  fore- 
close a  mortgage  on  the  bankrupt's  property 
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after  bankruptcy  has  intervened  without  leave 
of  the  bankruptc}^  court  and  making  the  trus- 
tee a  party." 

Certainly  Rauer  has  no  right  to  do  what  the 
state  Court  cannot  do,  and  his  attempt  to  possess 
himself  of  the  mortgaged  chattels  belonging  to  the 
bankrupt  without  notice  to  or  authority  from  the 
Bankruptcy  Court  cannot  confer  upon  him  any  title 
to  the  rentals  received  by  him  from  letting  out  the 
property  so  seized.  Rauer  got  his  first  and  only 
authority  to  possess  himself  or  this  property  in  De" 
cember,  1916,  when  it  was  sold  to  his  dummy,  upon 
his  petition,  by  order  of  the  Bankruptcy  Court.  He 
is  bound  to  account  for  all  rents  received  by  him 
up  to  thai  time. 

In  claiming,  as  counsel  do,  at  p.  67  of  their  brief, 
that  the  law  requires  a  mortgagee  to  apply  all 
rents,  etc.  received  from  the  mortgaged  property  on 
the  mortgage  debt,  counsel  completely  lose  sight 
of  the  fact  of  Buckman's  bankruptcy  and  the  con- 
sequent right  of  the  general  creditors  to  share  in 
proportion  to  their  claims.  Also,  the  rule  men- 
tioned by  counsel  can  only  apply  to  cases  where 
the  mortgagee  is  in  lawful  possession  of  the  mort- 
gaged chattel. 

Where  the  mortgagee  takes  lawful  possession  of 
the  mortgaged  chattel  before  the  foreclosure  of  the 
mortgage,  some  decisions  hold  that  he  is  entitled 
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to  apply  the  amount  of  the  income  to  the  liquida- 
tion of  the  mortgage  debt.  In  order  to  possess  this 
right  however,  he  must  be  in  latvful  possession  of 
the  property  and  actually  apply  the  amount  re- 
ceived on  the  secured  indebtedness.  Rauer  has 
not  made  any  showing  in  this  case  of  either  of 
the  foregoing  essentials.  During  the  short  period 
during  which  Rauer  had  any  possession  of  the 
property  his  possession  was  exceedingly  colorable 
and  really  for  Buckman's  benefit,  as  the  option 
executed  to  Buckman  plainly  shows.  (Tr.  p.3..7..0.) 
Furthermore,  in  every  case  where  Rauer  collected 
money  from  the  rentals  of  the  mortgaged  chattels 
he  applied  the  amounts  collected  to  the  general,  and 
not  to  the  mortgage  account.     (Tr.  p.3..4Z.) 


CONCLUSION. 

The  case  at  bar  has  been  pending  since  Oct.  27, 
1915.  The  appeal  from  the  final  decree  was  taken 
by  Rauer  more  than  a  year  ago.  Rauer  has  been 
granted  most  extraordinary  indulgence  to  present 
and  argue  objections.  He  argued  the  case  when 
it  was  submitted  to  the  Master;  he  argued  it  again 
after  the  Master  had  made  his  draft  report,  and 
the  Master  then  resolved  every  possible  doubt  in 
favor  of  Rauer,  (as  appears  from  a  comparison 
of  his  draft  and  final  reports.)  After  the  Master 
submitted  his  final  report  Rauer  re-argued  the  case 
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before   the   Master   and   again   before   Judge  Van 

Fleet.    Both  the  Master  and  Judge  Van  Fleet  were 

of  the  opinion  that  Rauer  has  profited  illegitimately 

as  a  result  of  his  unfair  tactics  in  covering  up  the 

assets  of  the  bankrupt.     The  Master  says   (Trans. 

38),  referring  to  him: 

"The  funds  have  been  so  mixed  by  him  and 
there  are  so  many  items  of  doubt  and  so  much 
in  evidence  to  show  that  more  of  the  prior 
assets  have  been  received  by  Rauer,  etc." 

And  Judge  Van  Fleet  says   (Trans.  202)  : 

''The  Master,  I  think,  if  he  committed  any 
error,  committed  it  against  the  parties  pre- 
vailing as  to  the  extent  of  the  accounting  re- 
quired." 

The  labor  of  meeting  Rauer 's  persistent  objec- 
tions and  innumerable  obstructions  has  been  monu- 
mental. For  eight  years  he  has  retained  the 
moneys  unlawfully  collected  by  him  and  has  been 
charged  with  legal  interest  thereon  only  since  De-' 
cember,  1921.  Yet  the  record  here  shows  that  he 
lends  money  at  usury  and  ordinarily  receives  2% 
a  month  as  interest.  It  is  safe  to  say  that  these 
delays  and  obstructions  have  profited  Rauer  mightily. 

We  believe  that  this  appeal  was  taken  as  part  of 
appellant's  studied  program  to  exhaust  the  complain- 
ant with  endless  litigation. 
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We  think  it  is  high  time  that  the  penalty  of 
appellant's  devious  methods  should  be  brought  home 
to  him. 

Dated,  San  Francisco, 
November  10, 1923. 

Respectfully  submitted, 

Edwin  H.  Williams, 
Charles  S.  Wheeler,  Jr., 
Attorneys  for  Appellee, 
George  H.  Hatfield,  as  Trustee  in 
Bankruptcy  of  the  Estate  of 
A.  E.  Buckman,  Bankrupt. 
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Statement  of  Facts. 

This  appellee  is  interested  in  only  one  of  the 
two  appeals  presented,  by  this  court's  order,  on 
the  one  transcript  of  record.  With  the  appeal  by 
Rauer  from  the  final  decree  in  favor  of  the  trustee 
adopting  the  master's  report  upon  the  account- 
ing, the  master,  appellee  herein,  has  nothing  to  do. 

This  brief  is  concerned  with  the  other  appeal 
from  the  court's  order  fixing  the  special  master's 
compensation  for  his  services.  As  a  preliminary 
to  the  pointing  out  of  the  very  few  pages  of  a  very 


long  record  upon  which  the  appeal  now  discussed 
rests,  I  state  the  practice  as  to  the  fixing  of  master's 
compensation. 

The  fundamental  rule  is  Equity  Rule,  68,  reading 
in  part  as  follows: 

"The  compensation  to  be  allowed  to  every 
master  shall  be  fixed  by  the  District  Court,  in 
its  discretion,  having  regard  to  all  the  circum- 
stances thereof,  and  the  compensation  sliall  be 
charged  upon  and  borne  by  such  of  the  parties 
in  the  cause  as  the  court  shall  direct." 

Tn  this  district  the  master's  compensation  is  some- 
times covered  by  a  stipulation  of  the  parties  cover- 
ing both  the  amount  and  the  party  or  parties 
chargeable,  followed  generally  by  a  court's  order 
in  accordance  with  the  stipulation.  When  the  parties 
do  not  stipulate,  it  has  been  the  practice  for  the 
master  to  bring  the  matter  to  the  court's  attention 
by  a  petition  for  an  order.  It  was  always  Judge 
Van  Fleet's  desire  that  the  master  in  his  petition 
should  state,  in  addition  to  the  facts  necessary  to 
an  intelligent  exercise  of  the  court's  discretion,  a 
sum  deemed  by  the  master  to  be  just,  together  with 
a  recommendation  on  his  part  as  to  the  party  or 
parties  against  whom  the  fee  should  be  charged 
in  the  first  instance. 

The  present  appeal  does  not  depend  in  any  way 
upon  the  issue  of  the  appeal  from  the  decree.  It 
is  my  request,  and  my  hope,  that  this  court  may 
decide  the  present  appeal  promptly  and  not  sub- 
ject it  to  the  delays  necessary  if  it  should  be  de- 
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f erred  until  decision  of  the  complex  issues  embodied 
in  tlie  main  appeal. 

Accordingly,  I  point  out  now  the  documents  and 
the  pages  of  the  record  upon  wliich  the  present 
appeal  rests,  as  follows: 

1.  The  special  master's  petition  for  com- 
l)ensation,  filed  January  11,  1922,  Record,  pages 
126-128. 

2.  Objections  to  special  master's  petition 
for  compensation  by  defendant  Rauer  addressed 
to  the  Dtistrict  Court,  filed  January  26,  1922, 
Record,  pages  191-198  (apparently  duplicated 
at  Record,  pages  129-136). 

3.  Minute  Order  overruling  exceptions  to 
master's  report  and  fixing  his  compensation, 
dated  September  18,  1922.  Record,  page  199. 

4.  Oral  opinion  of  the  court  accompanying 
above  minute  order,  rendered  September  18, 
1922,  filed  September  25,  1922.  Record,  pages 
200-203. 

5.  Formal  signed  order  overruling  excep- 
tions and  fixing  the  master's  compensation  at 
$1800.00,  ordering  that  it  be  paid  by  defend- 
ant, Rauer,  in  the  first  instance  within  twenty 
(20)  days  from  notice  thereof,  filed  September 
30,  1922.  Record,  pages  203-204,  being  the  order 
herein  appealed  from. 

6.  Assignment  of  errors  on  appeal  from  last 
named  order,  filed  October  14,  1922.  Record, 
pages  380-382. 

At  pages  383  et  seq.  is  tlie  order  allowing  an  ap- 
peal and  the  supersedeas  bond.  Other  papers  with 
respect  to  the  preparation  of  the  record  and  the 
perfecting  of  the  appeal  need  not  be  noticed. 


The  following  pages  of  the  appellant's  brief  are 
the   only   ones   in  which  this  appeal  is   discussed: 

1.  Pages  9-10  stating  the  facts  and  alleging  dis- 
qualification of  the  master  by  bias. 

2.  Pages  16-17  assigning  errors  in  fixing  master's 
compensation. 

3.  Pages  71-73  argument  on  appeal. 

At  pages  58-59,  the  master's  disqualification  by 
interest  is  also  urged  as  a  reason  whereby  the 
court  was  in  error  in  entering  a  decree  upon  the 
master's  report,  a  point  with  which  this  appeal 
has  no  concern. 


ARGUMENT   IPON    ASSIGNMENTS    OF    ERROR    I   AND   II. 

In  the  special  master's  petition  for  compensa- 
tion, this  language  occurs: 

"With  respect  to  the  party  against  whom 
it  is  charged,  it  is  apparent  that  the  usual 
practice  of  this  court  should  be  followed  and 
that  it  should  be  charged  against  the  account- 
ing party,  namely,  the  defendant,  J.  J.  Rauer. 
The  justice  of  following  the  usual  practice  is 
apparent  when  it  is  considered  that  the  trustee 
in  bankruptcy  is  understood  to  have  no  funds 
in  his  possession  and  the  amount  found  due  to 
him  from  the  defendant,  Rauer,  ought  not  to 
be  depleted  to  the  loss  of  the  creditors  in 
bankruptcy. ' ' 

The  master  here  states  the  usual  practice  and 
might  well  have  rested  at  the  close  of  the  opening 
sentence.    What  follows  was  a  makeweight  directed 


to  the  justice  of  following  the  usual  practice.  It 
has  been  seized  upon  by  this  appellant  as  a  basis 
for   appeal. 

The  first  assignment,  designated  by  the  appel- 
lant "exce])tion"  I,  Record,  page  381,  states,  in 
effect,  the  disqualification  of  the  master  because  of 
financial  interest  in  the  payment  of  his  fees. 

The  second  assignment,  or  exception,  Record  381, 
differs  slightly  in  that  it  alleges  that  the  disquali- 
fication rendered  the  value  of  the  master's  services 
nugatory  and  of  no  value. 

Baldly  stated,  the  appellant's  charge  here  and 
in  the  court  below  is  that  the  master's  interest 
was  disclosed  to  frame  his  report  in  favor  of  the 
trustee  in  bankruptcy,  a  party  without  funds,  ex- 
cept as  provided  by  the  decree  herein,  and  against 
the  defendant,  Rauer,  a  party  presumably  solvent, 
to  the  end  that  he  might  be  sure  of  payment  of  his 
compensation;  the  assumption  being  that  the  losing 
party  would  be  ordered  to  make  the  payment,  as 
a  matter  of  course. 

The  statement  several  times  repeated  in  the  ap- 
pellant's brief  (e.  g.,  p.  72)  that  '4t  is  not  the  in- 
tent of  counsel  to  charge  the  master  with  conscious 
bias  or  to  say  he  was  affected  by  the  foregoing 
considerations,"  is  mere  words.  If  it  means  what 
it  says,  it  undercuts  the  objection  to  the  report, 
and  the  charge  of  a  biased  finding,  I  take  it  that  the 
disclaimer  is  only  evidence  of  counsel's  lack  of 
courage  to  stand  behind  a  very  serious  charge. 
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It  will  at  once  occur  to  the  court  (1)  that  it  is 
not  shown  when  the  master  gained  knowledge  of 
the  trustee's  lack  of  funds,  whether  before  or  after 
the  report;  (2)  that  it  is  not  shown,  and  is  not 
the  fact  that  appellant  ever  urged  the  master's 
disqualification  until  his  services  were  completed. 
These  are  minor  points  that  may  be  passed  by  in 
the  presence  of  a  charge  so  serious  to  the  integrity 
of  the  court's  officer.  Let  us  get  at  once  to  the 
meat  of  appellant's  contention. 

If  any  principle  underlies  the  appeal,  it  must  be 
general  in  its  application.  Therefore,  if  appellant 
is  right,  whenever  an  accounting  is  ordered  to  be 
rendered  by  a  solvent  party  in  favor  of  an  insol- 
vent party,  the  master  must  report  in  favor  of  the 
accounting  defendant,  since  otherwise  his  report  will 
be  void  for  personal  bias.  And  the  implications  of 
the  theory  would  seem  to  require  a  charging  of  the 
master's  fees  to  the  insolvent  plaintiff  in  the  ac- 
coimting,  as  the  losing  party. 

In  any  case  where  a  trustee  in  bankruptcy,  hav- 
ing no  other  funds,  sought  to  recover  money  that 
had  been  misappropriated  from  the  bankrupt's 
estate,  no  valid  master's  report  could  ensue  to  ef- 
fectuate the  court's  decree,  unless  (1)  the  master 
was  ignorant  of  the  financial  responsibilities  of  the 
respective  parties;  or,  (2)  being  advised,  should 
work  without  pay;  or,  (3),  a  principle  were  estab- 
lished that  in  all  accountings,  the  plaintiff  in  the 
accounting,  rather  than  the  accounting  defendant, 


should  pay  the  master's  fees  out  of  the  amount  re- 
covered for  the  creditors.  And  in  the  latter  case, 
I  doubt  not  that  this  appellant  would  charge  a 
bias  on  the  part  of  the  master  to  make  the  recovery 
great  enouj^h  to  provide  substantial  compensation 
for  himself;  and  incidentally,  that  the  report  ren- 
dered would  therefore  be  void. 

ApjK'llant's  contention  is  thus  shown  to  be  not 
only  trivial,  but  absurd.  It  has  no  logical  coherence. 
It  seems  to  be  the  product  of  a  mind  without  faith 
in  the  })ossibility  that  men  can  be  honest. 


ARGUMENT  UPON   ASSIGNMENTS  III   AND   IV. 

In  the  master's  petition  he  stated  the  time  em- 
ployed, the  record  examined,  the  amount  involved, 
the  nature  and  difficulty  of  the  services  rendered. 
He  characterizes  the  work  done  and  states  that  it 
was,  without  qualification,  the  most  difficult  in  a 
long  experience  and  gives  his  reasons  therefor. 
(Record  127-128.)  (See  also  the  Master's  Report, 
Record,  pages  21-22).  He  states  that  five  thousand 
dollars  ($5000)  would  be  a  reasonable  fee,  and 
that  four  thousand  two  hundred  dollars  ($4200) 
would  be  the  minimum  that  should  be  allowed. 

Assignment  or  exception  III,  Record  382,  asserts 
error  in  the  court's  order  fixing  one  thousand  eight 
hundred  dollars  ($1800)  as  the  amount  and  that 
the  services  were  of  no  greater  value  than  seven 
hundred  fifty  dollars  ($7oO) . 
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Assignment  IV,  Record  382,  seems  to  be  a  dnpli- 
cate  in  substance  of  assignment  II  to  the  effect 
that  the  services  were  worth  nothing  because  of 
the  master's  disqualification. 

These  assignments  as  to  vakie  of  the  services 
seem  to  be  abandoned  since  there  is  no  discussion 
thereof  in  the  brief.  While  I  believe  that  this  court 
does  not  consider  assignments  of  error  not  noticed 
in  the  briefs,  the  following  brief  argument  is  pre- 
sented on  the  assumption  that  I  may  be  mistaken. 

There  is  absolutely  no  point  in  the  appeal.  The 
fixing  of  a  master's  compensation  and  the  deter- 
mination of  the  party  liable  is  a  matter  within 
the  sound  discretion  of  the  trial  court  and  this 
court  will  interfere  only  in  the  event  of  what 
amounts  to  abuse  of  that  discretion.  No  such  abuse 
is  here  shown  or  can  be  shown. 

It  is  evidenced  to  the  court  that  in  his  petition 
for  a  larger  allowance,  the  special  master  was  far 
out  of  line  with  the  views  of  Judge  Van  Fleet,  a 
disproportion,  I  may  say,  unique  in  my  experience, 
and  one  that  was  at  once  embarassing  and  rather 
humiliating.  The  appellee  recognizes  that  he  must 
have  overestimated  the  value  of  his  services,  and 
yet  feels  that  had  the  full  range  of  those  services 
been  understood,  the  award  would  have  been 
greater.  Yet,  if  the  master  were  here  before  this 
court  as  a  cross-appellant  alleging  that  the  com- 
pensation awarded  were  too  low,  how  could  this 
court  say  that  the  District  Court  had  abused  its 


discretion?  As  the  master's  appeal  would  have  been 
unsuccessful,  so  must  the  present  appeal  be  un- 
successful. 

Citation  of  authority  is  perhaps  unnecessary. 
The  whole  matter  of  master's  fees  and  the  prin- 
ciples which  should  govern  their  determination  were 
considered  by  the  Supreme  Court  of  the  United 
States  in  Neicton  v.  Consolidated  Gas  Co.,  259  U. 
S.  101.  The  lower  court  in  a  rate-fixing  contro- 
versy involving  difficult  questions  and  very  great 
values  had  awarded  the  special  master  one  hun- 
dred eighteen  thousand  dollars  for  about  one  year's 
services.  While  neither  court  fixed  the  compen- 
sation on  the  basis  of  a  per  diem,  the  extent  of 
the  allowance  is  shown  by  the  fact  that  it  figured 
out  on  an  average  over  all  the  consolidated  cases, 
about  $418  per  day.  The  Supreme  Court  held,  in 
effect,  that  while  the  salaries  of  judges  might  be 
held  in  mind,  they  were  of  remote  application  be- 
cause of  the  temporary  nature  of  the  master's 
employment,  and  that  the  master  is  to  be  paid  as  a 
lawyer  is  paid.  It  was  held  that  that  matter  was 
one  for  the  sound  discretion  of  the  trial  court. 
They  held,  however,  that  under  all  the  facts,  the 
award  was  excessive,  and  reduced  it  to  approxi- 
mately fifty  thousand  dollars,  an  average  of  about 
$175  per  day. 

rt  is  submitted  that  the  exceptions  as  to  the 
amount  of  the  master's  compensation  are  with- 
out the  slightest  foundation. 
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DAMAGES  SMOULD  BE  AWARDED  FOK  A  FKIVOLOIS  APPEAL. 

If  Rule  30,  Subd.  2  and  3,  of  the  rules  of  this 
court,  is  ever  to  be  applied,  this  case  would  seem  to 
present  an  appropriate  case  for  its  application. 
There  is  no  substance  whatsoever  in  the  assignments 
of  error,  and  it  must  be  patent  that  the  appeal 
could  only  have  been  sued  out  for  delay.  It  seems 
plain  that  the  purpose  of  the  appellant  must  be 
to  delay  payment  of  the  master's  compensation 
in  the  hope  that  this  court  may  overturn  the  de- 
cree in  the  main  appeal.  Presumably  appellant  con- 
siders that  in  that  case  the  payment  of  master's 
fees  will  be  charged  against  the  trustee  as  the 
losing  party.  Even  in  case  of  the  reversal  or  modi- 
fication of  the  decree,  it  would  not  follow  that  this 
court  would  change  the  incidence  of  the  costs  of 
the  accounting.  A  court  of  equity  does  not  usually 
charge  its  master's  fees  upon  a  party  who  cannot 
pay  them. 

The  appeal  has  resulted  in  hardship  to  the  master 
that  will  not  be  compensated  by  the  7%  interest 
allowed  upon  the  judgment  in  his  favor.  The 
master  is  not  a  litigant,  and,  as  the  court's  officer, 
he  should  be  paid  promptly.  The  fact  that  process 
to  compel  pa,yment  of  his  fees  is  the  summary 
process  of  attachment  for  contempt  indicates  of 
itself  that  such  fees  should  be  paid  at  once. 

In  this  case  the  master's  services  began  in  1917 
(Record,  page  19)  and  continued  until  the  filing  of 
his  report  in  December,   1921    (Record,  page  80). 
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His  compensation  was  not  fixed  until  September, 
1922  (Record,  page  204).  The  further  period  of 
over  a  year  has  elapsed  by  reason  of  this  appeal, 
and  it  is  only  during  the  last  named  period  that 
he  will  have  even  the  partial  compensation  of  in- 
terest. During  all  this  period,  no  payment  for  his 
services  has  been  received.  In  addition,  the  master, 
a  practicing  lawyer,  has  been  compelled  to  present 
this  appeal  in  his  own  behalf,  a  professional  ser- 
vice which  for  another  client  would  be  compensated 
by  an  attorney's  fee. 

It  is  submitted  that  the  appeal  should  be  dis- 
missed, with  interest  and  damages  of  ten  per  cent. 
(lO^O  in  addition  to  the  interest,  and  costs. 

Dated,  San  Francisco, 
November  8, 1923. 

Respectfully   submitted, 
H.  M.  Wright, 

Appellee  in  Person. 
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APPELLANT'S  REPLY  BRIEF. 


The  first  part  of  appellees'  brief  is  directed  to 
the  question  of  the  right  of  appellant  Rauer  to 
have  reviewed  the  decree  of  September  11,  1916, 
and  to  that  question  this  argument  will  be  addressed, 
before  taking  up  the  merits  of  the  appeal. 

In  our  opening  brief,  pages  17  et  seq.,  we  urged 
that  the  decree  of  September  11,  1916,  should  not 
be  construed  as  determining  that  Rauer  was  a  con- 


spirator  with  Buckman  in  the  formation  of  the  cor- 
poration, Sunset  Construction  Company,  for  the 
purpose  of  defrauding  the  creditors  of  Buckman, 
and  we  think  our  reasons  there  advanced  are  quite 
convincing;  but  assuming  we  are  wrong  in  our 
contention,  then  we  urge  that  a  decree  so  determin- 
ing is  not  supported  either  by  the  pleadings  or  by 
the  evidence,  and  should  be  set  aside  on  appeal. 

The  Master's  report  which  became  in  effect  the 
final  judgment  from  which  the  appeal  has  been 
taken,  proceeds  upon  that  which  we  say  is  the  erro- 
neous construction  of  the  decree.  In  the  report  the 
Master  says: 

''Rauer  will  suffer  loss  by  reason  of  the  fact 
that  he  believed  himself  entitled  to  deal  with 
the  Company  after  Buckman 's  bankruptcy  as 
a  separate  entity,  not  affected  by  his  bank- 
ruptcy. These,  however,  are  matters  that  con- 
cern the  correctness  of  the  interlocutory  decree 
only,  and  so  far  as  Rauer  is  concerned,  I  shall 
hereafter  embody  a  recommendation  that  he  be 
allowed  to  prove  his  claim  herein."  (Tran- 
script, page  63.) 

Further  in  the  report  the  Master  says: 

''It  must  be  remembered  that  Rauer  dealt 
with  the  Sunset  Construction  Company  after 
Buckman 's  bankruptcy,  and  undoubtedly  on  the 
theory  that  he  was  safe  in  so  doing  since  the 
Company  had  not  been  declared  a  bankrupt." 
(Transcript,  page  71.) 

Therefore  the  question  as  to  whether  the  decree 
of  September  16th  was  final  and  ai)pealable  is  a 
matter  of  consequence,  and  as  counsel  for  appellee 
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has  devoted  a  large  portion  of  his  brief  to  this  ques- 
tion, we  may  be  pardoned  for  treating  the  matter 
at  some  length. 


THE  APPEAL  OF  SEPTEMBER  11,  1916,  IS  NOT  A  FINAL  DECREE 
AND  CAN  BE  REVIEWED  ONLY  ON  THE  APPEAL  FROM  THE 
FINAL  JUDGMENT,  AND  THERE  IS  NO  QUESTION  THAT 
THE  APPEAL  FROM  THE  FINAL  JUDGMENT  WAS  TAKEN 
WITHIN  TIME  AND  IS  PROPERLY  BEFORE  THIS  COURT. 

Section  128  of  the  Judicial  Code  (see  Federal 
Stat.  Ann.,  2nd  Edition,  Volume  5,  page  607)  pro- 
vides : 

"Circuit  Courts  of  Appeal  shall  exercise  vol- 
imtary  jurisdiction  to  review  by  appeal  or 
writ  of  error  fnal  decisions  in  the  district 
courts.     *     *     *" 

If  the  decree  of  September  11,  1916,  is  not  final, 
an  appeal  therefrom  would  not  lie,  and  it  can  be 
reviewed  only  through  an  appeal  from  a  final 
judgment  in  the  courts. 

The  question  as  to  what  constitutes  a  final  decree 
has  been  the  subject  of  much  discussion.  In  the 
notes  to  the  above  citation,  the  subject  is  treated 
at  great  leng-th,  and  many  cases  are  cited.  We  refer 
specially  to  pages  611,  612  and  613.  The  rule  estab- 
lished b}^  the  decision  is  this: 

"Where  a  decree  is  made  fixing  the  liability 
and  rights  of  the  parties,  and  which  decree 
refers  the  case  to  a  Master  for  a  judicial  pur- 
pose, such  for  instance  as  a  statement  of  ac- 
count upon  which  a  further  decree  is  to  be 
entered,  the  appeal  is  not  final." 


In  the  instant  case,  not  only  does  the  decree  order 

an  accounting,  but  in  terms  it  directs  the  Master 

to  report  his  accounting  to  the  court  that  further 

action  may  be  taken  thereon.      (Transcript,   page 

16) ;  and  in  the  complaint  itself,  the  prayer  asks: 

^'That  an  accounting  be  had  from  said  de- 
fendants of  the  assets  and  profits  of  said  cor- 
poration since  the  month  of  January,  1914." 
(Transcript,  page  7.) 

It  is  true  that  if  a  decree  is  entered  directing 
something  to  be  done,  which  is  simply  in  execution 
of  the  decree,  the  decree  may  be  regarded  as  final; 
but  where  the  act  to  be  done  is  judicial  in  its  char- 
acter, and  is  not  designed  to  be  final  but  is  subject 
to  confirmation  by  the  court  directing  the  act  to  be 
done,  the  decree  is  but  interlocutory  and  is  not 
reviewable  by  direct  appeal. 

In  the  case  of 

Cal.  National  Bank  v.  Stateler,  171  U.   S., 
at  page  447, 
it  is  said,  quoting  from  the  opinion : 

''Motion  is  made  to  dismiss  this  writ  of  error 
upon  the  ground  that  no  Federal  question  is 
involved  in  this  case. 

Without,  however,  expressing  an  opinion 
upon  this, — we  think  the  case  will  have  to  be 
dismissed  on  the  ground  that  the  order  ap- 
pealed from  is  not  a  final  order  within  the  de- 
cisions of  this  court.     *    *     * 

The  settled  rule  is  that  if  a  Superior  Court 
makes  a  decree  fixing  the  liability  and  rights  of 
the  parties,  and  refers  the  case  to  a  master  or 
subordinate  court  for  a  judicial  purpose,  such, 
for  instance,  as  a  statement  of  account  upon 


Avliich  a  further  decree  is  to  be  entered,  the 
decree  is  not  final.  Craighead  v.  Wilson,  18 
How.  199  (15:332);  Beebe  v.  Russell,  19  How. 
283  (15:668);  Kevstone  Manganese  &  Iron  Co. 
V.  Martin,  132  U.  S.  91  (33:275);  Lodge  v. 
Twell,  135  U.  S.  232  (34:153);  McGourkey  v. 
Toledo  &  Ohio  C.  Railway  Co.,  146  U.  S.  536 
(36:1079);  Union  Mutual  Life  Lis.  Co.  v. 
Kirchotf,  160  U.  S.  374  (4)  :461) ;  Hollander  v. 
Fechheimer,  162  IT.  S.  326  (40:985). 

The  writ  of  error  is  therefore  dismissed." 

See 

Simkins  Fed.  Suit  in  Equity,  page  636; 
Keystone  Iron  Co.  v.  Martin,  132  U.   S.  p. 

91,  and  Rose's  Annotations  thereto; 
s.  c.  5th  Ann.  Case  177. 

In  the  notes  to  5th  Ann.  Case  177,  it  is  said 
while  there  is  some  diversity  among  the  courts  of 
several  states  as  to  what  is  an  interlocutory  decree, 
the  United  States  Courts  hold  that  where  an  ac- 
counting is  to  follow  as  a  judicial  matter,  the  judg- 
ment is  not  final. 

In  the  very  late  case  of 

Clement    v.    Duncan,    39    Cal.    App.    Dec, 

page  13, 

it  is  said: 

''An  interlocutory  decree  in  an  action  for  a 
dissolution  of  a  partnership  and  for  an  account- 
ing based  upon  findings  which  determine  none 
of  the  questions  at  issue  except  the  fact  of  part- 
nership and  the  existence  of  mutual  and  un- 
determined claims  and  demands  and  upon  a 
conclusion  of  law  w^hich  declares  no  more 
than  that  an  accounting  is  necessary,  is  not  a 
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full  and  final  determination  of  all  tlie  issues 
raised  by  the  pleadings,  and  a  dismissal  of  an 
appeal  from  such  a  decree  does  not  pi'eclude  its 
review  on  appeal  from  the  final  judgment." 

See 

Rossi  V.  Caire,  64  Cal.  Dec.  237. 

In  the  annotations  to  Section  128  of  the  Judicial 
Code  found  in  the  5th  Federal  Stat.  Ann.,  page  612, 
under  the  subdivision  4,  ''References  and  Account- 
ing", there  will  be  found  a  quite  full  discussion  of 
this  question  as  to  what  is  a  final  judgment,  and  a 
lengthy  list  of  cases  from  U.  S.  Supreme  Court  is 
cited.  We  ask  the  court  to  read  that  note,  which 
to  our  mind  is  exhaustive  of  this  question. 

The  motion  of  appellee  to  dismiss  the  appeal  is 
based  on  two  gromids:  First,  that  no  appeal  was 
taken  within  six  months  from  the  decree  of  Septem- 
ber 11,  1916,  and  secondly,  that  some  of  the  de- 
fendants named  in  the  original  bill  were  not  served 
with  the  appeal  process. 

There  is  no  question,  of  course,  that  an  appeal 
was  properly  taken  from  the  final  decree  within 
due  time. 

In  answer  to  the  motion  to  dismiss  because  some 
of  the  defendants  were  not  served  with  due  process, 
attention  is  called  to  the  facts  embodied  in  the 
affidavit  on  file  herein  that  the  defendants  not  served 
with  process  had  died  long  prior  to  the  entry  of  the 
judgment;  that  no  representatives  of  their  estates 
have  been  substituted,  and  further,  the  judgment  of 


the  lower  coui't  was  in  favor  of  the  defendants  who 
were  deceased,  and  no  appeal  was  taken  therefrom 
by  any  of  the  parties  to  this  present  appeal.  The 
appellant  Rauer  simply  appeals  from  that  part  of 
the  judgment  which  decrees  he  must  pay  a  certain 
sum  of  money  to  the  trustee  in  bankruptcy.  He 
does  not  appeal  from  that  part  of  the  judgment  dis- 
missing the  defendants,  who  have  died,  from  the 
action;  and,  as  before  stated,  the  trustee  in  bank- 
ruptcy has  taken  no  appeal  at  all  from  the  judg- 
ment. Furthermore,  it  may  be  suggested  that  a 
judgment  taken  against  a  dead  man,  without  repre- 
sentation of  his  estate,  is  void;  and  if  the  appeal 
were  taken  after  a  valid  judgment,  and  a  respondent 
to  the  appeal  had  died  after  the  appeal  was  taken, 
the  dismissal  of  the  appeal  would  not  be  the  proper 
practice,  but  under  the  Compiled  Statutes  of  1916, 
page  1308,  notice  would  have  to  be  given  to  sub- 
stitute a  representative  of  the  estate. 


REPLY  ARGOIENTS  ADDRESSED  TO  MERITS  OF  THE  CASE. 

Much  of  appellee's  brief,  and  much  of  the  oral 
argument  was  directed  to  items  and  amounts  ap- 
pearing in  the  record.  The  report  of  the  Master 
finds  that  on  F(^bruary  19,  1915,  the  date  that  Buck- 
man  voluntarily  filed  his  petition  in  bankruptcy,  the 
Sunset  Construction  Company  was  indebted  to 
Rauer  in  the  sum  of  $18,746.22  (Trans,  p.  77); 
and  later  is  shown  by  the  record  that  the  Sunset 
Construction  Company  became  indebted  to  Rauer 
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in  the  additional  sum  of  $18,561.54,  thus  making  a 
total  of  $37,307.76.  No  appeal  was  taken  by  the 
trustee  from  this  report,  and  therefore  so  far  as  the 
trustee  is  concerned,  the  figures  found  by  the  Master 
must  be  accepted  as  correct.  Certainly  Rauer  was 
not  putting  his  good  money  into  the  Sunset  Con- 
struction Company  to  keep  it  afloat  and  going  to 
that  extent  to  defraud  Buckman's  creditors.  It 
will  be  remembered  that  Rauer  is  the  only  creditor 
of  the  Sunset  Construction  Company  and  that  as 
far  as  the  record  shows  the  only  creditors  of  Buck- 
man  were  persons  who  had  claims  against  him  prior 
to  the  formation  of  either  of  the  two  corporations. 
Sunset  Construction  Company,  excepting  only  the 
creditor  the  woman  who  obtained  a  judgment 
against  him  for  $15,000.00  for  breach  of  promise  of 
marriage,  and  which  judgment  led  to  Buckman 
filing  his  voluntary  petition  in  bankruptcy. 

The  record  shows  that  Buckman  had  no  assets 
of  any  kind  whatsoever  at  the  time  he  filed  his 
petition  in  bankruptcy,  and  as  recited  by  the  Mas- 
ter in  his  petition  for  compensation,  unless  judg- 
ment was  obtained  against  Rauer  in  the  instant 
case,  there  would  be  no  funds  whatever  belonging 
to  the  bankrupt  estate. 

The  accounts  of  the  Sunset  Construction  Com- 
pany were  most  carefully  examined.  Nowhere  is 
there  any  suggestion  that  Rauer  had  any  dealings 
with  the  Sunset  Construction  Company,  excepting 
that  of  a  man  lending  money  thereto,  and  these 
transactions  extended  over  a  period  of  many  years. 


Complaint  is  made  by  the  appellees  that  Raiier 
drove  a  hard  bargin  with  the  Smiset  Construction 
Company,  and  the  terms  upon  which  he  lent  money. 
While  the  interest  rate  charged  by  Rauer  was 
high,  yet  as  found  by  the  Master,  the  enterprise  in 
which  the  Sunset  Construction  Company  was  en- 
gaged, and  without  financial  responsibility  called 
for  a  high  rate  of  interest. 

If  it  were  a  fact  that  Rauer  did  drive  a  hard 
bargain  with  the  Sunset  Construction  Company  in 
his  financial  dealings  with  them,  such  conduct  is 
quite  out  of  line  with  the  thought  that  Rauer  and 
Buckman  were  acting  in  concert  for  the  advance- 
ment of  especially  Buckman 's  interest. 

Fraud  is  never  presumed,  and  no  transaction  is 
shown  by  this  record  indicative  in  any  wise  of  a 
purpose  on  the  part  of  Rauer  to  defraud  the  cred- 
itors of  Buckman.  There  is  no  evidence  to  show 
that  Rauer  ever  knew  that  Buckman  had  a  cred- 
itor, much  less  that  Rauer  knew  that  the  Sunset 
Construction  Company  was  a  cloak  whereby  Buck- 
man  could  defeat  his  creditors. 

Comment  is  made  by  counsel  that  Rauer  referred 
to  Buckman  as  the  ''whole  shooting  match".  Buck- 
man  was  the  general  manager  of  the  corporation. 
He  had  full  power  from  the  board  of  directors  to 
enter  into  the  contracts  with  persons  doing  busi- 
ness with  the  corporation,  and  unquestionably  he 
was  the  active  man  representing  the  corporation, 
and  in  the  language  of  the  street  he  was  "the  whole 
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sliooting  match".  That  does  not  mean  that  Rauer 
did  not  view  the  Sunset  Construction  Company  as 
a  corporation,  simply  because  Buckman  was  the 
''whole  shooting  match"  in  connection  with  the 
carrying  on  of  its  affairs.  The  Sunset  Construc- 
tion Company  functioned  completely  as  a  corpora- 
tion. All  the  accounts  and  transactions  were  with 
the  Sunset  Construction  Company;  not  only  the 
transactions  that  Rauer  had  with  the  Sunset  Con- 
struction Company,  but  all  transactions  of  all  par- 
ties shown  by  the  books,  were  with  the  Sunset 
Construction  Company. 

If  it  were  a  fact  that  Buckman  formed  this  cor- 
poration for  the  purpose  of  defeating  his  creditors, 
this  would  not  affect  Rauer 's  right  to  do  business 
with  the  corporation,  xjrovided  he  was  not  a  party 
to  a  conspiracy  in  the  formation  of  the  corporation, 
or  engaged  in  the  scheme  to  defraud  Buckman 's 
creditors.  The  complaint  in  this  action  does  not 
even  suggest  that  Rauer  had  anything  to  do  with 
the  affairs  of  the  corporation,  and  his  connection 
with  Buckman,  as  shown  by  the  complaint  is  that 
of  a  person  who  acquired  the  shares  of  stock  some 
three  years  after  the  formation  of  the  corporation. 

The  Master  who  heard  the  testimony  in  this  case 
certainly  did  not  think  that  Rauer  w^as  a  party  to 
any  fraud.  This  is  conclusively  established  by 
the  fact  that  the  Master  states  that  in  his  opinion 
a  hardship  is  worked  upon  Rauer  by  the  construc- 
tion that  he,  the  Master,  places  upon  the  decree, 
and  that  Rauer  believed  he  could  safely  transact 
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business  with  the  Sunset  Construction  Company 
not  affected  by  the  fact  that  Buckman  personally 
had  filed  a  petition  in  bankruptcy. 

Certainly  it  will  not  be  suggested  that  if  the 
Master  believed  Rauer  to  have  been  guilty  of  en- 
tering into  a  conspirac}^  with  Buckman  to  defraud 
Buckman 's  creditors,  that  the  Master  would  go 
out  of  his  way  to  say  that  he  would  embody  a 
recommendation  that  Rauer  be  allowed  to  prove 
his  claim  against  the  bankrupt  estate.  Not  only 
is  there  no  evidence  to  warrant  a  conclusion  that 
Rauer  was  a  party  to  any  conspiracy,  but  the  con- 
trary is  to  our  mind  most  conclusively  established 
by  the  facts  that  Rauer  is  the  only  creditor  of  the 
Sunset  Construction  Company,  and  that  to  the 
amount  of  some  $37,307.76,  and  that  the  Master 
reports  that  his  construction  of  the  decree  works 
such  a  hardship  upon  Rauer  that  he  will  endeavor 
to  get  relief  for  Rauer  by  joining  in  a  request  that 
he  be  allowed  to  prove  the  amount  of  his  claim 
against  the  bankrupt's  estate.  This  measure  we 
can  hardly  assume  the  Master  would  have  sug- 
gested if  Rauer 's  losses  had  been  the  result  of 
a  fraudulent  conspiracy  in  wdiich  Rauer  actively 
participated  for  the  purpose  of  defrauding  others. 

The  final  decree  in  this  case  is  in  favor  of  Buck- 
man  for  his  costs.  (See  Transcript  page  206.) 
How  could  this  be  reconciled  with  the  theory  that 
even  Buckman  was  a  party  to  any  fraudulent  con- 
spiracy? It  will  be  remembered  that  the  petition 
in  bankruptcy  was  a  voluntary  petition,  and  was 
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brought  about  by  the  procurement  of  the  judgment 
against  Buckman  by  a  woman  for  breach  of 
promise  of  marriage. 

The  corporations  were  formed  in  the  years  1910 
and  1911;  the  judgment  for  breach  of  promise  of 
marriage  was  obtained  in  1914. 

On  page  32  and  33,  et  seq.  of  Appellant's  Open- 
ing Brief,  it  is  urged  that  the  shares  of  stock 
owned  by  Buckman  in  the  Sunset  Construction  Com- 
pany were  pledged  to  Rauer.  Concerning  this 
transaction  or  pledge,  and  the  validity  thereof,  no 
question  whatever  can  be  made,  excepting  only  the 
general  objection  that  the  whole  corporation  scheme 
was  a  measure  adopted  by  Buckman  and  Rauer 
to  defraud  Buckman 's  creditors.  Buckman,  how- 
ever, did  pledge  his  shares  of  stock  to  Rauer  for 
money  advanced  by  Rauer,  to  secure  the  payment 
of  a  $20,000.00  note.  (Transcript  p.  233.)  Rauer 
testified  that  at  the  pledgee  sale  he  sold  these 
shares,  and  it  appears  that  Meadows  subsequently 
became  the  owner  thereof,  but  w^hether  the  pledgee 
sale  was  effective  or  not,  the  pledge  undoubtedly 
existed,  and  the  rights  of  the  trustee  as  successor 
in  interest  of  the  pledgor,  is  subject  to  the  rights 
of  either  Rauer  as  pledgee,  or  Meadows,  as  owner, 
and  neither  of  these  rights  is  recognized  in  the 
accounting. 

The  appellee  on  pages  33  and  34  of  his  brief, 
urges  that  Rauer  is  not  in  a  position  to  make  this 
point  because  he  testified  that  he  sold  the  property 
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at  the  pledgee  sale,  and  it  is  also  claimed  by  the 
appellee  that  Meadows  has  not  appealed  from  the 
judgment  declaring  that  the  trustee  is  the  owner 
of  these  shares,  and  therefore  the  judgment  con- 
cludes the  question  that  the  trustee  is  the  owner  of 
the  shares. 

The  interlocutory  order  was  not  a  final  order, 
and  Meadows  could  not  appeal  therefrom.  It  ap- 
pears from  the  affidavit  filed  at  the  time  of  the 
argument  that  Meadows  died  on  the  9th  day  of  Au- 
gust, 1920,  in  the  City  and  County  of  San  Francisco, 
and  there  has  been  no  administration  upon  his 
estate,  and  no  one  has  been  substituted  in  this  liti- 
gation to  represent  the  Meadows  interest.  The  final 
judgment  in  this  case  was  entered  on  November  6> 
1922.  Therefore  the  judgment  is  void  as  against 
the  Meadows  interest.  Rauer  can  defend  against 
the  claim  of  the  trustees  by  showing  a  title  out- 
standing in  a  third  person.  The  plaintiff  must  re- 
cover upon  the  strength  of  his  own  title.  The  rec- 
ord in  this  case  establishes  beyond  question  that 
these  shares  of  stock  are  either  held  by  Rauer  as 
pledgee,  or  the  shares  of  stock  belong  to  the  estate 
of  Meadows,  and  in  no  event  is  the  trustee  as  the 
successor  of  the  pledgor  entitled  to  any  accounting 
unless  the  rights  of  Rauer  as  pledgee,  or  the  rights 
of  the  estate  of  Meadows,  as  an  owner,  are  given 
effect. 

Counsel  for  appellees  in  his  oral  argument  stated 
that  the  appellant  had  not  conformed  to  the  rules, 
in  that  in  his  brief  references  to  the  Transcript 
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were  largely  omitted.  This  is  not  the  fact,  as  the 
brief  is  full  of  references  to  the  Transcript,  and 
counsel  for  appellant  has  been  in  every  way  fair 
to  appellee  and  his  counsel. 

This,  however,  is  not  the  case  with  counsel  for 
appellee.  The  brief  they  filed  is  in  our  estimation 
unfair  in  many  of  the  statements  of  the  facts.  They 
have  quoted  and  addressed  themselves  to  single 
sentences  and  entirely  omitted  the  context  which 
explains  those  sentences  in  an  entirely  different 
way. 

Appellant  here  reiterates  the  statements  made 
several  times  in  his  brief  that  there  is  not  a  bit  of 
evidence  anywhere  in  the  record  that  shows  any 
fraud  on  the  part  of  J.  J.  Rauer.  Counsel  say 
(page  4)  that  the  record  fairly  teems  with  testi- 
mony on  the  subject  of  Buckman's  ownership  of 
the  corporation.  We  say  the  record  is  full  of  evi- 
dence that  the  corporation  was  a  functioning  cor- 
poration, having  meetings  of  its  directors,  passing 
resolutions,  etc.  (Transcript  pp.  227  (bottom)  299, 
300,  305,  306)  and  the  Master  says  undoubtedly  it 
acted  as  a  corporation  (Transcript  p.  304),  and 
that  Rauer  dealt  with  it  as  such  (Transcript  p.  63). 
That  it  adopted  a  resolution  giving  A.  E.  Buckman 
authority  to  do  business  for  it,  and  that  Buckman 
showed  this  authority  to  J.  J.  Rauer,  (Transcript 
p.  303)  and  that  upon  that  Mr.  Rauer  founded  his 
dealings  with  the  corporation  through  Buckman; 
and  further  that  Rauer  had  absolutely  nothing  to  do 
with  the  internal  affairs  of  the  corporation  (Tran- 
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script  pages  299-300) ;  that  Rauer  knew  nothing  of 
its  internal  affairs  and  never  heard  what  salary 
Buckman  w^as  getting  till  he  heard  it  in  the  Bank- 
ruptcy Court.    (Transcript  p.  238.) 

Suppose  for  the  sake  of  argument,  the  Sunset 
Construction  Company  was  Buckman,  nevertheless 
since  Buckman  represented  it  as  the  Sunset  Con- 
struction Company,  and  Eauer  did  business  witti 
it  upon  that  understanding,  Buckman  would  be 
foreclosed  from  saying  otherwise,  and  Buckman 'a 
trustee  stands  in  no  different  position  than  Buck- 
man.  The  Master  makes  the  statement  (Transcript 
p.  304)  that  ^^undouhtedhj  it  (the  Sunset  Construc- 
tion Co.)  acted  as  a  corporation",  see  also  p.  63. 

Counsel  say  Buckman  drew  money  from  the  Sun- 
set Construction  Company  as  he  desired  it,  in- 
cluding personal  living  expenses  (page  5  of  brief), 
citing  Transcript  folios  210-211.  We  ask  the  court 
to  read  all  of  these  pages  of  the  transcript,  and 
also  page  305  of  the  transcript.  It  will  be  seen 
therefrom  that  Buckman  apparently  did  not  draw 
his  salary  in  a  lump  sum  every  month  but  drew 
upon  it  as  he  needed  it  for  his  personal  expenses. 
There  is  no  evidence  that  Rauer  had  any  knowledge 
of  their  affairs,  much  less  that  Rauer  profited  or 
schemed  to  bring  it  about.  This  is  an  every  day 
occurrence,  and  it  does  not  in  any  way  establish  that 
Buckman  was  the  owner  of  the  company,  much  less 
that  Rauer  knew  it,  and  it  does  not  prejudice  Rauer 's 
position  in  dealing  with  it  as  such.    Buckman  testi- 
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fies  that  none  of  the  mone3^s  advanced  by  Rauer  were 
advanced  to  him  personally.    (Transcript  p.  230.) 

Counsel  say,  (page  7  of  brief)  that  Rauer  took 
duplicate   notes   and   securities;   that   he   took  one 
note  from  the  corporation  and  took  another  note 
from  Buckman  covering  the  same  indebtedness,  and 
quote  Rauer  as   saying  when  asked   why  he   took 
this  note  of  Buckman 's,  that  there  was  really  no 
reason   for   it   as   Buckman   was   really   the   whole 
shooting-match.     As  a  matter  of  fact,  when  Rauer 
so   testified   some   years   after   the   occurrence   the 
legal  reason  for  his  taking  the  note  of  Buckman 
was  not  uppermost  in  his  mind,  and  that  reason 
was   this:   Having   advanced   some   $20,000   to   the 
company,    the    assets    of    which    never    were    very 
strong,  he  w^anted  to  get  all  the  security  he  could, 
and  demanded  a  pledge  of  the  stock  from  Buck- 
man.     In  order  to  make  this  pledge  a  proper  one, 
he  took  Buckman 's  individual  note  and  Buckman 
pledged   his   individual   stock   as   security   for   the 
I)ayment  of  his  individual  note.     That  this  amount 
represented   the   same   indebtedness   appears   from 
both  the  Sunset  Construction  Company's  books  and 
from  Rauer 's  books;  and  always  appeared  therein, 
could  always  have  been  ascertained  to  have  been 
so  by  anj^body  who  desired  to  inquire.     There  was 
no  concealment  of  any  assets  nor  was  there  any 
concealment  of  any  facts,  and  where  inquiry  was 
made  concerning  these  matters  these  facts  were  un- 
hesitatingly stated  both  by  the   Sunset   Construc- 
tion Company  and  by  Rauer. 


Counsel  state  in  their  arguments  that  it  was  not 
until  the  examination  before  the  Referee  that  these 
matters  developed,  that  Rauer  did  not  testify  to 
them  in  the  hearing  in  the  District  Court.  We 
reply,  that  the  hearing  in  the  District  Court  was 
confined  to  one  subject,  and  that  was:  Who  was 
the  owner  of  the  stock  that  was  pledged  to  Rauer? 
And  testimony  upon  these  other  matters  had  no 
place  in  that  hearing  . 

Rauer  collected  interest  upon  only  one  indebted- 
ness, and  not  upon  any  duplicate  or  triplicate  in- 
debtednesses. He  collected  it  at  1%%  a  month  for 
a  while,  and  then  at  2%  a  month,  but  most  of  this 
Interest  he  did  not  collect,  but  today  holds  the 
checks  of  the  Sunset  Construction  Company  repre- 
senting this  unpaid  interest. 

Rauer 's  accounts  and  the  admitted  facts  in  evi- 
dence show  that  he  advanced  to  the  Sunset  Con- 
struction Company  during  the  time  that  he  was 
loaning  it  money,  altogether  some  $105,000  before 
March,  1915,  and  thereafter  some  $20,000  more. 
Outside  of  the  $20,000  first  advanced  to  the  Sun- 
set Construction  Company,  most  of  this  was  bor- 
rowed by  Rauer  for  the  construction  Company 
from  a  money  lender  named  Judah  Boas,  who 
charged  1%%  P^i*  month  for  the  use  of  that 
money.  Rauer  stood  good  for  this  money  and 
received  only  %%  as  his  share  for  the  risk  of 
standing  good  for  all  this  principal  and  all  this 
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interest   to  Judah   Boas    (see  Rauer's   and   Buck- 
man's   testimony,    Transcript   pages   301-2-5). 

Fillmore  Biickman,  the  secretary  and  bookkeeper 
of  the  Sunset  Construction  Company  testifies  that 
his  accounts  and  Rauer's  accounts,  always  tallied 
approximately.      (Transcript  page  299.) 

Counsel  make  a  great  ado  about  what  they  claim 
Rauer's  concealment  of  i)ayments  to  him,  saying 
that  some  $23,000  were  paid  to  him  of  which  his 
books  show  no  account.  (Brief  page  12.)  The 
reason  why  these  payments  did  not  show  in  that 
account  was  this,  and  it  is  fully  explained  in  the 
testimony:  that  shortly  after  the  $20,000  note  was 
taken  by  Rauer,  he  ceased  keeping  books  of  the 
amounts  paid  by  him,  and  the  amounts  loaned  by 
him  to  the  Sunset  Construction  Company,  and  the 
amounts  received  by  him  from  the  Sunset  Con- 
struction Company,  but  simply  took  checks.  That 
is  when  he  advanced  money  for  them  they  would 
give  him  their  check,  and  when  he  would  be  paid 
by  them,  or  on  any  accounts  assigned  to  him,  he 
w^ould  return  to  the  Sunset  Construction  Company 
checks  that  he  held  in  the  amount  of  such  money 
received,  and  that  because  he  happened  to  have  no 
regular  bookkeeper  at  that  time  that  is  the  only 
account  he  kept.  This  matter  was  most  fully  gone 
into  on  the  trial,  and  counsel  for  appellee  are  not 
putting  forth  their  contention  in  good  faith. 

In  the  record  before  this  court  the  testimony  is 
very  much  abbreviated,  but  there  is  sufficient  to 
show   that   these   are   the   facts   and   references   to 
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transcript  pages  177,  295,  298  and  299  will  show 
this.  This  is  also  further  substantiated  by  the 
list  of  unpaid  checks  still  held  by  Rauer,  on  pages 

281-282. 

The  claim  of  counsel  (page  8  of  brief)  that  the 
notes  held  by  Rauer  in  December,  1913,  showed  an 
indebtedness  of  $70,000.00,  instead  of  an  actual 
indebtedness  of  $20,000.00  and  that  this  is  evidence 
of  fraud  is  entirely  unsubstantiated  by  the  testi- 
mony, for  there  was  never  any  contention  by  any- 
body that  the  indebtedness  was  any  more  than  it 
actually  was,  and  Fillmore  Buckman  testifies  that 
the  Sunset  Company's  books  never  showed  any 
greater  indebtedness  than  the  actual  indebtedness, 
and  that  Rauer 's  accounts  always  tallied  with  theirs. 
(See  Transcript  page  299.)  The  duplicate  notes 
were  taken  simply,  as  heretofore  shown,  because 
different  kinds  of  securities  were  taken  for  the  bal- 
ance; and  none  of  these  securities  were  anywhere 
near  sufficient  to  secure  the  claim  of  Rauer.  What 
possible  reason  could  there  be  for  Rauer  claim- 
ing any  greater  amount  of  indebtedness  than  there 
was  owing  to  him,  when  there  were  no  assets  any- 
where near  the  amount  that  was  actually  coming  to 
him. 

Every  one  of  these  instances  which  counsel  cite 
as  glaring  evidence  of  Rauer 's  attempt  to  deceive 
is  clearly  explained  by  the  testimony  and  shows 
that  Rauer  was  perfectly  innocent  of  any  fraud 
throughout,  and  this  is  conclusively  found  by  the 
Master  himself  when  he  savs  that  Rauer  dealt  with 
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the  company  in  the  honest  belief  that  he  had  a  right 
to  deal  with  it.  (p.  63  Transcript  and  37  and  38.) 
If  it  had  been  designed  either  by  Buckman,  or  by 
Rauer  to  conceal  the  actual  character  and  extent 
of  the  transactions  between  them,  certainly  they 
would  have  adopted  a  careful  and  apparently  or- 
derly plan,  whereas  their  dealings  showed  that  they 
were  carried  on  without  any  co-ordination  or  at- 
tempt at  conformity. 

Addressing  ourselves  to  the  item  of  the  collection 
from  the  Federal  Construction  Company,  counsel 
say,  (page  36  of  brief),  that  the  Master  gives  two 
reasons  for  allowing  one-half  of  this  collection  as 
a  charge  against  Rauer.  It  is  true  in  his  tentative 
report  he  did  suggest  another  reason,  but  this  rea- 
son was  not  adopted  in  the  final  report  that  he  filed, 
and  in  the  final  report,  pages  73-74  of  Transcript, 
he  only  gives  one  reason  for  his  allowance,  and  that 
reason  we  attack. 

As  to  the  other  reason  that  this  was  a  contract 
made  before  bankruptcy,  and  although  nothing  had 
been  done  on  the  contract  up  to  the  bankruptcy, 
and  it  was  wholly  performed  after  bankruptcy  by 
Buckman  and  by  Rauer  (Transcript  p.  352),  with- 
out any  interference  by  the  trustee,  and  not  until 
a  year  afterwards  was  any  claim  made  by  the  trus- 
tee that  this  was  an  asset  of  the  bankrupt.  It 
seems  to  us  that  the  Master  was  perfectly  correct 
in  abandoning  such  a  contention. 
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CHATTEL  MORTGAGE. 

Counsel  (page  38  of  brief)  say  that  our  statement 
that  Rauer  had  possession  of  the  equipment  at  all 
times  after  bankruptcy  is  not  substantiated  by  the 
evidence.  The}^  say  that  in  fact  he  did  not  get  pos- 
session until  immediately  before  the  decree  of  the 
Superior  Court  was  rendered.  This  is  not  true. 
The  fact  is  the  Master  has  charged  Rauer  with 
rental  of  this  equipment  for  periods  long  antedating 
that  time,  and  the  direct  testimony  is  that  Rauer 
took  charge  of  the  equipment  on  March  20,  1915, 
which  was  one  month  after  the  bankruptcy.  (Tran- 
script page  364.) 

Neither  was  this  possession  of  Rauer  colorable,  as 
counsel  seek  to  make  it  appear  by  referring  to  an 
agreement  between  Buckman  and  Rauer  with  refer- 
ence to  a  sale  for  $2500.00.  This  agreement  and 
sale  to  Buckman  was  only  of  three  sand  machines, 
and  there  was  no  agreement  with  reference  to  any 
other  part  of  the  equipment.  (See  Transcript  pages 
364-370.) 

Counsel  state  the  contract  with  the  Federal  Con- 
struction Compam^  was  completed  January,  1916, 
and  that  this  was  long  before  the  time  when  Rauer 
took  possession  of  the  equipment  under  the  chattel 
mortgage.  This  is  another  one  of  counsel's  mis- 
statements of  facts. 

Counsel  say  that  Rauer  did  not  give  Buckman 
credit  upon  the  mortgage  indebtedness,  but  upon 
the  general  running  account  (p.  39  of  brief).     The 
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general  running  account  included  the  mortgage  in- 
debtedness, and  if  it  was  not,  that  can  be  done  at 
any  time  since  Rauer  has  a  right  to  do  this. 

Counsel  say  on  page  39  of  brief  that  the  Master 
treats  the  San  Bruno  contract  as  if  it  was  partly 
made  to  cover  Buckman's  services,  but  say  that  the 
testimony  shows  that  the  services  rendered  by  Buck- 
man  were  of  little  or  no  service,  and  quote  some 
testimony  of  S.  B.  Doyle  and  J.  A.  Bowling,  citing 
pages  355  and  359. 

We  ask  the  court  to  read  the  remainder  of  the 
quotation  from  page  359,  represented  in  counsel's 
quotation  by  stars.  This  shows  that  even  according 
to  the  testimony  of  J.  A.  Bowling,  who  tried  to 
keep  from  paying  the  Sunset  Construction  Company 
and  Rauer  what  was  coming  under  the  contract, 
testifies  that  Buckman  was  on  the  job  every  morn- 
ing. 

It  also  appears  from  the  further  testimony  that 
Buckman  was  very  instrumental  in  getting  this 
contract  and  the  money  for  it.  (Transcript  page 
362.) 

With  reference  to  the  expense  of  repairing  the 
equipment,  counsel  is  just  as  unfair  as  they  are 
all  through  the  rest  of  their  brief.  They  cite,  page 
41,  the  testimony  of  Rauer  to  this  effect,  ''I  could 
not  estimate  what  I  paid  out  for  repairing  the  sand 
machines",  as  a  statement  indicating  that  Rauer 
did  not  pay  it  out,  or  knew  notliinoj  about  what  he 
had  actually  paid  out.    We  submit  that  the  proper 
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interpretation  of  that  statement  is  that  the  amount 
was  so  large  it  was  hard  for  him  to  estimate;  but 
Rauei'  is  more  specific  in  his  testimony,  and  states 
amounts  actually  paid  by  him  for  that.  (Tran- 
script pages  365,  369,  370.)  It  is  true  the  Master 
excluded  Rauer's  account  showing  pajTuents  of 
$2025.96  for  these  expenses,  which  account  sets 
forth  fully  the  items  of  each  expenditure,  upon  the 
ground  that  Rauer  did  not  accompany  the  account 
by  receipted  bills  from  the  parties  to  whom  he  had 
actually  paid  the  money.  (See  pages  185-190  Tran- 
script.) 

It  will  be  noted  that  the  bill  of  the  Pacific  Gas  & 
Electric  Company  which  counsel  comments  upon  on 
pages  40-41  is  not  among  those,  and  we  ask  the 
court  to  read  the  testimony  as  to  this  last  bill  (Tran- 
script page  369),  and  it  will  clearly  show  counsel's 
comment  is  unwarranted. 

On  page  370  of  the  Transcript,  Rauer  testifies  to 
the  amounts  paid  out  by  him  for  the  rent  of  the 
sand  machine  patent.  Counsel  say  there  is  no  such 
testimony. 

Page  44,  counsel  take  up  the  $300.00  Academy  of 
Science  collection  and  quote  an  isolated  extract  of 
testimony.  Page  309  of  the  Transcript  shows  how 
misleading  their  quotation  is.  On  the  latter  page 
it  appears  that  the  cost  of  finishing  up  this  work 
(and  which  was  after  Buckman's  bankruptcy)  was 
$500.00,  and  for  that  was  received  only  $300.00. 
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Rauer  paid  for  this  work,  and  all  lie  got  was  the 
$300.00. 

Page  45,  counsel  say  that  the  correction  (which  we 
call  attention  to  in  our  brief)  of  "January"  to 
"June",  is  not  correct.  The  Master  in  his  report, 
page  75  of  Transcript,  agrees  with  us  and  quotes 
this  time  as  being  June. 

Page  45  of  the  brief,  counsel  comment  on  the 
name  of  "Reeder  &  Foster",  as  follows:  "The 
Master  says  that  Reeder  &  Foster  is  probably  an- 
other name  for  "Foster,  Vogt  Co.",  and  counsel 
add,  "used  by  Rauer  to  confuse  his  account."  Such 
a  comment  is  unwarranted  and  vicious. 

Nowhere  in  Rauer 's  testimony  is  there  any  at- 
tempt to  confuse  any  account. 

It  will  also  be  noted  that  counsel  confess  (their 
brief  p.  45)  that  this  contract  was  assigned  to  Rauer 
before  bankruptcy,  and  therefore  any  collections 
which  might  have  been  made  by  him  should  not, 
even  under  counsel's  and  the  Master's  theory,  be 
accounted  for  to  the  trustee. 

The  consideration  of  these  various  items,  of 
course,  is  to  our  mind  entirely  academic,  for  the 
main  underlying  and  controlling  principles  entitle 
Rauer  to  offset  any  collections  which  he  might  have 
made  in  his  dealings  with  the  Sunset  Construction 
Company  against  any  moneys  that  were  owing  to 
him,  and  even  the  Master  has  found  that  the  Sunset 
Construction  Company  owed  Rauer  $18,746.22  on 
February   19,   1915,  the  date  of  Buckman's  bank- 
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riiptcy  (Transcript  p.  77) ;  and  the  testimony  of 
Rauer  and  others,  is  to  the  effect  that  in  the  deal- 
ings subsequent  to  that  date,  the  Sunset  Construc- 
tion Company  became  indebted  to  Rauer  in  an  ad- 
ditional $18,000.  (Transcript  p.  368.)  It  seems  to 
us  that  every  justice  and  equity  is  with  Rauer. 

The  record  shows  that  Rauer  as  the  mortgagee  of 
all  the  machinery  had  taken  possession  mider  the 
terms  of  his  mortgage  and  that  under  a  decree  of 
foreclosure  in  an  action  in  which  the  Sunset  Con- 
struction Company,  the  mortgagor,  was  defendant 
the  property  was  sold  and  he  had  purchased  the 
property  himself.  After  this  decree  of  foreclosure 
the  trustee  in  bankruptcy  took  possession  of  this 
machinery  proceeding  upon  the  idea  that  the  Sunset 
Construction  Company  was  not  the  owner  of  the 
property,  and  that  the  trustee  in  bankruptcy  should 
have  been  made  a  party  to  the  foreclosure  suit. 
Rauer,  thereupon  filed  a  petition  in  the  bankruptcy 
court,  asking  the  property  be  sold  through  the 
bankruptcy  court,  and  that  the  proceeds  of  this  sale 
be  impounded  to  abide  the  determination  as  to  who 
was  entitled  to  the  money.  Rauer  desired  to  obtain 
title,  and  the  money  derived  from  the  sale  he  had  a 
right  to  have  applied  on  his  mortgage,  whether 
Buckman  was  the  mortgagor  or  whether  the  Sunset 
Construction  Company  was  the  mortgagor, — because 
as  mortgagee  he  was  entitled  to  have  the  mortgaged 
property  sold  and  the  proceeds  applied;  and  the 
property  was  sold  as  the  trustee  in  bankruptcy 
wanted  it  sold,  and  the  proceeds  of  the  sale  are  im- 
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pounded  awaiting  the  determination  of  this  litiga- 
tion. (See  Item  3  of  the  Final  Decree,  Transcript 
page  206.)  Surely  this  was  a  more  sensible  way  of 
proceeding  than  to  have  litigation  to  determine 
whether  the  sale  under  the  judgment  of  foreclosure 
against  the  Sunset  Construction  Company  alone 
passed  title.  We  do  not  see  how  it  can  be  construed 
as  anything  excepting  a  disposition  to  pursue  an 
unobjectionable  course  to  get  results. 

The  property  was  sold  for  $3701.60,  and  this  is  the 
property  for  the  use  of  which  the  Master  charges 
Rauer  with  $9006.99  and  refused  to  allow  the 
amount  to  be  credited  on  the  mortgage,  but  decrees 
that  Rauer  must  pay  the  full  amount  to  the  trustees, 
although  the  amount  for  which  the  property  was 
mortgaged  will  not  be  discharged  by  applying  the 
purchase  price  and  the  rental  value  against  the  in- 
debtedness. 

On  page  60  of  appellee's  brief  it  seems  to  be 
conceded  that  if  the  mortgagee  has  lawful  posses- 
sion of  the  mortgage  he  may  apply  the  rents  against 
the  mortgage  debt,  but  it  is  alleged  that  Rauer 's 
possession  of  the  mortgaged  property  was  unlawful, 
and  therefore  he  should  not  be  allowed  to  apply  the 
rental  values  against  the  mortgage  indebtedness. 
The  Master  finds  (Transcript  page  44)  : 

''The  mortgage  was  given  in  June,  1914,  to 
secure  a  note  for  $5000.00  and  future  advances. 
*  *  *  It  contained  a  clause  allowing  the 
mortgagee  to  take  possession  after  default.  The 
notes  were  payable  on  demand,  and  since  there 
was  a  continuing  balance  of  indebtedness,  it  is 
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probable  a  default  occurred  at  an  early  date. 
*  *  *  Since  the  mortgage  provided  the  mort- 
gagee might  take  possession,  Rauer  was  enti- 
tled to  do  so  at  any  time  after  default."  (Page 
46,  Transcript.) 

Even  if  it  be  assumed  that  the  Sunset  Construc- 
tion Company  was  simply  Buckman  in  another 
form,  the  trustee  in  bankruptcy  would  have  no 
greater  rights  than  Buckman,  and  the  mortgagee 
would  be  entitled  to  possession.  Rauer 's  possession 
as  a  mortgagee  therefor  was  not  unlawful. 

In  Jones  on  Mortgages,  Sec.  715,  it  is  said : 

"It  is  not  essential  to  the  status  of  a  mort- 
gagee in  possession  that  possession  should  have 
been  taken  under  the  mortgage,  nor  with  the 
consent  of  the  mortgagor.  It  is  enough  that  the 
possession  be  peaceable  and  legally  acquired." 
(Citing  cases.) 

There  is  no  question  that  Rauer 's  possession  of 
the  machinery  was  peaceably  and  legally  acquired. 
It  will  be  assumed  that  the  possession  of  a  mortgagee 
is  lawful,  and  further  it  may  be  urged  that  since 
Rauer  by  the  terms  of  the  mortgage  was  entitled 
to  possession,  if  any  further  consent  were  required, 
equity  would  consider  that  is  done  which  ought  to 
be  done. 

This  subject  is  most  fully  covered  in  pages  58  et 
seq.  of  the  opening  brief  for  appellant. 

In  conclusion  we  make  the  following  suggestions: 

First :     The  issues  presented  by  the  pleadings  are 

directed  to  the  question  of  fraud  in  the  transfer  by 
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Buckmaii  to  Rauer  of  shares  of  stock  m  the  Sunset 
Construction  Company,  and  no  issue  is  raised  by 
the  pleadings  as  to  whether  Rauer  was  a  party  con- 
s^Diring  with  Buckman  in  the  formation  of  the  Sun- 
set Construction  Company  to  defraud  Buckman 's 
creditors. 

Second:  That  the  Master  erred  in  not  allowing 
Rauer  credit  in  his  account  for  the  items  specially 
pointed  out  in  appellant's  briefs,  and  particularly 
in  not  allowing  Rauer  to  charge  against  his  mort- 
gage indebtedness  the  value  of  the  use  of  the  mort- 
gaged property. 

Third:  The  judgment  is  based  on  the  report  of 
the  Referee  whose  demand  for  $5000.00  compen- 
sation for  services  could  only  be  paid  out  of  a  fund 
created  by  a  judgment  in  favor  of  the  trustee  in 
bankruptcy  against  the  defendant  Rauer. 

And,  lastly,  Rauer  can  be  held  liable  only  upon 
the  theory  that  he  was  a  party  to  a  fraud  with 
Buckman  in  the  creation  of  the  Sunset  Construction 
Company,  a  corporation,  or  in  the  carrying  on  of 
business  of  said  corporation  for  the  purpose  of  de- 
frauding Buckman 's  creditors. 

No  reason  can  be  suggested  why  Rauer  should 
engage  in  such  a  conspiracy.  No  evidence  is  offered 
showing  or  tending  to  show  that  Rauer  even  had  an 
acquaintance  with  Buckman  at  the  time  of  the  for- 
mation of  the  Sunset  Construction  Company,  much 
less  that  he  knew  the  Sunset  Construction  Company 
was  formed  for  the  alleged  purpose  of  defrauding 
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Bucknian's  creditors,  and  the  Master  finds  tliat 
Rauer  in  gO(xl  faith  believed  he  had  the  right  to 
transact  business  ^vith  the  Sunset  Construction 
Company,  and  the  judgment  of  the  court  in  favor 
of  Buckman,  dismissing-  him  from  the  action  and 
allowing  his  costs  of  suit  is  absolutely  irreconcilable 
with  the  idea  that  Rauer  was  a  party  to  any  con- 
spiracy with  Buckman  to  defraud  Buckman 's 
creditors. 

Fraud  is  never  presumed.  The  Master  reports  a 
judgment  against  Rauer — feels  constrained  so  to  do 
because  of  his  interpretation  of  the  so-called  inter- 
locutory decree,  and  this  interlocutory  decree,  as  we 
have  shown,  has  no  basis  in  the  pleadings  for  a 
judgment  that  Rauer  was  a  party  with  Buckman  in 
the  scheme  of  defrauding  Buckman 's  creditors;  and 
further  the  evidence  before  the  court,  and  upon 
which  the  decree  was  based  lends  not  the  slightest 
support  to  any  judgment  decreeing  that  Rauer  was 
a  party  to  a  conspiracy  in  the  formation  of  the 
Simset  Construction  Company  to  defraud  Buck- 
man's  creditors. 

The  record  shows  there  is  owing  to  Rauer  because 
of  his  dealings  with  the  Sunset  Construction  Com- 
pany an  unpaid  balance  of  $37,307.76.  If  to  that 
sum  be  added  the  amount  of  the  present  judgment, 
there  will  be  a  sum  of  over  $50,000.00  of  a  loss 
suffered  by  Rauer. 

Let  it  be  borne  in  mind  that  basicly  the  plaintiff 
as  trustee  for  the  creditors  is  entitled  to  recover 
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only  upon  the  theory  that  Rauer  through  a  consum- 
mated fraudulent  conspiracy  has  deprived  such 
creditors  of  a  sum  of  money  represented  by  the 
amount  of  the  judgment  in  this  case.  How  can  a 
judgment  upon  such  a  theory  be  sustained  when 
the  record  shows  that  Rauer  instead  of  wrongly  and 
fraudulently  depleting  any  assets  to  which  Buckman 
could  in  any  way  lay  claim,  has  added  to  those  assets 
in  the  sum  of  $37,307.76? 

To  our  mind  the  judgment  in  this  case  is  very 
wrong,  and  we  submit  it  should  be  set  aside. 

Dated,  San  Francisco, 


November  26, 1923. 


H.  M.  Anthony, 

J.  B.  ZiMDARS, 

Wm.  Grant, 
Attorneys  for  Appellant. 
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(1)  The  rei)ly  brief  of  appellant  Rauer  opens 
with  certain  quotations  from  the  report  of  the 
Master  which  are  there  stated  to  be  "in  effect  the 
final  judgment  from  which  the  appeal  has  been 
taken".  These  quotations  are  used  to  support  the 
theory  that  Rauer  dealt  with  the  Sunset  Construc- 
tion Company  in  good   faith  believing  it  to  be  a 


bona  fide  corporation.    That  question  was  not  before 

tlie  Master  for  determination  as  it  had  already  been 

tried  and  decided  by  Judge  Van  Fleet  at  the  trial 

of  the  case  in  chief.    This  fact  is  recognized  by  the 

Master  and  stated  by  him  in  terms  to  be  the  rule 

governing  him   in  the   hearing   of    evidence   upon 

Rauer's   account.      (Trans.   61.)      But   the   Master 

found  many  things  in  Rauer's  account  which  go 

to  show  that  the  account  was  false  and  fraudulent 

and  unworthy  of  credit,  and  that  Rauer  was  not 

acting  in  good  faith  in  rendering  the  same.     We 

quote  from  the  Master's  report: 

"Neither  the  Sunset  Construction  Company 
nor  the  defendant  Rauer  kept  adequate  books 
of  account.  The  witness  Rauer  did  not  con- 
fine himself  to  clear  answers  to  questions  but 
volunteered  much  that  was  not  pertinent  thus 
destroying  the  orderly  presentation  of  the  facts. 
The  statements  filed  are  confused,  misarranged 
and  not  at  all  complete."     (Trans.  22.) 

'^  Furthermore  both  of  the  statements  of  ac- 
count are  vitiated  by  extensive  omissions." 
(Trans.  24.) 

"Furthermore  the  account,  though  professing 
on  its  face  to  be  supported  by  numbered 
vouchers,  was  not  so  supported.  The  testi- 
mony in  regard  to  it  was  confused,  uncertain 
and  lacking  as  regards  many  items  and  there 
was  much  omitted  that  should  have  been  in- 
cluded."    (Trans.  64.) 

"The  funds  have  been  so  mixed  by  him 
(Rauer)  and  there  are  so  many  items  of  doubt, 
and  so  much  in  the  evidence  to  show  that  more 
of  the  prior  assets  of  the  Company  have  been 
received  by  Rauer  than  can  be  here  traced." 
etc.     (Trans.  39.) 


Moreover  the  Miister  shows  that  Rauer's  claim 
against  the  Sunset  Construction  Company  as  origi- 
nally made  was  $39,318.18  (Trans.  24)  while  the 
amount  finally  fixed  by  the  Master  was  $18,746.22, 
(Trans.  78)  and  to  this  holding  of  the  Master  Rauer 
takes  no  exception. 

Accordingly  we  take  it  as  fairly  well  established 
by  the  evidence  that  great  doubt  exists  as  to  whether 
Rauer  really  has  any  claim  whatever  against  either 
Buckman  or  his  alias,  the  Sunset  Construction  Com- 
pany. The  original  draft  report  of  the  Master 
found  that  he  had  none.  But  the  Master,  as  a 
prudent  and  conservative  man,  finally  resolved  all 
doubts  in  favor  of  Rauer  and  allowed  him  every- 
thing that  was  not  clearly  xJi'oven  to  belong  to  the 
estate  in  bankruptcy.  So  far  did  he  go  in  this  re- 
spect that  Judge  Van  Fleet  in  reviewing  his  re- 
port said, 

''The  Master,  I  think,  if  he  committed  any 
error  committed  it  against  the  parties  prevail- 
ing as  to  the  extent  of  the  accounting  required. ' ' 
(Trans.  202.) 

But  Rauer's  jjolicy  of  equivocation,  and,  in  many 
instances,  deliberate  falsification, — the  failure  of 
both  parties  to  keep  proper  books  of  accoimt,  or 
to  render  a  proper  account  before  the  Master  or 
vouchers  in  support  thereof, — and  their  ingenious 
scheme  of  ''exchanging  checks"  and  taking  dupli- 
cate evidences  of  indebtedness, — made  it  humanly 
impossible  to  get  at  the  truth  through  the  examina- 


tioii  of  hostile  witnesses.  Practically  every  wit- 
ness in  the  case  was  hostile,  and  most  of  them  were 
defendants.  It  does  not  follow,  then,  that  there  is 
any  admitted  debt  due  to  Rauer.  We  merely  suf- 
fered through  the  difficulties  of  jjroof  to  the  ex- 
tent that  the  Master  •  hesitated,  and  finally  con- 
cluded not  to  reduce  his  claim  more  than  $20,000. 

(2)  On  the  day  when  this  case  was  called  for 
argument  before  the  Circuit  Court  of  Appeals  an 
affidavit  was  filed  in  behalf  of  Rauer  showing  that 
defendant  Meadows  had  died  some  three  years 
theretofore  and  it  was  stated  orally,  that  counsel 
for  plaintiff  had  never  been  informed  of  that  fact. 
No  suggestion  of  this  point  was  ever  made  to  the 
lower  Court,  no  assignment  of  error  is  predicated 
upon  it,  and  no  mention  of  it  is  made  in  the  open- 
ing brief  of  appellant.  Yet  in  his  reply  brief 
(pg.  13)  Rauer  contends  that  this  fact  voids  the 
so-called  "interlocutory  decree"  against  Meadows. 
That  judgment  decrees  that  the  stock  of  the  Sun- 
set Construction  Company  which  Meadows  claimed 
to  own  was  in  reality  the  property  of  Buckman 
and  passed  to  Buckman 's  estate  in  bankruptcy. 

The  so-called  "interlocutory"  decree  (which  was 
rendered  in  the  lifetime  of  Meadows),  vested  title 
to  these  shares  of  stock  as  well  as  all  assets  of  the 
company  in  Buckman 's  trustee  in  bankruptcy 
(Trans.  15),  but  no  accounting  was  ordered  in  re- 
spect to  said  stock  as  nothing  further  remained 
to  be  done  save  to  deliver  them  in  accordance  with 
the  terms  of  that  decree.     The  accounting  was  in 


terms  confined  to  the  defendants  other  than 
Meadows,  and  the  Master's  report  shows  that  Mea- 
dows did  not  appear  before  him  either  as  an  ac- 
counting party  or  otherwise.  (Trans.  19-20.)  So 
far  as  these  shares  of  stock  were  concerned,  the 
final  nature  of  the  so-called  "interlocutory"  decree 
is  not  open  to  question.  The  "final"  decree  does 
not  refer  directly  or  indirectly  to  these  shares  of 
stock  and  makes  no  mention  of  them.  The  account- 
ing ordered  was  in  respect  of  other  property  and 
other  parties. 

Rauer  now  claims  that  the  death  of  Meadows, 
subsequent  to  the  time  when  the  "interlocutory" 
decree  was  made  voids  the  judgment  against  Mea- 
dows because  Meadows  had  no  right  to  appeal 
therefrom.  In  tlu^  same  breath,  counsel  contend 
that  Meadows'  right  to  a]3peal  was  confined  to  the 
so-called  "final"  decree  tvhich  didn't  even  mention 
these  shares, — these  same  shares  being  the  only  prop- 
erty in  which  Meadows  had  any  interest.  We  believe 
that  this  contention  shows  the  weakness  of  Rauer 's 
position.  On  all  principles  of  logic  and  common 
sense  the  right  of  Meadows  to  appeal  should  be 
confined  to  that  decrc^e  which  finally  disposed  of 
the  property  to  which  he  claimed  title, — not  to  the 
decree  which  ignored  the  very  existence  of  that 
property. 

(3)  Rauer  asserts  that  all  his  transactions  were 
with  the  corporation.  Sunset  Construction  Company, 
and  that  his  books  agreed  with  those  of  that  concern 
and  that  the  balance  was  clearlv  shown  bevond  dis- 


pute  on  both  sets  of  books.  Tins  is  glaringly  con- 
trary to  the  evidence.  Rauer  dealt  with  Buckman, 
the  individual,  in  all  cases  and  finally  took  Buck- 
man's  personal  and  individual  note  for  $20,000 
to  cover  the  alleged  corporate  indebtedness.  The 
Master's  report  and  the  argument  in  our  first  brief, 
pages  12-13,  establish  the  fact  that  Rauer  swelled 
his  account  with  charges  that  were  stricken  there- 
from as  unwarranted  and  void;  that  these  charges 
amounted  to  approximately  $20,000  (which  tallies 
with  the  amount  of  the  Buckman  note,  a  duplicate 
evidence  of  indebtedness),  and  that  Rauer 's  own 
statements  under  oath  as  to  the  amount  of  the  bal- 
ance due  him  from  the  Sunset  Construction  Com- 
pany were  inconsistent  and  thoroughly  unreliable, 
if  not  worse.  (Trans.  284.)  Rauer  rendered  no 
explanation  of  these  inconsistencies  although  he 
was  called  upon  to  do  so,  and  they  go  far  to  in- 
dicate that  his  claim,  as  asserted  in  his  accounts 
filed  with  the  Master,  was  a  false  and  fraudulent 
claim  to  the  extent  of  more  than  $20,000.  The 
account  claimed  a  balance  due  Rauer  as  of  date 
of  bankruptcy  of  $39,318.18  and  the  Master  finds 
the  true  amount  then  due  to  be  $18,746.22.  This 
finding  of  the  Mavster  is  not  challenged  hy  Bauer. 

The  attempted  explanation  of  Rauer  as  to  the 
reason  why  he  omitted  to  include  in  his  account 
payments  of  upwards  of  $23,000  made  to  him  by 
checks  from  the  Sunset  Construction  (/ompany, 
seems  to  us  to  be  well  nigh  childish.  He  says  he 
ceased  to  keep  books!    (Reply  Brief  18.)      So  he 


didirt  enter  these  ^23,000  payments  on  the  books 
(which  the  evidence  showed  were  actually  kept  dur- 
ing this  period  Trans.  286-294),  but  merely  ^'ex- 
changed  checks"  with  the  Sunset.  It  occurs  to  us 
that  if  a  professional  usurer  (and  Rauer  is  one 
under  the  definition  of  the  California  statute,  Trans. 
32-33),  desired  to  cover  up  his  dealings  with  a 
client,  and  destroy  evidence  of  the  condition  of 
his  accounts,  no  scheme  could  be  better  convinced 
to  accom])lish  that  end  than  to  ''exchange  checks" 
instead  of  making  book  entries  of  the  transactions, 
and  then  to  take  duplicate  evidences  of  the  same 
indebtedness.  Rauer  did  both  these  things  and  we 
reassert  our  claim  that  they  show  that  the  motive 
back  of  these  methods  was  sinister  and  corrupt. 

(4)  It  is  stated  by  Rauer  (Reply  Brief  17)  that 
he  collected  interest  uj)on  only  one  indebtedness. 
But  the  payments  represented  by  these  checks  for 
over  $23,000  above  referred  to  (and  which  were 
omitted  from  his  account),  included  interest  pay- 
ments of  $6619.  (Trans.  295.)  None  of  these  in- 
terest payments  were  credited  either  in  Rauer 's 
accoimts,  in  his  books,  or  on  the  back  of  the  promis- 
sory notes  which  he  held.    He  testified, 

"I  did  not  collect  $400  a  month  interest  on 
the  $20,000  note.  I  never  got  a  ten  cent  piece 
interest  on  that  note."     (Trans.  273.) 

This  testimony  is  false  and  its  falsity  is  estab- 
lished by  the  stipulation  of  Rauer 's  own  counsel. 
(Trans,  p.  295.) 
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(5)  Rauer  asserts  that  the  only  creditors  of 
Buckman  were  such  as  had  claims  against  him 
arising  prior  to  the  formation  of  either  Sunset 
Construction  Company.  There  is  not  one  word  in 
this  record  which  supports  that  assertion  and,  as 
the  original  Sunset  was  incorporated  in  December, 
1911,  and  the  bankruptcy  was  in  February,  1915, 
the  contrary  would  be  inferred.  Nor  does  the  rec- 
ord show  that  the  Brown  judgment  was  for  breach 
of  promise.  Even  if  it  were,  neither  Buckman  nor 
Rauer  had  a  right  to  defeat  its  collection  by  the 
fraudulent  manipulation  of  Buckman 's  assets,  and 
counsel  must  be  hard  pressed  indeed  to  attempt  to 
prejudice  this  C^ourt  against  the  many  creditors  of 
Buckman  by  wholly  unwarranted  innuendos  against 
one  of  them. 

(6)  In  Rauer 's  account  his  dealings  respecting 
the  Academy  of  Sciences  contract  appear  as  a 
single  entire  transaction  (Trans.  270),  upon  which 
he  collected  $300  and  expended  $588.85.  The  only 
testimony  in  respect  to  this  matter  was  given  by 
Filmore  Buckman  who  stated  that  this  $300  was 
an  old  balance  due  from  the  p re-bankruptcy  period 
and  that  the  expenditures  were  for  extra  work  done 
after  bankruptcy  for  a  percentage  over  costs.  The 
very  bill  for  the  extra  work  appears  on  page  373 
of  the  transcript  and  is  for  $535  plus  10%,  or  $53.50, 
making  a  total  of  $588.50.  This  extra  work,  the 
witness  says  was  done  after  bankruptcy  and  had 
nothing  to  do  with  the  original  contract.  Thus 
Rauer 's  attempt  to  use  it  as  a  charge  to  cover  up 


the  collection  which  he  made  oL'  the  Sunset's  account 
is  exhibited  as  an  obvious  fraud. 

(7)  Rauer  claims  (Reply  Br.  24)  that  we  'con- 
fess' that  the  Reeder  and  Foster  account  was  as- 
signed before  bankrupted'.  Rauer's  contention  is 
that  it  did  not  arise  until  after  bankruptcy.  (Open- 
ing Br.  70.)  He  bases  this  contention  upon  the 
claim  that  the  transcript  contains  a  clerical  error 
when  it  states  (Trans.  335)  that  the  account  arose 
in  January,  1915.  In  order  to  meet  the  claim  that 
there  was  a  clerical  error  in  the  transcript  we  quoted 
from  a  brief  filed  by  Rauer  before  the  Master 
wherein  he  contended  that  there  was  an  assignment 
of  this  account  in  January,  1915,  That  purported 
assignment,  for  good  and  sufficient  reasons,  is  not 
included  in  the  record  before  this  Court,  and  is  only 
relevant  as  showing  that  counsels'  claim  that  there 
is  a  'clerical  error'  in  the  present  transcript  is  at 
absolute  variance  with  the  claim  which  he  made 
in  the  lower  Court.  .  Such  changes  of  position  re- 
quire explanation. 

(8)  If  the  sale  in  bankruptcy  of  the  property 
covered  by  the  chattel  mortgage  was  made  for  the 
reasons  allesjed  on  pages  25-26  of  Rauer's  reph^ 
brief,  it  is  difficult  to  understand  why  the  sale  in 
bankruptcy  was  made,  not  to  Bmier,  but  to  his 
dummy,  (Trans.  281)  and  not  for  $7500,  the  price 
secured  at  the  original  sale,  but  for  $3750.  (Trans. 
367.)  At  tlie  time  of  the  bankruptcy  sale  Rauer 
cancelled  on  his  ledger  the  credit  for  $7500  which 
he  had  previously  given  to  the  Sunset  Construction 
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Co.  (Trans.  294)  and  states  the  reason  as  ''Sale 
of  personal  property  set  aside."  So  the  resale  of 
this  property  in  bankruptcy  was  admittedly  because 
the  prior  sale  by  the  Superior  Court  was  void  and 
of  no  effect.  Rauer  admitted  as  much  when  he 
petitioned  the  bankruptcy  Court  for  a  resale  of  the 
property,  and  his  admission  by  conduct  is  stronger 
than  any  verbal  admission  that  he  could  possibly 
make. 

(9)  The  Reply  Brief,  under  the  headins;  "Chat- 
tel Mortgage"  flatly  disputes  the  statements  made 
by  us  as  to  Rauer 's  dealings  with  the  property 
covered  by  that  mortgage.  It  is  claimed,  first,  that 
the  possession  of  that  property,  taken  by  Rauer, 
was  not  merely  colorable.  This  because  the  option 
dated  August,  1916  (Trans.  370),  included  three 
sand  machines  only,  and  did  not  mention  the  rest  of 
the  chattels.  But  if  we  turn  to  pages  333  and  334 
of  the  transcript  we  find  a  statement  of  account  be- 
tween Rauer  and  Buckman  which  covers  not  only 
the  sand  machines  but  "track  and  cars"  as  well. 
This  constituted  practically  all  the  valuable  portion 
of  the  equipment.  (Trans.  341.)  In  the  statement 
Buckman  is  charged  with  certain  sums  representing 
the  purchase  price  of  the  equipment  and  is  credited 
with  the  rentals  and  profits  earned  by  the  equip- 
ment. This  statement  commences  as  of  date  May 
1,  1916,  before  the  time  when  Rauer  filed  his  action 
to  foreclose  the  mortgage,  but  after  bankruptcy. 
So  Rauer 's  possession  at  that  time  is  disclosed  to 
be  colorable  to  the  last  degree.    The  whole  situation 
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indicates  that  a  i)lan  was  deliberately  conceived  by 
Buckman  and  Raiier  as  a  result  of  which  the  credi- 
tors of  Buckman  in  bankruptcy  would  be  deprived 
of  the  revenues  received  from  the  use  of  these  chat- 
tels, while  Buckman  himself  would  be  credited  with 
every  cent  earned  thereby.  Rauer  claims  he  had  a 
right  during  that  period  to  credit  these  rents  and 
profits  upon  his  mortgage  debt.  But  he  did  not 
do  so.     He  credited  them  to  Buckman,  personally. 

Rauer  claims  that  he  took  possession  of  this  equip- 
ment in  March,  1915,  and  points  to  certain  of  his 
own  testimony  in  the  transcript  which,  as  it  there 
appears,  will  bear  such  a  construction.  But  when 
in  July,  1916,  Rauer  secured  a  collusive  decree  of 
foreclosure  from  the  Superior  Court  he  made  that 
decree  recite  that  he  had  taken  possession  of  these 
chattels  on  the  day  before  the  decree  was  rendered. 
(Trans.  45.) 

''The  certified  copy  of  the  decree  entered  by 
consent  on  the  day  after  the  filing  of  the  com- 
plaint recites  *  *  *  the  delivery  of  the  prop- 
erty, under  mortgage  to  the  plaintiff,  in  the 
interval  between  the  filing  of  the  suit  and  the 
decree  on  the  following  day." 

The  testimony  of  McCoy,  for  ten  years  Buck- 
man's  superintendent  of  equipment,  shows  the  use 
of  this  property  upon  the  various  jobs  in  contro- 
versy, and  indicates  that  it  was  used  under  the 
direction  of  Buckman,  who  was  McCoy's  employer. 
(Trans.  339.) 
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This  decree  was  rendered  while  the  present  action 
was  pending  and,  immediately  thereafter,  Rauer 
executes  a  new  option  to  Buckman  covering  the  pur- 
chase of  the  sand  machine.  (Trans.  370.)  When 
judgment  in  the  present  action  was  rendered  by 
Judge  Van  Fleet,  Rauer  abandoned  all  claim  to  title 
to  the  mortgaged  chattels  and  sought  the  permission 
of  the  bankruptcy  Court  to  sell  them  in  bankruptcy. 
They  were  sold,  accordingly,  in  December,  1916,  to 
Rauer 's  dummy,  and  then,  for  the  first  time  his  title 
was  established.  Yet  as  earl)^  as  May,  1916,  he  had 
attempted  to  exercise  dominion  over  the  chattels  by 
selling  them  to  Buckman  personally,  and  crediting 
him  personally  with  their  rents  and  profits.  Is  it 
any  wonder  that  the  Master  decreed  that  these  rents 
and  profits  should  go  to  the  estate  in  bankruptcy? 
The  Master  was  clearly  right,  as  otherwise  he  would 
have  countenanced  a  flagrantly  illegal  transaction. 

(10)  There  is  another  very  significant  fact  which 
is  developed  from  the  history  of  the  chattel  mort- 
gage. The  appellant  has  printed  in  the  transcript 
a  document  which  they  call  ''Explanation  of  the 
account  of  J.  J.  Rauer."  (Trans.  85.)  In  this 
explanation  thev  refer  (Trans.  89-90-91)  to  the  bal- 
ance of  the  account  which  was  stated  between  Rauer 
and  Buckman  in  March,  1915  (immediately  after 
bankruptcy),  and  which  was  in  the  sum  of  $28,874.82. 
They  claim  that  this  represented  the  whole  balance 
due  to  Rauer  from  the  re-organized  Sunset  Construc- 
tion Co.  with  the  exception  of  $4652.70  which  was 
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omitted  by  inadvertence,  and  that  the  full  balance 
then  due  was  $33,527.52.  They  claim  that  this  full 
balance  was  secured  by  the  chattel  mortgage  and 
that  the  account  was  stated  for  the  purpose  of  lay- 
ing a  foundation  for  a  foreclosure  thereof. 

When  this  foreclosure  proceeding  was  finally 
brought,  a  consent  decree  was  rendered  therein,  and 
that  decree  sets  out,  (1)  that  the  chattel  mortgage 
was  given  to  secure  notes  aggregating  $15,000.  (2) 
that  the  balance  due  on  the  mortgage  debt  (after 
crediting  the  value  of  the  mortgaged  chattels  and 
other  credits),  is  $2500.     (Trans.  45.) 

The  apparently  inconsistent  statements  contained 
in  these  two  documents  (the  foreclosure  decree  and 
Rauer's  "Explanation  of  Account"),  can  be  recon- 
ciled upon  one  theory,  and  upon  one  theory  only. 
That  is,  that  the  notes  for  $15,000  represented  a 
balance  due  Raner  at  the  time  they  were  given, 
which  was  subsequently  increased  to  $33,527.52  by 
the  dealings  thereafter  had  between  the  parties,  and 
that  payments  thereafter  made  reduced  this  balance 
to  $2500  at  the  time  the  foreclosure  decree  was  ren- 
dered. NoAv  the  balance  of  $33,527.52  was  claimed 
by  Rauer  to  be  due  to  him  on  March  15,  1915,  imme- 
diately after  bankruptcy,  and  the  consent  decree  was 
rendered  in  July,  1916.  So  very  large  payments 
must  have  been  received  by  him  and  credited  upon 
this  indebtedness  between  those  dates.  Excluding 
the  value  of  the  chattels  ($7500)  as  fixed  by  the  con- 
sent decree,  the  amount  of  those  payments  would  be 
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$23,527.52.  Yet  the  Master  has  allowed  us  only 
$13,023.19  on  this  account.  We  submit  that  Judge 
Van  Fleet  was  quite  correct  when  he  stated  that  if 
any  error  had  been  made  in  this  case  it  was  in  favor 
of  Rauer. 

(11)  In  his  first  brief,  pg.  70,  Rauer  claims 
error  in  that  he  is  charged  with  $500  as  the  amoimt 
collected  by  him  from  H.  Iverson,  and  $400  from 
Bosworth. 

In  the  'Observations  upon  Master's  Report,'  pre- 
pared and  signed  hy  Rauer 's  attorneys  (Trans.  112), 
it  is  stated, 

"The  Iverson  matter  Mr.  Rauer  himself 
charges  against  his  account  in  his  statement 
page  6." 

And  then  follows  a  statement  admitting  that  both 
these  charges  are  proper  ones.  Why  then  do 
Rauer 's  attorneys  attempt  in  this  Court  to  dispute 
the  action  of  the  Master  in  allowing  these  charges 
against  him? 

We  submit  that  after  having  listened  to  Rauer 's 
attorneys  in  the  lower  Court  confess  the  propriety 
of  charging  him  with  certain  sums,  we  are  not  to 
be  criticized  for  failing  to  insist  that  the  transcript 
should  contain  full  details  in  respect  to  the  admitted 
items.  It  is  characteristic  of  the  defendant  Rauer 
that  he  should  attempt  to  take  advantage  of  this 
situation,  reversing  the  attitude  which  he  took  below 
and  depending  upon  the  omissions  from  the  tran- 
cript  to  justify  his  claim  of  error. 
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We  do  not  believe  that  Rauer's  methods  will  com- 
mend themselves  to  the  United  States  Circuit  Court 
of  Appeals. 

Dated,  San  Francisco, 
December  12,  1923. 

Respectfully  submitted, 

Chas.  S.  Wheeler,  Jr., 
Edwin  H.  Williams, 
Attorneys  for  Appellees. 


No.  4093 

Oltrntit  ©0«rt  of  KppmU 


BLANCHE  CASCADEN,  as  Administratrix  of  the  Estate  of 
DAVID  H.  CASCADEN,  Deceased,  (Substituted  Plain- 
tiff for  DAVID  H.  CASCADEN  and  BLANCHE  CAS- 
CADEN, as  Guardian  of  the  Estate  of  DAVID  H.  CAS- 
CADEN, an  Insane  Person, 

Plaintiff  in  Error, 
vs. 

GEORGE  WEBER, 

Defendant  in  Error. 


®ratt0tn}jt  nf  E^rorli. 


Upon  Writ  of  Error  to  the  United  States  District  Court  of  the 
Territory  of  Alaska,  Fourth  Division. 


B"  H.  F  n 


Filmer  Bros.  Co.  Print,  330  Jackson  St.,  S.  F.,  Cal. 


No.  4093 

MnxUh  BtnttB 

Oltrtmt  (Hanvt  of  App^ala 


BLANCHE  CASCADEN,  as  Administratrix  of  the  Estate  of 
DAVID  H.  CASCADEN,  Deceased,  (Substituted  Plain- 
tife  for  DAVID  H.  CASCADEN  and  BLANCHE  CAS- 
CADEN, as  Guardian  of  the  Estate  of  DAVID  H.  CAS- 
CADEN, an  Insane  Person, 

Plaintiff  in  Error, 
vs. 

GEORGE  WEBER, 

Defendant  in  Error. 


WtmBtrxpt  of  U^rnrb. 


Upon  Writ  of  Error  to  the  United  States  District  Court  of  the 
Territory  of  Alaska,  Fourth  Division. 


Filmer  Bros.  Co.  Print,  330  Jackson  St.,  8.  F.,  Cal. 


INDEX  TO  THE  POINTED  TKxVNSCKiPT  OF 

RECORD. 


I  Clerk's  Note:  When  deemed  likely  to  be  of  an  Important  nature, 
jrrors  or  doubtful  matters  appearing  in  the  original  certified  record  are 
printed  literally  in  italic;  and,  likewise,  cancelled  matter  appearing  in 
tne  original  certified  record  is  printed  and  cancelled  herein  accord- 
ingly. When  possible,  an  omission  from  the  text  is  indicated  by 
printing  in  italic  the  two  words  between  which  the  omission  seems  to 
occ'ir.] 

Page 

Amended  Answer 10 

Amended  Reply   16 

Assignment  of  Error 168 

Bill  of  Exceptions 22 

Bond  on  Writ  of  Error 186 

Certificate   of   Clerk   U.    S.   District   Court   to 

Transcript  of  Record 194 

Certificate  to  Bill  of  Exceptions 166 

Citation  on  Writ  of  Error 191 

Complaint    4 

Exceptions  to  Instructions  Given  and  Refused.  .  170 

EXHIBITS : 

Plaintiff's  Exhibit  "A"— Note  Dated  Oc- 
tober 31,  1917,  Geo.  AVeber,  David 
Petree,  and  D.  H.  Cascaden  to  Far- 
mers Banl?: 85 

Plaintiff's  Exhibit  "B"— Note  Dated  June 
25,  1918,  Geo.  Weber  to  David  H.  Cas- 
caden       86 

Defendant's  Exhibit  No.  1 — Complaint. ...     87 

Defendant's  Exhibit  No.  2— Note  Dated 
Julv  3,  1918,  Fairbanks  Beverage  Co., 
Inc.,  to  David  Cascaden 114 


ii  Blanche  Cascaden 

Index.  Page 

EXHIBITS— Continued : 

Defendant's  Exhibit  No.  3 — Motion  for  De- 
fault       115 

Defendant's  Exhibit  No.  4 — Judgment.  .  .  .   117 
Defendant's    Exhibit    No.    5 — Note    Dated 
February  5,  1918,  D.  Petree  and  D.  H. 

Cascaden  to  George  Weber 127 

Defendant's     Exhibit    No.     6 — Note     Slip 

Dated  June  25,   1918 128 

Defendant's  Exhibit  No.  7 — Minutes  of 
Special  Meeting  of  Board  of  Directors 
of  Fairbanks  Beverage  Company,  Inc., 

June  25,  1918   128 

Instructions  of  the  Court 132 

Judgment  on  Verdict 167 

Motion  for  Judgment  Notwithstanding  Verdict  157 

Motion  for  New  Trial 158 

Motion    to    Dismiss    Affirmative    Defense    and 
Counterclaim  in  Defendant's  Amended  An- 
swer and  for  a  Directed  Verdict  Thereon.  .   130 
Names  and  Addresses  of  Attorneys  of  Record.  .       1 
Order   Allowing    Writ    of    Error    and    Fixing 

Amount  of  Cost  Bond 184 

Order  Extending  Time  to  and  Including  May  20, 

1923,  to  File  Bill  of  Exceptions ,  .     21 

,Order  Extending  Time  to  and  Including  Sep- 
tember 21,  1923,  to  File  Record  and  Docket 

Cause 192 

Order  for  Substitution  183 

Petition  for  Writ  of  Error 181 

Praecipe  for  Transcript  of  Record 2 


vs.  George  Weher.  iii 

Index.  Page 

Request  for  Instructions   151 

Stipulation  in  Re  Defenda^t's  Exhibit  No.  4.  .  115 
Stipulation  Re  Printing  of  Transcript  of  Rec- 
ord    1 

Suggestion  of  Death  and  Petition 182 

TESTIMONY    ON    BEHALF    OF    PLAIN- 
TIFFS: 

CASCADEN,  Mrs.  BLANCHE 22 

Recalled  in  Rebuttal 69 

Cross-examination    71 

Redirect  Examination 80 

Re  cross-examination 81 

WEBER,  GEORGE  24 

Cross-examination    25 

Recalled    63 

Cross-examination    63 

TESTIMONY  ON  BEHALF  OF  DEFEND- 
ANTS : 

BOYD,  M.  R 55 

Cross-examination   60 

Redirect  Examination 62 

MACK,.E.  H \\  65 

THOMPSON,   CHAS.   L 64 

WEBER,  GEORGE  27 

Cross-examination   41 

Redirect  Examination 53 

Recross-examination    54 

Recalled    qq 

^'^^dict   *  * .  ^  ^ ';!'';''  156 

Writ  of  Error jgg 


Names  and  Addresses  of  Attorneys  of  Record. 

JOHN   A.    CLARK,    Attorney   for   Plaintiff   and 
Plaintiff  in  Error,  Fairbanks,  Alaska. 

R.  F.  ROTH,  Attorney  for  Defendant  and  Defend- 
ant in  Error,  Fairbanks,  Alaska. 
[1-] 


In  the  District  Court  for  the  Territory  of  Alaska, 

4  Division. 

No.  2579. 

BLANCHE  CASCADEN,  as  Administratrix  of  the 
Estate  of  DAVID  H.  CASCADEN,  De- 
ceased, 


vs. 
GEORGE  WEBER, 


Plaintiff, 


Defendant. 


Stipulation  Re  Printing  of  Transcript  of  Record. 
It  is  hereby  stipulated  that,  in  printing  the 
papers  and  records  to  be  used  on  the  hearing  on  the 
writ  of  error  in  the  above-entitled  cause,  for  the 
consideration  of  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit,  the  title  of  the 
Court  and  cause  in  full  on  all  papers  shall  be 
omitted,  except  on  the  first  page  of  said  record, 
and  that  there  shall  be  inserted,  in  place  of  said 
title,  on  all  papers  used  as  a  part  of  said  record, 


*Page-number    appearing    at    foot  of  page  of  original  certified  Tran- 
script of  Record. 
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the  words  "Title  of  Court  and  Cause,"  also,  that 
all  endorsements  on  all  papers  used  as  a  part  of  said 
record  shall  be  omitted,  except  the  clerk's  file 
marks  and  the  admission  of  service. 

Dated  at  Fairbanks,  Alaska,  on  this  31st  day  of 
July,  A.  D.  1923. 

JOHN  A.  CLARK. 
Attorney  for  Plaintiff  in  Error. 

E.  F.  ROTH, 
Attorney  for  Defendant  in  Error. 

Filed  Jul.  31,  1923.     Robert  W.  Taylor,  Clerk. 
By  Grace  Fisher,  Deputy.     [2] 


[Title  of  Court  and  Cause.] 

Praecipe  for  Transcript  of  Record. 

To  Rob't  W.  Taylor,  Clerk  of  the  above-entitled 
Court : 
You  will  please  prepare  transcript  of  the  rec- 
ord  in  the  above-entitled  cause,  to  be  filed  in  the  f^ 
office  of  the  Clerk  of  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  at  San 
Francisco,  State  of  California,  on  writ  of  error 
heretofore  perfected  to  said  Court,  and  will  include 
in  said  transcript  the  following  documents,  papers, 
and  records,  to  wit : 

(1)  Complaint. 

(2)  Amended  answer,  as  amended  by  interlinea- 

tion. 

(3)  Amended  reply. 
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(4)  Bill  of  exceptions,  and  order  allowing  and 

settling  same. 

(5)  Judgment. 

(6)  Petition  for  writ  of  error. 

(7)  Assignment  of  error. 

(8)  Suggestion   of   death   and  petition   for   sub- 

stitution of  party  plaintiff. 

(9)  Order     reviving     action     and     substituting 

Blanche  Cascaden  as  administratrix  of  the 
estate  of  David  H.  Cascaden,  deceased,  as 
party  plaintiff. 

(10)  Order  allowing  writ  of  error  and  fixing  cost 

bond. 

(11)  Writ  of  error   (original). 

(12)  Citation  on  writ  of  error  (original). 

(13)  Undertaking  on  writ  of  error. 

(14)  Order  extending  time  for  docketing  and  en- 

tering writ  of  error  with  Clerk  of  Circuit 
Court  of  Appeals  (original). 

(15)  Stipulation     relative     to     printing     record 

(original). 

(16)  Praecipe  for  transcript. 

(17)  Order  extending  time  within  wjiich  to  serve 

and  present  for  settlement  plaintiffs'  pro- 
posed bill  of  exceptions.  [3] 
This  transcript  to  be  prepared  as  required  by 
law  and  the  orders  and  rules  of  this  Court  and  of  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  and  to  be  filed  in  the  office  of  the 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  at  San  Francisco,  State  of 
California,   on   or   before   the   twenty-first   day   of 
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September,  A.  D.  one  thousand  nine  hundred 
twenty-three,  pursuant  to  the  order  of  this  Court 
extending  time. 

Dated  at  Fairbanks,  Alaska,  on  this,  the  31st 
day  of  July,  A.  D.  one  thousand  nine  hundred 
twenty-three. 

JOHN  A.  CLARK, 
Attorney  for  Plaintiff  in  Error. 
Due   service  of  the  foregoing  praecipe  and  re- 
ceipt of  copy  thereof,  admitted  this  31st  day  of 
July,  1923. 

R.  F.  ROTH, 
Attorney  for  Defendant  in  Error. 

[Indorsed] :  Filed  Jul.  31,  1923,  Rob't  W.  Taylor, 
Clerk.     By  Grace  Fisher,  Deputy.     [4] 


[Title  of  Court  and  Cause.] 

Complaint. 
Comes  now  the  plaintiffs  above  named  and  com- 
plain of  the  defendant  above  named,  and  for  cause 
of  action,  allege  as  follows,  to  wit: 

I. 
That  on  or  about  the  26th  day  of  August,  1921, 
David  H.  Cascaden  was,  by  the  Probate  Court  in 
and  for  the  Fairbanks  Precinct,  Fourth  Judicial 
Division,  Territory  of  Alaska,  duly  and  regularly 
adjudged  an  insane  person. 

II. 
That  thereafter  and  on  or  about  the  6th  day  of 
September,  1921,  Blanche  Cascaden,  plaintiff  here- 
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in,  was  by  the  United  States  Commissioner  and  ex- 
officio  Probate  Judge  in  and  for  Fairbanks  Pre- 
cinct, Division  and  Territory  aforesaid,  duly  and 
regularly  apj^ointed  guardian  of  the  estate  of  the 
said  David  H.  Cascaden,  an  insane  person;  that  she 
thereafter  duly  and  regularly  qualified  as  such 
guardian  in  the  manner  prescribed  by  law,  and 
thereupon  entered  on  the  discharge  of  her  duties 
as  such  guardian,  and  ever  since  said  time  has  been, 
and  now  is,  the  duly  appointed,  qualified  and  acting 
guardian  of  the  estate  of  the  hereinabove-named 
insane  person. 

III. 

That  on  or  about  the  31st  day  of  October,  1917,  de- 
fendant above  named  borrowed  from  the  Farmers 
Bank  of  Fairbanks,  the  sum  of  [5]  Three 
Thousand  Dollars  ($3,000.00),  and  plaintiff,  David 
H.  Cascaden,  and  David  Petree,  signed  a  note  then 
and  there  given  by  said  George  Weber  to  the 
Farmers  Bank  of  Fairbanks,  as  joint  makers  with 
the  defendant  above  named,  but  said  money  was 
for  the  sole  use  and  benefit  of  the  defendant  above 
named. 

IV. 

That  at  the  time  of  the  borrowing  of  said  money, 
defendant  and  David  Petree  and  plaintiff,  David 
H.  Cascaden,  made,  executed  and  delivered  to  the 
Farmers  Bank  of  Fairbanks  a  certain  promissory 
note  in  the  words  and  figures  as  follows,  to  wit: 

''$3,000.00  Fairbanks,  Alaska,  Oct.  31st,  1917. 

Six  months  after  date,  without  grace,  for  value 
received,   I   promise   to   pay  to  the   order   of   the 
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Farmers  Bank  of  Fairbanks,  at  their  office  in  Fair- 
banks, Alaska,  the  sum  of  Three  Thousand  and 
no/100  Dollars  with  interest  thereon  at  the  rate  of 
One  per  cent  per  month  from  date  hereof  until 
paid;  both  principal  and  interest  payable  in  lawful 
money  of  the  United  States.  Interest  to  be  paid 
monthly,  and  if  not  so  paid  the  whole  sum  of  both 
principal  and  interest  shall  become  immediately  due 
and  Collectable  at  the  option  of  the  holder  of  this 
note.  In  the  event  suit  is  brought  to  collect  this 
note,  or  any  portion  thereof,  I  promise  to  pay  in 
^addition  to  the  costs  and  disbursements  provided  by 
statute,  a  reasonable  amount  for  attorney's  fee. 
For  value  received  each  aiid  every  party  signing 
this  note,  either  as  endorser,  surety,  guarantor,  or 
assignor,  waives  presentment,  demand,  protest,  and 
notice  of  non-payment  thereof  and  binds  himself 
thereon  as  a  principal. 

(Signed)     GEO.  WEBER, 

DAVID  PETREE, 
D.  H.  CASCADEN." 

No.  A— 22 

Due  April  30th,  1918. 

[Endorsements] : 

''Nov.  Paid  $30.    Interest  to  Nov.     31-    17 

Jan.  2,  1918,  paid  $30.  Interest  to  Dec.  31-  17 
Feb.  1,  1918,  paid  $30.  Interest  to  Jan.  31-  18 
Apr.  22,  1918,  paid  $30.  Interest  to  Feb.  28-1918 
Apr.  22,  1918,  paid  $30.  Interest  to  March  31-1918 
May  22,  1918,  paid  $60.    Interest  to  May     31-1918" 

V. 
That  thereafter  and  at  the  maturity  of  said  note, 
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said  George  Weber  failed  and  neglected  to  pay 
same,  and  plaintiff,  David  H.  Cascaden,  thereafter 
and  on  the  25tli  day  of  June,  1918,  paid  said  prin- 
cipal sum  of  said  note  together  with  $30.00  inter- 
est thereon.     [6] 

VI. 

That  said  defendant  has  not  paid  said  note  to 
plaintiff  herein,  nor  has  he  paid  any  part  thereof, 
and  the  whole  thereof  is  due,  owing,  and  unpaid 
from  defendant  to  plaintiff  herein,  together  with 
interest  on  the  amount  paid  by  said  plaintiff,  David 
H.  Cascaden,  to  wit,  the  sum  of  Three  Thousand 
and  Thirty  Dollars  ($3,030.00),  at  the  rate  of  one 
per  cent  per  month  from  the  25th  day  of  June,  1918. 

VII. 

That  plaintiffs  have  been  compelled  to  and  have 
instituted  this  action  to  collect  said  note,  and  have 
become  liable  to  their  attorney  for  a  reasonable  at- 
torney's fee,  and  plaintiffs  allege  that  the  sum  of 
•Six  Hundred  Dollars  ($600.00)  would  be  a  reason- 
able amount  to  be  allowed  said  attorney  for  his 
services  therein. 

For  a  second  and  further  cause  of  action  against 
defendant  and  in  favor  of  plaintiffs  herein,  plaintiffs 
allege  as  follows,  to  wat: 

I. 

That  on  or  about  the  26th  day  of  August,  1921, 
David  H.  Cascaden  was,  b}^  the  Probate  Court  in 
and  for  the  Fairbanks  Precinct,  Fourth  Judicial 
Division,  Territory  of  Alaska,  duly  and  regularly 
adjudged  an  insane  person. 
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II. 

That  thereafter  and  on  or  about  the  6th  day  of 
September,  1921,  Blanche  Cascaden,  plaintiff  herein, 
was  by  the  United  States  Commissioner  and  ex- 
ofjficio  Probate  Judge  in  and  for  Fairbanks  Precinct, 
Division  and  Territory  aforesaid,  duly  and  regularly 
appointed  guardian  of  the  estate  of  the  said  David 
H.  Cascaden,  an  insane  person;  that  she  thereafter 
duly  and  regularly  qualified  as  such  guardian  in 
the  manner  prescribed  by  law,  and  thereupon  en- 
tered on  the  discharge  of  her  duties  as  such 
guardian,  and  ever  since  said  time  has  been,  and  now 
is,  the  duly  appointed,  qualified,  [7]  and  acting 
guardian  of  the  estate  of  the  hereinabove  named  in- 
sane person. 

III. 

That  on  or  about  the  25th  day  of  June,  1918, 
David  H.  Cascaden  loaned  to  George  Weber,  the 
sum  of  Five  Hundred  Dollars  ($500.00),  and  on  or 
about  said  date,  said  defendant,  for  and  in  consid- 
eration of  said  loan,  made,  executed,  and  delivered 
to  David  H.  Cascaden  a  certain  promissory  note  in 
the  words  and  figures  as  follows,  to  wit: 

"$500.00.  Fairbanks,  Alaska,  June  25th,  1918. 

Six  months  after  date,  without  grace,  for  value 
received,  I  promise  to  pay  to  the  order  of  David  H. 
Cascaden  at  Fairbanks,  Alaska,  the  sum  of  Five 
Hundred  and  no/100  Dollars  with  interest  thereon 
at  the  rate  of  one  per  cent  per  month  from  date 
until  paid;  both  principal  and  interest  payable  in 
lawful  money  of  the  United  States.  Interest  to  be 
paid  monthly,  and  if  not  so  paid  the  whole  sum  of 
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both  principal  and  interest  shall  become  immedi- 
ately due  and  collectible  at  the  option  of  the  holder 
of  tliis  note.  In  the  event  suit  is  brought  to  collect 
this  note,  or  any  portion  thereof,  I  promise  to  pay 
in  addition  to  the  costs  and  disbursements  provided 
b}'-  statute,  a  reasonable  amount  for  attorney's  fee. 
For  value  received  each  and  ever}^  party  signing 
this  note,  either  as  endorser,  surety,  guarantor, 
or  assignor,  waives  presentment,  demand,  protest, 
and  notice  of  nonpayment  thereof,  and  binds  him- 
self thereon  as  a  principal. 

(Signed)     GEO.  WEBER." 

Due  Dec.  25/18. 

IV. 

That  defendant  has  not  paid  said  note,  or  any 
13art  thereof,  and  the  whole  thereof,  together  with 
interest  thereon  at  the  rate  of  one  per  cent  per 
month  from  June  25,  1918,  is  due,  owing  and  unpaid 
from  defendant  to  plaintiff. 

V. 

That  iDlaintiffs  have  been  compelled  to  and  have 
instituted  this  suit  to  collect  said  note,  and  have 
become  liable  to  their  attorney  for  a  reasonable 
attorney's  fee,  which  plaintiffs  allege  to  be  the  sum 
of  $150.00,  for  his  services  in  this  action.     [8] 

WHEREFORE:  Plaintiffs  pray  judgment  against 
defendant  as  follows,  to  wit: 

1st.  On  the  first  cause  of  action  above  set  forth, 
the  principal  sum  of  $3,030.00,  together  with  inter- 
est thereon  at  one  per  cent  per  month  from  the  25th 
day  of  June,  1918,  together  with  an  attorney's  fee 
in  the  sum  of  $600.00 
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2d.  On  their  second,  cause  of  action  for  the  prin- 
cipal sum  of  $500.00,  together  with  interest  thereon 
at  the  rate  of  one  per  cent  per  month  from  June  25, 
1918,  together  with  an  attorney's  fee  in  the  sum  of 
$150.00. 

3d.     For  costs  of  suit. 

JOHN  A.  CLARK, 
Attorney  for  Plaintiffs. 

United  States  of  America, 
Territory  of  Alaska, — ss. 

Blanche  Cascaden,  being  first  duly  sworn,  accord- 
ing to  law,  on  her  oath  deposes  and  says:  I  am 
the  duly  appointed,  qualified,  and  acting  guardian 
of  the  estate  of  David  H.  Cascaden,  an  insane  per- 
son, and  am  one  of  the  plaintiffs  in  the  above-en- 
titled action;  I  have  read  the  foregoing  complaint, 
know  the  contents  thereof,  and  the  matters  and 
things  therein  set  forth  are  true,  as  I  verily  believe. 

BLANCHE  CASCADEN. 

Subscribed  and  sworn  to  before  me  this  23d  day 
of  May,  A.  D.  1922. 

[Notarial  Seal]  JOHN  A.  CLARK, 

Notary  Public  in  and  for  the  Territory  of  Alaska. 

My  commission  expires  Apr.  24,  1926. 

[Indorsed]:  Filed  May  31,  1922.  Rob't  W.  Tay- 
lor, Clerk.     By  R.  H.   Geoghegan,  Deputy.     [9] 

[Title  of  Court  and  Cause.] 

Amended  Answer. 
Comes  now  the  defendant  above  named  and  by 
leave  of  Court  first  had  and  obtained,  files  this  his 
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amended    answer    to    plaintiff's    complaint    on    file 
herein  and  alleges  and  denies  as  follows: 

I. 

Answering-  paragraph  3  of  said  complaint,  defend- 
ant denies  that  he  individually  borrowed  from  the 
Farmer's  Bank  of  Fairbanks,  on  the  third  day  of 
October,  1917,  or  at  any  other  time  or  at  all,  the 
sum  of  Three  Thousand  Dollars  for  wdiich  a  note 
was  given  signed  b}^  George  Weber,  David  Petree 
and  D.  H.  Cascaden,  and  denies  that  David  Petree 
or  David  H.  Cascaden  or  either  of  them  signed 
said  note  as  accommodation  maker  and  denies  that 
the  money  borrow^ed  from  said  Farmer's  Bank  of 
Fairbanks  was  for  the  sole  use  and  benefit  or  sole 
use  or  benefit  of  defendant. 

II. 

Answering  paragraph  5  of  said  complaint,  defend- 
ant admits  that  David  H.  Cascaden  paid  the  promis- 
sory note  set  forth  and  described  in  Paragraph  4 
of  said  complaint  but  denies  tliat  the  same  w^as  paid 
at  the  maturity  of  said  note  or  at  any  time  prior 
to  the  third  day  of  July,  1918,  and  denies  that  tiie 
sum  of  Thirty  Dollars  \vas  the  amount  that  was 
paid  by  David  H.  Cascaden  as  interest  on  said  note 
and  denies  that  any  other  sum  than  the  sum  of 
Thirty-three  Dollars  w^as  paid  by  the  said  David  H. 
Cascaden  to  the  said  [10]  Farmer's  Bank  of 
Fairbanks  as  interest  on  said  note. 

III. 

Answering  paragraph  6  of  said  complaint,  de- 
fendant denies  that  the  said  David  H.  Cascaden 
w^as  not  repaid  the  principal  sum  named  in  the 
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promissory  note  set  forth  and  described  in  para- 
graph 4  of  said  complaint  and  denies  that  the  said 
David  H.  Cascaden  was  not  paid  the  amount  of  in- 
terest which  he  paid  upon  said  note  and  denies  that 
there  is  anything  due,  owing  or  unpaid  from  de- 
fendant to  plaintiff  upon  said  promissory  note  or 
interest. 

IV. 

Answering  paragraph  7  of  said  complaint,  defend- 
ant denies  each  and  every  allegation  contained 
therein. 

FOR  A  FURTHER,  SECOND  AND  AFFIRMA- 
TIVE DEFENSE  to  the  first  cause  of  action  set 
forth  in  plaintiff's  complaint,  defendant  alleges: 

I. 

That  the  promissory  note  set  forth  and  described 
in  paragraph  4  thereof  was,  on  the  third  day  of 
July,  1918,  paid  in  full  by  the  Fairbanks  Beverage 
Company  by  the  execution  of  a  promissory  note  in 
the  sum  of  Three  Thousand  and  Thirty-three  Dol- 
lars ($3033.00)  and  a  mortgage  securing  the  same 
by  the  said  Fairbanks  Beverage  Company  to  David 
H.  Cascaden,  which  said  mortgage  was  filed  for  rec- 
ord in  the  office  of  the  Recorder  of  the  Fairbanks 
Precinct,  Fourth  Judicial  Division,  Territory  of 
Alaska,  on  the  6th  day  of  July,  1918,  and  was  re- 
corded in  Volume  8  of  Real  Estate  Mortgages  at 
page  546  et  seq.  thereof  and  indexed  in  Volume  3 
of  Chattel  Mortgage  Indexes  as  instrument  number 
51538,  and  the  same  was  accepted  as  payment  in 
full  by  D.  H.  Cascaden,  and  the  said  note  described 
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in  paragraph  IV,  of  plaintiff's  complaint  delivered 
up  and  surrendered  by  said  Cascaden. 

FOR  ANSWER  TO  THE  SECOND  AND  FUR- 
THEIR  CAUSE  of  action  [11]  set  forth  in 
plaintiff's  complaint,  defendant  alleges  and  denies 
as  follows: 

Admits  that  on  or  about  the  25th  day  of  June, 
1918,  defendant  made,  executed  and  delivered  to 
David  H.  Cascaden  the  promissory  note  set  forth 
and  described  in  said  Paragraph  3. 

II. 

Answering  paragraph  5  of  said  second  cause  of 
action  defendant  denies  each  and  every  allegation 
therein  contained. 

FOR  A  FURTHER,  SECOND  AND  AFFIRMA- 
TIVE DEFENSE  to  the  matters  and  things  set 
forth  in  the  second  cause  of  action  of  plaintiff's 
complaint  and  as  a  counterclaim  against  said  David 
H.  Cascaden,  defendant  alleges: 

I. 

That  on  the  fifth  day  of  February,  1918,  the 
plaintiff  herein  David  H.  Cascaden,  together  with 
one  D.  Petree,  for  a  valuable  consideration,  made, 
executed  and  delivered  their  promissory  note  in 
writing  to  defendant,  which  said  promissory  note 
is  in  the  words  and  figures  following,  to  wit : 
''$2000.00     Fairbanks,  Alaska,  February  5th,  1918. 

On  or  before  July  1st,  1918,  after  date,  without 
grace,  for  value  received,  I  promise  to  pay  to  the 
order  of  George  Weber  at  the  office  of  St.  George 
&  Cathcart  in  Fairbanks,  Alaska,  the  sum  of  Two 
Thousand  and  00/100  Dollars  with  interest  thereon 
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Sit  the  rate  of  one  per  cent  per  month  from  date 
hereof  until  paid;  both  principal  and  interest  pay- 
able in  lawful  money  of  the  United  States.  Inter- 
est to  be  paid  at  maturity  and  if  not  so  paid  the 
whole  sum  of  both  principal  and  interest  shall  be- 
come immediately  due  and  collectible  at  the  option 
of  the  holder  of  this  note.  In  the  event  suit  is 
brought  to  collect  this  note,  or  any  portion  thereof, 
I  promise  to  pay  in  addition  to  the  costs  and  dis- 
bursements provided  by  statute,  a  reasonable 
amount  for  attorneys'  fees.  For  value  received 
each  and  every  party  signing  this  note,  either  as 
endorser,  surety,  guarantor  or  assignor,  waives  pre- 
sentment, demand,  protest  and  notice  of  nonpay- 
ment thereof  and  binds  himself  thereon  as  a  princi- 
pal. 

D.  PETREE. 

D.  H.  CASCADEN." 

Due  July  1st,  1918. 

II. 

That  no  part  of  said  sum  of  Two  Thousand  Dol- 
lars has  [12]  been  paid  by  plaintiff  D.  H.  Cas- 
caden or  by  D.  Petree  to  defendant  and  that  no 
part  of  the  interest  due  thereon  has  been  paid  by 
said  plaintiff  David  H.  Cascaden  or  by  said  D. 
Petree  to  defendant  and  that  the  whole  sum  of  Two 
Thousand  Dollars,  together  with  interest  thereon  at 
the  rate  of  one  per  cent  per  month  from  the  fifth  day 
of  February,  1918,  is  now  due,  owing  and  unpaid 
from  plaintiff  David  H.  Cascaden  to  this  defendant. 

III. 

That  defendant  has  been  compelled  to  and  has 
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employed  an  attorney  to  defend  this  action  and  to 
collect  said  promissory  note  of  Two  Thousand  Dol- 
lars with  interest,  executed  by  David  H.  Cascaden 
and  D.  Petree  and  has  become  liable  to  such  attorney 
for  a  reasonable  attorney' 's  fee  herein  and  that  the 
sum  of  Three  Hundred  and  Fifty  Dollars  ($350.00) 
is  a  reasonable  attorney's  fee  herein. 

WHEREFORE  defendant  prays  judgment: 

1.  That  plaintiff  take  nothing  herein; 

2.  That  defendant  have  judgment  against  plain- 
tiff David  H.  Cascaden  for  the  sum  of  Fifteen  Hun- 
dred Dollars  principal  with  interest  on  $2000.00 
at  the  rate  of  one  per  cent  per  month  from  the  5th 
day  of  February,  1918,  to  the  25th  day  of  June, 
1918,  together  with  interest  at  the  rate  of  one  per 
cent  per  month  on  $1500.00  from  the  25tli  da,v  of 
June,  1918. 

3.  For  the  sum  of  $350.00  attorney's  fees. 

4.  For  costs  and  disbursements  herein  expended. 

R.  F.  ROTH, 
Attorney  for  Defendant.     [13] 

United  States  of  America, 
Territory  of  Alaska, — ss. 

George  Weber  being  first  duly  sworn,  deposes  and 
says: 

That  he  is  the  defendant  named  in  the  foregoing 
action;  that  he  has  read  the  foregoing  answer  and 
counterclaim;  knows  the  contents  thereof  and  that 
the  same  is  true  as  he  verily  believes. 

GEO.  WEBER. 
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Subscribed  and  sworn  to  before  me  this  31st  day 
of  March,  1923. 

[Notarial  Seal]  R.  F.  ROTH, 

Notary  Public  in  and  for  Alaska. 
My  commission  expires  Nov.  14,  1925. 
Service  of  the  foregoing  answer  and  counterclaim 
is  hereby  admitted  this  19th  day  of  July,  1922,  it 
being  understood  and  agreed  that  the  foregoing  an- 
swer and  counterclaim  may  be  filed  without  verifi- 
cation but  that  the  same  is  to  be  verified  according 
to  law  before  trial. 

JOHN  A.  CLARK, 
Attorney  for  Plaintiffs. 

[Endorsed]:  Filed  Jul.  19,  1922.     Rob't  W.  Tay- 
lor, Clerk.     By  Frank  Bishoprick,  Deputy.     [14] 


[Title  of  Court  and  Cause.] 

Amended  Reply. 

Come  now  the  plaintiffs  above  named  and  file 
this  their  amended  reply  to  the  so-called  affirma- 
tive defenses  set  forth  in  defendant's  amended  an- 
swer, as  amended  by  interlineation,  and  admit, 
deny,  and  allege  as  follows,  to  wit: 

I. 

For  reply  to  the  so-called  further,  second,  and 
affirmative  defense  to  the  first  cause  of  action,  as 
found  on  page  2  of  defendant's  amended  answer: 

(1)  Plaintiff  admits  that,  on  or  about  the  3d 
day  of  July,  1918,  the  Fairbanks  Beverage  Com- 
pany executed  and  delivered  to  plaintiff  David  H. 


vs,  George  Weher.  17 

Cascaden  a  promissory  note  in  the  sum  of  $3,- 
033.00  and  a  mortgage  securing  the  same,  which 
mortgage  was  filed  as  alleged  in  said  so-called  fur- 
ther, second,  and  affirmative  defense. 

(2)  Deny  that  said  mortgage  was  accepted  as 
payment  in  full  of  said  note  described  in  the  com- 
plaint, or  as  a  payment  thereon. 

(3)  Deny  that  said  promissory  note,  sued  on  by 
plaintiffs  and  described  in  plaintiffs'  complaint, 
paragraj3h  4,  was  delivered  up  and  surrendered 
by  said  Cascaden.     [15] 

(4)  Deny  that  the  said  note  and  mortgage  were 
accepted  in  full  payment,  or  payment  at  all,  of 
said  indebtedness  described  in  plaintiffs'  complaint, 
or  that  it  was  accepted  otherwise  than  as  security 
for  the  amount  due  to  said  David  H.  Cascaden, 
and  plaintiffs  deny  that  said  note,  or  any  part 
thereof,  has  ever  been  paid. 

II. 

For  a  further  affirmative  reply  to  the  so-called 
further,  second,  and  affirmative  defense  to  plain- 
tiffs' first  cause  of  action,  plaintiffs  allege: 

(1)  That  said  mortgage,  described  in  said  so- 
called  second  affirmative  defense,  was  a  second 
mortgage  on  said  property  situate  in  Fairbanks, 
and  that  said  mortgage  has  never  been  paid,  and 
on  a  foreclosure  of  the  first  mortgage  on  the  prop- 
erty described  in  said  mortgage,  given  by  the  Fair- 
banks Beverage  Company  to  David  H.  Cascaden 
for  $3,033.00,  said  property  did  not  sell  for  suffi- 
cient to  pay  the  first  mortgage,  and  the  second 
mortgage  remains  wholly  unpaid. 
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III. 

For  reply  to  the  so-called  further,  second,  and 
affirmative  defense  to  the  matters  and  things  set 
forth  in  the  second  cause  of  action  in  plaintiffs' 
complaint,  and  as  a  counterclaim  against  David  H. 
Cascaden,  plaintiffs  admit,  deny,  and  allege  as  fol- 
lows, to  wit: 

(1)  Deny  the  allegations  of  paragraph  1  of  said 
so-called  further,  second,  and  affirmative  defense. 

(2)  Replying  to  paragraph  2  thereof,  plaintiffs 
admit  that  no  part  of  said  promissory  note,  or  in- 
terest, has  been  paid,  but  deny  each  and  every 
other  matter  and  thing  therein  contained. 

(3)  Replying  to  paragraph  '3  thereof,  plaintiffs 
deny  each  [16]  and  every  matter  and  thing 
therein  contained. 

IV. 

For  a  further  affirmative  reply  to  said  so-called 
further,  second,  and  affirmative  defense  to  plain- 
tiffs' second  cause  of  action,  plaintiff  alleges  as 
followi's,  to  wit: 

(1)  That  the  promissory  note  described  in  para- 
graph 1  of  said  so-called  second  affirmative  de- 
fense, as  set  forth  in  paragraph  3  of  the  amended 
answer  was,  at  the  time  of  the  making  thereof,  and 
ever  since  has  been,  without  consideration,  and  that 
neither  the  plaintiff  David  H.  Cascaden  nor  David 
Petree  was  or  is  liable  to  defendant  in  any  sum 
whatsoever  by  reason  of  the  making  of  said  note. 

V. 

For  a  further  and  second  affirmative  reply  to  the 
matters  and  things  set  forth  in  said  further,  second, 
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and  affirmative  defense  to  i)laintiffs'  second  cause 
of  action,  |)laintiffs  allege  as  follows,  to  ^Yit: 

(1)  That,  prior  to  the  5th  day  of  February,  1918, 
David  H.  Cascaden,  George  Weber,  and  David 
Petree  had  purchased  from  one  Frank  Allberg 
certain  property  in  the  tow«n  of  Fairbanks,  Alaska, 
and  the  purchasers  paid  on  account  of  the  purchase 
price  the  sum  of  approximately  $6,000.00,  and  there 
remained  due  to  said  Allberg  the  sum  of  approxi- 
mately $3,000.00. 

(2)  That  George  Weber,  defendant  in  said  ac- 
tion, fearing  that  he  might  be  compelled  to  pay 
the  balance  of  the  said  purchase  price  of  said  prop- 
erty to  said  Allberg  in  the  absence  of  David  H. 
Cascaden  and  David  Petree,  and  as  a  protection 
in  the  event  that  he  should  be  compelled  to  make 
such  payment,  procured  from  said  David  H.  Cas- 
caden and  David  Petree  the  promissory  note  [17] 
described  in  paragraph  three  of  defendant's  an- 
swer, which  said  promissory  note  was  to  be  paid 
by  said  David  H.  Cascaden  and  David  Petree  to 
said  Weber,  in  the  event  that  Weber  was  compelled 
to  pay  to  said  Allberg  the  $3,000.00  balance  of  the 
purchase  price  on  the  property  purchased  from 
said  Allberg  and  described  above,  but  not  otherwise. 
That  said  note  was  intended  to  reimburse  said 
Weber  in  the  event  he  paid  the  proportion  of  the 
balance  of  the  purchase  price  that  was  properly 
payable  by  said  Cascaden  and  said  Petree. 

(4)  That  said  Weber  never  paid  to  said  Allberg 
the  balance  of  said  purchase  price  of  said  property, 
and  the  consideration  for  said  note  failed,  and  said 
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note  is  without  consideration  and  is  void,  and  plain- 
tiff herein  David  H.  Cascaden  is  not  now,  and 
never  has  been,  liable  for  the  payment  of  any  part 
or  portion  thereof. 

WHEREFORE,  plaintiffs  pray  that  defendant 
take  nothing  by  his  so-called  affirmative  defense, 
and  that  plaintiffs  have  judgment  as  prayed  for 
in  their  complaint  on  file  herein. 

JOHN  A.  CLARK, 
Attorney  for  Plaintiffs. 

United  States  of  America, 
Territory  of  Alaska, — ss. 

Blanche  Cascaden  being  first  duly  sworn  accord- 
ing to  law,  on  oath  deposes  and  says: 

As  guardian  of  the  estate  of  David  H.  Cascaden, 
an  insane  person  I  am  one  of  the  plaintiffs  named 
in  the  above-entitled  action;  I  have  read  the  fore- 
going amended  reply,  know  the  contents  thereof, 
and  verily  believe  it  to  be  true. 

BLANCHE  CASCADEN. 

Subscribed  and  sworn  to  before  me  on  this  the 
4th  day  of  February,  A.  D.  one  thousand  nine  hun- 
dred twenty-three. 

[Seal]  JOHN  A.  CLARK, 

Notary  Public  in  and  for  the  Territory  of  Alaska. 

My  commission  expires  24  April,  1926.     [18] 
Due   service   hereof   admitted   this   7   February, 
1923. 

R.  F.  ROTH, 
Attorney  for  Defendant. 
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[Indorsed]  :     Filed  Feb.  7,  1923.     Rob't  W.  Tay- 
lor, Clerk.    By  Frank  O'Farrell,  Deputy.     [19] 


[Title  of  Court  and  Cause.] 

Order  Extending  Time  to  and  Including  May  20, 
1923,  to  File  Bill  of  Exceptions. 

This  matter  coming  on  for  hearing  on  the  appli- 
cation of  the  plaintiffs  above  named  for  an  exten- 
sion of  time  within  wihich  to  prepare,  serve,  and 
present  to  this  Court  for  settlement  their  proposed 
bill  of  exceptions  in  the  above-entitled  cause,  and 
it  appearing  to  this  Court  that  the  time  allowed 
b}^  law  is  not  sufficient  to  enable  plaintiffs  to  have 
the  record  in  said  cause  transcribed  and  to  pre- 
pare and  serve  their  said  proposed  bill  of  excep- 
tions, and  the  Court  being  duly  advised  in  the 
premises ; 

Now,  therefore,  it  is  ordered,  that  said  plaintiffs 
be,  and  they  are,  hereby  given  and  granted  until 
and  including  the  20th  day  of  May,  A.  D.  one 
thousand  nine  hundred  twenty-three,  within  which 
time  to  prepare,  serve,  and  present  to  this  Court 
for  settlement  their  proposed  bill  of  exceptions  in 
the  above-entitled  cause. 

Done  at  Fairbanks,  Alaska,  on  this,  the  27th 
day  of  April,  A.  D.  one  thousand  nine  hundred 
twenty-three. 

CECIL  H.  CLEGG, 

District  Judge. 

Entered  in  Court  Journal  No.  15,  page  728. 
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[Endorsed]:  Piled    Apr.    27,    1923.     Eob't    W. 

Taylor,     Clerk.  By     Frank     O'Farrell,     Deputy. 
[20] 


[Title  of  Court  and  Cause.] 

Bill  of  Exceptions. 

BE  IT  REMEMBERED  that  heretofore  and  on, 
to  wit,  March  31,  1923,  at  the  hour  of  10:00  o'clock 
A.  M.,  the  above-entitled  cause  came  regularl}^  on 
for  trial  in  the  above  court,  and  before  the  Honor- 
able Cecil  H.  Clegg,  the  Judge  of  said  court,  sit- 
ting with  a  jury; 

The  plaintiff  Blanche  Cascaden  appearing  in  per- 
son and  by  John  A.  Clark,  Esq.,  her  attorney  and 
counsel ; 

The  defendant  appearing  in  person  and  by  R.  F. 
*Roth,  Esq.,  his  attorney  and  counsel ; 

Whereupon  the  following  proceedings  were  had 
and  done,  to  wit:     [21] 

A  jury  was  duly  empaneled  and  sworn,  and 
counsel  for  plaintiffs  and  defendant  respectively 
made  their  opening  statements  to  the  jury. 

Testimony  of  Mrs.  Blanche  Cascaden,  for  Plaintiffs. 

MRS.  BLANCHE  CASCADEN,  'one  of  the 
plaintiffs,  called  as  a  witness  on  behalf  of  the 
plaintiffs,  being  first  duly  sworn,  testified  as  fol- 
lows : 

Direct  Examination. 
(By  Mr.  CLARK.) 

Q.  Your  name  .is  Blanche  Cascaden  % 
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A.  Yes,  sir. 

Q.  You  are  the  guardian  of  the  estate  of  David 
H.  Cascaden,  an  insane  person?        A.  Yes,  sir. 

Q.  Mrs.  Cascaden,  I  show  you  this  instrument 
and  ask  you  if  that  is  the  promissory  note  that  is 
set  forth  in  the  first  cause  of  action  in  your  com- 
plaint?       A.  Yes,  sir;  I  believe  it  is. 

Mr.  CLARK. — We  offer  this  in  evidence  and 
ask  to  have  it  marked  Plaintiffs'  Exhibit  "A." 

Mr.  ROTH.— We  have  no  objection. 

The  COURT.— It  may  be  admitted. 

Promissory  note  referred  to  received  in  evidence, 
marked  Plaintiffs'  Exhibit  ''A"  and  made  a  part 
of  the  record  herein. 

Q.  I  show  you  this  second  paper  and  ask  you  if 
that  is  the  promissory  note  signed  by  George  Weber 
described  in  your  second  cause  of  action?     [22] 

A.  Yes,  sir;  I  believe  it  is. 

Mr.  CLARK. — We  offer  this  in  evidence  and 
ask  to  have  it  marked  Plaintiffs'  Exhibit  "B." 

Mr.  ROTH. — We  have  no  objection. 

The  COURT. — Very  w^ell,  it  may  be  so  marked. 

Promissory  note  referred  to  received  in  evidence, 
marked  Plaintiffs'  Exhibit  "B"  and  made  a  part 
of  the  record  herein. 

Mr.  CLARK.— That  is  all. 

Mr.  ROTH. — No  cross-examination. 

(Witness  excused.) 
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Testimony  of  George  Weber,  for  Plaintiffs. 

GEORGE  WEBER,  the  defendant,  called  as  a 
witness  on  behalf  of  the  plaintiffs,  being  first  duly 
sworn,  testified  as  follows: 

Direct  Examination. 
(By  Mr.   CLARK.) 

Q.  Your   name   is   George   Weber"? 

A.  Yes,  sir. 

Q.  You  are  the  defendant  in  the  action? 

A.  I  believe  so. 

Q.  I  show  you  this  instrument  marked  Plaintiffs' 
Exhibit  "A,"  being  a  promissory  note  for  three 
thousand  dollars,  dated  October  31,  1917,  due  six 
months  after  date,  signed  by  George  Weber,  David 
Petree  and     [23]     D.  H.  Cascaden.         A.  Yes,  sir. 

Q.  You  have  seen  that  note  before,  have  you? 

A.  I  guess  I  have,  if  I  signed  it.  That  is  my 
signature. 

Q.  Was  any  part  of  the  money  that  was  realized 
on  that  note  for  Dave  Cascaden  personally? 

Mr.  ROTH. — We  object  to  that  on  the  ground 
the  same  is  irrelevant,  incompetent  and  imma- 
terial, not  embraced  within  the  issues  in  this  case, 
because  it  is  alleged  that  Petree  and  Cascaden  both 
signed  it  as  accommodation  makers  for  Mr.  Weber. 
Until  the  proper  foundation  is  shown  that  this 
money  was  borrowed  by  George  Weber  personall}^ 
any  other  testimony  is  incompetent,  irrelevant  and 
immaterial.     Under  the  pleadings  here  it  must  ap- 
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pear  first  that  George  Weber  borrowed  this  money 

for  himself. 

The  COURT. — The  question  was,  was  any  of  this 
money  for  the  personal  benefit  of  Cascaden. 

Mr.  ROTH.— All  right,  I  withdraw  the  objection, 
then. 

Q.  Was  any  of  this  money  for  the  personal  use 
of  Mr.  Cascaden?        A.  The  original? 

Q.  Yes,  the  original  loan? 

A.  Signed  on  October  '31,  1917? 

Q.  Yes.        A.  Xo. 

Mr.  CLAEK.— That  is  all.     [24] 

Cross-examination. 
(By  Mr.  ROTH.) 

Q.  You  were  asked  if  any  of  the  amount  in 
there  was  for  David  H.  Cascaden.  State  for  whom 
it  was. 

Mr.  CLARK.— Now  we  object,  if  the  Court 
please,  as  not  cross-examination.  He  can  recall 
Mr.  Weber  as  his  own  witness.  We  asked  the 
'one  question,  whether  it  was  for  David  Cascaden, 
and  he  says  it  is  not. 

Mr.  ROTH. — Now  I  want  to  know  who  it  is  for. 

The   COURT.— Objection   overruled. 

Mr.  CLARK. — We  just  note  an  exception. 

The  COURT.— Exception  allowed. 

Q.  (Continuing.)  So  that  you  won't  be  mistaken, 
there  is  the  note  we  are  talking  about.  Plaintiffs' 
Exhibit  "A"  (handing  same  to  witness). 

A.  Well,  the  Beverage  Company  was  organized 
then — 
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The  COURT.— Take  it   easy  and  don't  talk   so 
fast. 

Q.  All  I  am  asking  you,  George,  is  who  borrow-ed 
that  money — for  whom  was  that  money  borrowed? 

A.  Originally    Petree    and    myself    borrowed    it 
from  the  bank.     This  was  the  substitute  note. 

Q.  I  am  not  asking  you  about  that.     It  was  you 
and  Petree  that  borrowed  the  money? 

A.  Yes,  sir. 

Q.  And  Cascaden  was  not  in  on  it  at  all? 

A.  Not  in  the  beginning. 

Q.  Did  Cascaden  have  anything  to  do  with  it  at 
that  time?        A.  No,  sir. 

Q.  At  the  time  that  you  borrowed  it  did  Casca- 
den sign  it?     [25]         A.  No,  sir. 

Mr.  ROTH.— That  is  all. 

(Witness  excused.) 

Mr.   CLARK.— Plaintiffs  rest. 

(Plaintiffs  rest  their  case  in  chief.) 

Mr.  ROTH.— If  the  Court  please,  at  this  time 
the  defendant  George  Weber  moves  for  a  nonsuit 
as  against  the  first  cause  of  action  set  forth  in  this 
complaint  for  the  reason  that  the  same  does  not 
J)rove  the  allegations  of  the  complaint  with  refer- 
ence to  that  cause  of  action  and  that  there  is  an 
entire  failure  of  proof  on  that  cause  of  action. 

The  COURT. — The  motion  will  be  denied. 
Mr.  ROTH. — We  desire  an  exception. 
The  COURT.— Exception  allowed. 
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Testimony  of  George  Weber,  in  His  Own  Behalf. 

GEORGE  WEBER,  the  plaintiff,  called  as  a 
witness  on  his  own  behalf,  having  been  previously 
sworn,  testified  as  follows: 

Direct  Examination. 
(By  Mr.  ROTH.) 

Q.  Mr.  Weber,  I  hand  you  a  promissory  note 
which  is  marked  Plaintiffs'  Exhibit  "A."  I  will 
ask  you  to  state  whether  or  not  the  sum  named  in 
that  promissory  note,  or  the  amount  borrowed 
from  the  Farmers  Bank  as  set  forth  in  [26]  that 
'note,  was  for  your  personal  use'?        A.  No,  sir. 

Q.  I  will  ask  you  to  state  whether  any  part  of  it 
was  for  your  personal  use. 

A.  Well,  part  of  it  was,  half  of  it  was. 

Q.  For  your  personal  use? 

A.  No,  no,  by  the  bottling  works. 

Q.  I  understand,  but  for  your  own  personal  use? 

A.  No. 

Mr.  CLARK. — What  do  you  mean  by  personal 
use? 

A.  (Continuing.)     It  was  for  the  bottling  works. 

Q.  That  is  what  you  have  alleged  in  your  com- 
plaint here.     Was  it  for  your  personal  benefit? 

A.  It  was  for  the  bottling  works. 

Q.  I  understand,  but  your  personal  benefit  as 
segregated  from  Dave  Petree? 

A.  I  don't  understand  you,  Mr.  Roth.  We 
bought  the  bottling  w^orks  together. 

Q.  Who?        A.  Mr.  Petree  and  myself. 
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Q.  And  this  was  for  payment  on  that  I 

A.  On  that;  yes,  sir. 

Q.  Well,  it  wasn't  for  any  separate  business  of 
your  own?        A.  No,  sir. 

Q.  It  was  on  a  partnership  between  you  and 
Petree?        A.  Yes,  sir. 

Mr.  CLARK. — ^We  object  to  putting  the  words 
into  the  witness'  mouth. 

Mr.  ROTH.— He  already  stated  that. 

Mr.  CLARK. — He  did  not.  You  are  making  a 
partnership     [27]     proposition  out  of  it. 

The  WITNESS.— That  is  what  it  was,  Mr.  Clark. 

The   COURT. — Already  answered. 

Q.  Who  signed  that  note  originally? 

A.  Mr.  Petree  and  myself. 

Q.  When,  on  the  day  that  it  bore  date? 

A.  On  October  31st. 

Q.  And  when  did  David  H.  Cascaden  sign  it? 

A.  Well,  when  the  note  was  due  we  couldn't  pay 
it— 

Q.  (Interrupting.)     Who  couldn't  pay  it? 

A.  Mr.  Petree  and  myself  couldn't  pay  it  to  the 
bank,  and  Mr.  Petree  induced  Mr.  Cascaden  to  sign 
it,  and  the  bank  was  satisfied  with  it. 

Q.  What  did  the  bank  agree  to  do  if  Mr.  Cascaden 
signed  it  ?        A.  It  was  for  the  bottling  works. 

Q.  When  Cascaden  signed  the  note — what  did  the 
bank  agree  to  do  if  Cascaden  would  sign  it,  if  any- 
thing ? 

A.  Extend  the  note  again  until  it  could  be  paid. 

Q.  Was  there  any  time  mentioned? 
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A.  Well,  sixty  days. 

Q.  Sixty  days? 

A.  Yes,  sir — April,  May  and  June — yes,  sixty 
days. 

Q.  When  you  borrowed  that  money  originally 
did  you  secure  the  note? 

A.  Witli  a  mortgage,  yes,  sir,  to  the  bottling 
works  down  below  and  what  we  had  bought  besides, 
Mr.  Petree  and  myself. 

Q.  Mr.  Petree  and  yourself?        A.  Yes,  sir. 

Q.  Was  that  mortgage  recorded?     [28] 

A.  Yes,  sir. 

Q.  In  the  note  that  is  copied  into  that  mortgage 
that  is  recorded  is  David  H.  Cascaden's  name  at- 
tached to  it? 

Mr.  CLARK. — Just  one  moment.  AYe  object  as 
not  the  best  evidence. 

Mr.  ROTH.— Well,  I  will  foUow  that  up. 

Mr.  CLARK. — Are  you  going  to  produce  the 
mortgage  ? 

Mr.  ROTH. — I  am  going  to  produce  the  record 
of  it;  I  haven't  the  mortgage. 

Mr.  CLARK. — Well,  that  is  the  best  evidence, 
that  shows. 

Q.  Now,  after  the  sixty  days  expired,  which 
would  be  the  30th  day  of  June? 

A.  Of  June,  yes,  sir. 

Q.  Just  state  what  happened  with  reference  to 
the  note,  state  what  occurred. 

A.  Mr.  Cascaden  came  up  to  the  bottling  works 
one  day  and  he  said,  "You  will  make  out  a  note  to 
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me  and  a  mortgage,  I  paid  the  note  to  the  Farm- 
ers' Bank."  Mr.  St.  George  stopped  him  on  the 
street  and  asked  him  about  it,  and  he  got  sore  about 
it  and  he  paid  it,  and  we  transferred  a  mortgage 
on  the  bottling  works  to  Mr.  Cascaden  then. 

Q.  You  mean  you  made  a  new  mortgage  ? 

A.  Yes,  a  new  mortgage.  The  insurance  also 
went  all  to  Mr.  Cascaden 's  name.  And  he  also  told 
me  to  withdraw  all  the  business  from  the  Farmers 
Bank  and  put  it  back  in  the  First  National  Bank. 
He  was  sore  at  that  outfit  there. 

Q.  Now,  how^  much  was  that  new  note  made  for? 

A.  $3033.00. 

Q.  $3033.00?     [29]     A.  Yes,  sir. 

Q.  What  was  the  $33.00  for? 

A.  For  interest  intervening  from  the  time  it  was 
due  and  unpaid  till  the  new  note  was  made  out. 

Q.  The  amount  of  interest  that  was  unpaid  on  it? 

A.  Unpaid  on  it. 

Q.  Unpaid?        A.  Yes,  sir.  i 

Q.  Which  was  $33.00?        A.  Yes,  sir. 

Q.  I  hand  you  a  note  here  that  has  marked  across 
the  face  of  it  "Filed  in  the  District  Court,  Territory 
of  Alaska,  Fourth  Division,  April  18,  1922,  Robert 
W.  Taylor,  Clerk,  by  Frank  Bishoprick,  Deputy," 
and  has  written  in  red  ink  "Exhibit  'C,'  Blanche 
Cascaden  as  Guardian,  Fairbanks  Beverage  Co'y, 
a  corporation,"  and  ask  you  to  state  if  you  know 
what  that  note  is? 

A.  This  is  the  note  that  was  made  out  with  the 
mortgage  to  Mr.  Cascaden  in  lieu  of  that  one  he 
took  up  from  the  Farmers  Bank. 


^. 
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Q.  That  note,  as  I  understand  you,  was  made  to 
Cascaden  in  lieu  of  this — 

A.  (Interrupting.)  Of  this  one,  yes,  sir  (indicat- 
ing). 

Q.  Of  this  note  which  is  Plaintiffs'  Exhibit  "A" 
in  this  case? 

A.  Yes,  sir.  At  that  time  we  were  organized,  the 
Beverage  Company  was  organized. 

The  COURT. — That  would  be  in  payment  of  it, 
wouldn't  it? 

Q.  That  was  in  payment  of  this  note?     [30] 

A.  When  the  mortgage  was  foreclosed. 

Q.  Was  that  in  payment  of  this  note? 

A.  Yes,  sir. 

Mr.  CLARK. — Just  a  moment.  If  the  Court 
please,  there  hasn't  been  any  testimony  it  was  in 
payment  of  the  note,  it  was  merely  this  note  was 
giv-en  to  him.  They  haven't  produced  any  evidence 
to  show  that  it  was  accepted  as  payment  of  that 
note.  We  admit  that  note  was  for  the  same  amount 
and  was  given  at  that  time,  but  we  do  not  concede 
that  it  was  accepted  as  payment  or  cancellation 
of  the  old  note,  because  the  old  note  was  never  sur- 
rendered. 

Q.  What  was  this  note  given  for? 

A.  For  the  same  amount  that  Mr.  Cascaden  paid 
to  the  Farmers  Bank. 

Q.  Was  it  given  to  pay  Cascaden  for  this  note? 

A.  Exactly. 

Mr.  CLARK.— We  object,  if  the  Court  please. 
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That  is  a  leading  and  suggestive  question;  that  is 

the  point  involved. 

Mr.  ROTH. — Of  course,  it  shows  on  its  face. 

The  COURT.— Overruled. 

Q.  Did  you  give  Mr.  Cascaden  a  mortgage? 

A.  Yes,  sir. 

Mr.  ROTH. — Now,  if  the  Court  please,  in  this 
case  instead  of  bringing  up  the  record  I  will  ask 
to  introduce  the  complaint  in  this  case  No.  2560, 
which  is  a  record  of  this  court,  with  which  papers 
this  $3033.00  note  was  filed  that  [31]  I  have  just 
called  the  witness'  attention  to.  I  ask  to  have  the 
complaint  in  that  case  received  in  evidence  in  this 
case. 

The  COURT.— Any  objection? 

Mr.  CLARK. — I  have  no  objection  at  all. 

The  COURT. — Very  well,  it  may  be  admitted  and 
a  certified  copy  substituted. 

Complaint  in  cause  #2560  received  in  evidence, 
marked  Defendant's  Exhibit  1  and  made  a  part 
of  the  record  herein. 

Mr.  ROTH. — And  I  ask  to  have  this  note  for 
$3033.00,  dated  July  3,  1918,  which  is  on  file  in  case 
No.  2560,  also  received  in  evidence  in  this  case. 

Mr.  CLARK.— No  objection. 

The  COURT.— It  may  be  admitted. 

Note  referred  to  received  in  evidence,  marked 
Defendant's  Exhibit  2  and  made  a  part  of  the  rec- 
ord herein. 

Mr.  ROTH.— I  simply  want  to  read  the  third 
cause  of  action  to  the  jury,  if  the  Court  please. 
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Mr.  CLARK. — Better  read  the  first,  which  shows 
the  first  mortgage  and  shows  this  was  given  as  a 
second  mortgage. 

Mr.  ROTH.— That  is  tJie  only  part  I  want  to  in- 
troduce. I  want  to  prove  that  there  was  a  mort- 
gage taken,  that's  all,  but  whether  the  first,  seconid 
or  third,  I  am  not  interested  in  that  at  all. 

(Reading  third  cause  of  action  of  Defendant's 
Exhibit  2  to  the  jury.) 

If  the  Court  please,  I  now  offer  in  evidence  the 
motion  for  default  in  case  No.  2560  in  this  case. 

Mr.  CLARK.— No  objection.     [32] 

The  COURT.— It  may  be  admitted. 

Motion  for  default  in  cause  #2560  received  in 
evidence,  marked  Defendant's  Exhibit  3  and  made 
a  part  of  the  record  herein. 

Mr.  ROTH. — I  presume  it  wiU  not  be  necessary 
to  read  this  default  to  the  jury.  Might  just  as  well, 
though. 

Mr.  CLARK.— To  save  all  that  I  will  admit  that 
we  secured  a  default  against  the  Fairbanks  Bever- 
age Company,  the  default  was  entered,  thereafter 
a  judgment  was  entered,  and  that  will  save  the 
reading  of  those  papers. 

Mr.  ROTH.— You  will  stipulate,  then,  that  the 
record  in  that  case  2560  is  introduced  in  this  case 
without  the  necessity  of  reading  the  same? 

Mr.  CLARK.— Yes. 

The  COURT.— All  right,  the  whole  record.     That 

will  be  Exhibit  4. 

Mr.  CLARK.— And  either  party  can  refer  to  such 
portions  of  the  record  as  they  see  fit. 
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Mr.  ROTH.— By  stipulation  we  will  stipulate  it 
is  in  the  case  now,  it  is  in  evidence  in  this  case 
without  a  certified  copy  of  it. 

The  COURT.— Very  well. 

Files  in  cause  #2560  received  in  evidence,  marked 
Defendant's  Exhibit  4  and  made  a  part  of  the  rec- 
ord herein. 

Q.  Mr.  Weber,  when  Mr.  Cascaden  paid  that 
three  thousand  dollar  note  upon  which  $3033.00 
were  due,  including  the  interest,  at  that  time  had 
the  Fairbanks  Beverage  Company  been  organized? 

A.  Yes,  sir.     [33] 

Q.  State  whether  or  not  David  H.  Cascaden  was 
a  member  of  the  Fairbanks  Beverage  Company,  a 
stockholder  in  it?        A.  Yes,  sir. 

Q.  Was  he  a  large  stockholder,  do  you  remember? 
What  proportion  of  the  stock  did  he  own? 

A.  If  I  remember  the  proportion  was  like  this — 

Mr.  CLARK. — One  moment.  I  think  that  is  not 
the  best  evidence.  I  think  the  stock  books  is  the 
best  evidence  of  what  he  owned  at  that  time. 

The  COURT. — You  may  answer  if  you  know. 
Objection  overruled. 

Q.  What  proportion  of  the  stock? 

A.  About  one-fifth  of  the  stocks.  Mr.  Petree — 
I  had  one-fourth — no,  I  had  one-sixth,  Mr.  Cascaden 
one-fifth,  and  the  balance  was  to  Mr.  Petree,  but 
most  of  it  was  mortgaged  to  Mr.  Cascaden,  Mr. 
Petree 's  stocks. 

Q.  Now,  when  the  Fairbanks  Beverage  Company 
was  organized  state  what  it  did  with  reference,  if 
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anything,  to  the  indebtedness  of  the  former  Bev- 
erage Company?        A.  Well,  Mr.  Cascaden  had — 

Mr.  CLARK. — (Interrupting.)  Well,  one  mo- 
ment, if  the  Court  please.  We  object  on  the 
ground  it  is  not  the  best  evidence.  If  this  is  a  cor- 
poration they  certainly  must  have  the  books  and 
records  showing  what  they  did,  and  his  testimony 
is  incompetent. 

Mr.  ROTH. — I  withdraw  the  question.  I  just 
wanted  to  show  the  history  of  this.  It  isn't  really 
material,  so  I  will  withdraw  the  question,  if  the 
Court  please.     [34] 

Q.  Mr.  Weber,  I  hand  you  now  a  promissory  note 
signed  by  D.  Petree  and  D.  H.  Cascaden,  dated 
February  5,  1918,  payable  to  yourself.  I  will  ask 
you  to  state  what  the  indebtedness  named  in  that 
note  was  for;  explain  that  note. 

A.  Mr.  Petree  and  myself  bought  the  bottling 
works  in  the  fall  of  1917,  and  he  shipped  us  some 
stuff  in.  In  fact,  we  had  a  complete  plant  besides 
that  one  down  there,  besides  buying  that  plant  in 
the  spring.  We  started  buying  that  plant  in  the 
spring.  We  couldn't  agree  on  the  price,  and  so  as 
not  to  be  left  we  shipped  our  own  plant  in.  We 
finally  bought  and  we  agreed  on  the  price.  We  had 
two  plants  tlien.  And  afterwards  the  brewery 
closed  down,  and  the  business  was  carried  on  with 
Webber  and  Petree,  and  the  brewery  was  dead, 
and  we  had  not  organized,  and  to  keep  the  thing 
going  we  carried  it  on  as  Webber  and  Petree,  and 
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that   was   carried  on  that  ^yay  until  the  27th   of 

Aj^ril,  1918,  when  we  organized. 

Q.  But  how  did  that  note  come  to  be  given  ? 
A.  I  went  outside — I  left  Fairbanks  on  the  6th 
of  February. 

Q.  What  year?        A.  '18. 
Q.  1918? 

A.  Yes,  sir.  I  went  to  an  institution  in  Milwau- 
kee for  brewers,  who  were  scientific  brewing  com- 
panies. It  was  a  short  course  on  account  of  mem- 
bers all  knowing  their  business,  and  they  said  they 
would  teach  all  the  methods  of  improving  near-beer, 
and  how  to  change  a  brewery  plant,  adapt  it  to  the 
new  methods  we  had  to  use  in  [35]  order  to  keep 
it  going,  and  they  decided  I  go  out  and  take  that 
course,  and  incidentally  I  bought  some  stuff  and 
looked  around.  And  on  the  day  before  I  left,  why, 
'they  figured  up  how  we  stood  about  our  transac- 
tion with  Mr.  Petree  and  myself  about  shipping  in 
that  stuff  and  buying  the  bottling  works,  and  Mr. 
Petree  gave  me  that  note. 

Q.  But  why  did  he  give  you  the  note? 

A.  Because  he  owed  me  money  very  likely. 

Q.  Owed  you  how  much  money? 

A.  That  amount  what  it  says  for. 

Q.  You  figured  out — 

Mr.  CLARK. — (Interrupting.)     Now, — 

Q.  (Interrupting.)     Just    state,    now,    in    what 
amount  he  gave  you  that  note  for? 

A.  Well,  the  amount  the  note  calls  for. 
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Q.  I  know,  but  how  much  did  he  owe  you  at  that 
time  personally  when  3'ou  figured  up? 

A.  Well,  what  the  note  calls  for.  He  wouldn't 
give  me  anything  else  or  any  less. 

Q.  And  did  Cascaden  owe  you  anything  at  that 
time?        A.  No,  sir. 

Q.  How  does  his  name  come  to  be  on  there  ? 

A.  Mr.  Petree  induced  him  to  sign  it. 

Q.  And  that  is  made  payable  six  months  after 
date? 

A.  Yes,  sir.  Because  the  day  I  left  Mr.  Petree 
wanted  to  see  me  down  at  the  hotel  here,  because 
he  wouldn't  be  ujd  in  the  morning  before  I  left,  and 
when  I  came  down  there  about  9:00  o'clock  he  said, 
*' About  that  note  I  give  you  to-day,  if  I  cannot 
settle  it  before  I  will  [36]  settle  it  when  I  organ- 
ize." And  I  figured  he  would  give  me  shares  for 
it,  but  when  he  come  to  organize  he  had  nothing  to 
give  away  because  he  only  held  one  share  himself 
after  all,  he  only  owned  one  share. 

Q.  Then,  as  I  understand,  before  you  left  you 
and  Petree  figured  up  the  business  between  you? 

A.  Yes,  sir. 

Q.  And  this  note  was  the  evidence  of  how  you 
and  Petree  stood  at  that  time  personally? 

A.  Yes,  sir. 

Q.  Was  any  part  of  that  note  ever  paid  to  you? 

A.  No. 

Q.  I  show  you  another  note  for  five  hundred 
dollars,  dated  June  25,  1918,  signed  by  George 
Weber,  payable  to  David  Cascaden.        A.  Yes,  sir. 
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Q.  Explain  that  note. 

A.  When  I  came  back  from  the  outside  I  paid 
my  own  fare. 

Q'.  Now  go  slow  because  the  reporter  can't  get 
you. 

A.  I  paid  my  own  fare  out  and  back.  The  firm 
gave  me  two  hundred  and  fifty  dollars  tuition  for 
that  course  out  there  I  took.  I  was  there  two 
weeks,  but  I  paid  my  own  fare  in  and  out.  I  looked 
up  several  places,  and  when  I  came  back  I  was 
short  of  money.  And  Mr.  Petree,  when  he  didn't 
come  through  when  we  organized,  I  knew  there 
was  no  use  after  that.     By  that  time  I  realized — 

Q.   (Interrupting.)   Stzow,  now. 

A.  (Continuing.)  I  realized  how  bad  he  was  off 
financially,  and  I  asked  Mr.  Cascaden  if  he  could 
help  me  out,  I  had  to  pay  my  life  insurance  and 
other  things,  and  I  needed  [37]  some  money,  and 
Mr.  Cascaden  gave  me  the  money  and  I  gave  him 
that  note. 

Q.  How  much  money?        A.  $500.00. 

Q.  And  how  did  you  come  to  give  him  a  note  for 
it? 

A.  Well,  he  wouldn't  accept  it  on  this  note  here, 
on  the  other  one  I  had  from  Mr.  Petree,  because  he 
didn't  owe  it  to  me. 

Q.  I  see. 

A.  He  says,  ''Keep  that  separate,  let  it  stand  that 
way."  And  before  Mr.  Petree  left  I  tried  to  get 
some  money  from  him  yet  to  pay  this  note,  that 
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is  all  I  wanted  to  pay,  but  I  know  lie  didn't  have 

anything. 

Mr.  ROTPI.— If  the  Court  please,  we  ask  that 
this  note  for  $2,000.00  be  received  in  evidence. 
Mr.  CLARK.— No  objection. 

The  COURT.— It  may  be  admitted. 

Note  referred  to  received  in  evidence,  marked 
Defendant's  Exhibit  5,  and  made  a  part  of  the 
record  herein. 

Mr.  ROTH.— And  also  the  note  for  $500.00  that 
you  sued  on. 

Mr.  CLARK.— That  is  already  in. 

Q.  That  note  for  five  hundred  dollars  that  you 
gave  to  Cascaden,  you  didn't  pay  anything  on  that 
note?    A.  No. 

Q.  But  in  this  suit  on  this  note  of  two  thousand 
dollars  you  give  credit  for  that  five  hundred  dollar 
note?        A.  Yes,  sir. 

Q.  Full  credit?        A.  Yes,  sir.     [38] 

Q.  Now  you  said  that  Cascaden — you  talk  very 
fast,  Mr.  Weber — when  Cascaden  signed  that  note, 
that  two  thousand  dollar  note,  see?        A.  Yes. 

Q.  He  didn't  at  the  time  he  signed  that  owe  you 
anything?        A.  No. 

Q.  Then  why  did  he  sign  that  note? 

A.  Well,  to  accommodate  Mr.  Petree,  I  suppose. 

Q.  Of  course,  you  don't  mean  to  say  that  he 
didn't  owe  you  on  that  when  he  sigTied  that  note? 

Mr.  CLARK. — We  object,  if  the  Court  please, 
as  a  conclusion  of  law. 

The  COURT. — I  wall  overrule  the  objection. 
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Mr.  CLARK. — Note  an  exception. 

The  COURT.— Exception  allowed. 

Q.  What  did  you  mean  to  say  a  while  ago  when 
you  said  that  Cascaden  didn't  owe  you?  Did  you 
mean  to  say  that  he  told  you  that  he  didn't  owe  you, 
or  what? 

A.  In  W;hat  reference,  Mr.  Roth,  please? 

Q.  I  asked  you  when  you  borrowed  this  five 
hundred  dollars  from  Cascaden — 

A.   (Interrupting.)  Yes. 

Q.  (Continuing.) — why  you  didn't  credit  it  on 
that  two  thousand  dollar  note,  or  something  to  that 
effect. 

A.  Well,  he  said  it  was  Mr.  Petree's  note,  not  his 
note. 

Q.  That  Mr.  Petree  owed  you  the  money? 

A.  Owed  me  the  mone}^,  yes. 

Q.  And  he  wanted  Petree  to  pay  it? 

A.  Yes. 

Q.  But  he  was  on  there  as  surety  at  least?     [39] 

Mr.  CLARK. — We  object,  if  the  Court  please. 
That  is  for  the  jury  to  determine,  how  he  was  on 
there,  and  he  is  asking  for  a  conclusion  of  the 
witness. 

Q.  Did  you  mean  to  say  that  Dave  Cascaden 
didn't  owe  you  on  that  note  which  he  signed  of 
yours  ? 

Mr.  CLARK— We  object,  if  the  Court  please, 
as  having  already  been  answered.  He  has  ex- 
plained the  whole  circumstance. 

The  COURT.— Overruled. 
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Mr.  CLARK. — Xote  an  exception. 

The  COURT.— Exception  allowed. 

Q.  Did  you  mean  to  say  that  Dave  Cascaden 
didn't  owe  you  that  two  thousand  dollar  note? 

A.  Well,  after  he  signed  it. 

Q.  Of  course.  After  he  signed  it,  then  do  you 
daim  he  owed  you? 

'    A.  That  is  evidence  of  any  note.     If  I  go  on  a 
note  I  am  responsible  for  it,  as  I  understand  it. 

Q.  In  order  to  collect  this  note  for  two  thousand 
dollars  with  interest  that  is  due  on  it  did  you  em- 
ploy' an  attorney?        A.  Yes,  I  had  to. 

Mr.  ROTH. — You  may  cross-examine  the  witness. 

Mr.  CLARK. — If  the  Court  please,  if  it  is  agree- 
able to  the  Court  I  would  ask  the  adjournment  be 
taken  until  2  :30,  as  I  am  subpoened  to  appear  at 
1 :30  in  an  insanity  case. 

The  COURT.— We  will  take  a  recess  until  3:00 
o'clock. 

("Wliereupon  an  adjournment  was  taken  until 
3:00  o'clock  P.  M.)      [40] 

Afternoon   Session. 
Saturday,  March  31,  1923,  3 :00  P.  M. 

GEORGE  WEBER,  on  the  stand. 

Cross-examination. 
(By  Mr.  CLARK.) 

Q.  Mr.  Weber,  you  and  Mr.  Petree  bought  the 
Tanana    Bottling   Works,    didn't   you? 

A.  Yes,  sir. 

Q.  October  31,  1917?        A.  '17,  yes. 
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Q.  How  much  did  you  pay  for  the  bottling  works  ? 

A.  Nine  thousand  dollars.     That  was  the  price. 

Q.  How  much  was  paid  in  cash? 

A.  Three  thousand. 

Q.  Who  paid  it?        A.  Mr.  Petree  and  myself. 

Q.  How  much  did  you  put  up? 

A.  I  put  up  my  share. 

Q.  How  much  was  that?        A.  Fifteen  hundred. 

Q.  You  are  sure  that  you  put  up  the  fifteen 
hundred  at  that  time?        A.  Yes. 

Q.  That  only  accounted  for  three  thousand. 
Now  where  was  the  rest  of  it,  where  did  the  rest 
of  it  come  from? 

A.  Three  thousand  dollars  borrowed  from  the 
Farmers  Bank  and  three  thousand  we  still  owed. 
[41] 

Q.  Where  is  that  note  that  you  gave  to  Ahlberg 
for  the  remaining  three  thousand  dollars? 

A.  That  is  in  the  possession  of  Mr.  Roth,  I  be- 
lieve. 

Qi.  That  has  never  been  paid,  has  it?        A.  No. 

Q.  That  is  signed  by  you  and  Petree? 

A.  Yes. 

Q.  Then  that  three  thousand  dollars  that  was 
borrowed  from  the  Farmers  Bank  was  the  second 
three  thousand  that  was  paid  on  account? 

A.  Yes. 
■     Q.  You  went  outside  in  the  spring  of  1918,  didn't, 
you?        A.  February  6th  I  left  here. 

Q.  You  had   received  some  word  from  Ahlberg 
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before   tliat,   hadn't   yon,   a])out   him   wanting  the 

<)ahuiee  of  his  money? 

A.  Not  personally.  That  time  St.  George  was 
agent  and  Cathcart  were  agent  for  Ahlberg. 

Q.  You  expected  to  see  Ahlberg  when  you  w^ent 
outside,  didn't  you?        A.  Yes. 

Q.  You  knew  Ahlberg  was  going  to  try  to  col- 
lect the  balance  of  the  three  thousand,  didn't  you? 

A.  Well,  of  course  he  very  likely  would. 

Q.  How  much  of  the  purchase  price  of  the  Ta- 
nana  Bottling  Works  were  you  to  pay? 

A.  Four  thousand  five  hundred. 

Q.  And  you  paid  fifteen  hundred?        A.  Yes. 

Q.  And  that's  all  that  you  ever  paid  on  account 
of  it?        A.  Yes.     [42] 

Q.  Now  isn't  it  a  fact,  Mr.  Weber,  that  at  the 
time  you  were  going  outside  Mr.  Petree  gave  j^ou 
a  note  for  two  thousand  dollars  for  fear  you 
might  be  compelled  to  pay  the  three  thousand 
dollars  that  was  still  owing  to  Ahlberg? 

A.  I  understand  that  it  was  money  Petree  and 
I  had  dealings  with  before. 

Q.  What  were  your  dealings  before? 

A.  He  shipped  some  stuff  in  from  the  outside 
for  our  new  bottling  w^orks  in  case  we  shouldn't 
buy  that  other  one  there. 

Q.  Who  paid  for  that  stuff  that  was  shipped  in? 

A.  Petree  and  myself. 

Q.  How^  much  did  you  pay? 

A.  I  don't  recollect. 

Q.  How  much  did  Petree  pay? 
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A.  I  don't  know. 

Q.  About  how  much  was  paid  altogether? 

A.  I  couldn't  recollect  anything  about  it,  Mr. 
Clark. 

Q.  How  did  it  figure  out  that  Petree  owed  you 
just  two  thousand  dollars? 

A.  That  is  what  we  figured  up  that  time. 

Q.  Isn't  it  a  fact,  Mr.  Weber,  that  note  was  given 
to  you  to  protect  you  in  the  event  that  you  had  to 
pay  to  Ahlberg  the  balance  of  that  three  thousand 
dollars  ? 

A.  Not  as  I  recollect  it. 

Q.  Now  isn't  it  possible  that  is  what  it  was  given 
for*?        A.  I  don't  think  so. 

Q.  Didn't  you  tell  Mrs.  Cascaden  that  that  is 
what  it  was  given  for?     [43] 

A.  No,  not  as  I  recollect. 

Q.  Mr.  Weber,  you  remember  last  spring,  that 
is,  in  the  spring  and  early  summer  of  1922,  there 
was  some  litigation  between  yourself  and  the  Cas- 
caden estate?        A.  Yes,  sir. 

Q.  And  you  finally  settled  the  litigation,  it  was 
finally  settled?     You  remember  that,  don't  you? 

A.  It  was  settled  by  foreclosure,  yes. 

Q.  No,  you  remember  the  suit  that  you  brought, 
Mrs.  Cascaden  settled  it  and  gave  you  some  syrups 
and  other  stuff  that  was  up  there? 

A.  That  was  William  Bittner. 

Q.  It  represented  a  part  of  your  account,  didn't 
it?        A.  Of  some  wages  we  put  in,  yes. 
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Q.  You  remember  when  that  case  was  settled, 
don't  you?        A.  Yes. 

Q.  Do  you  remember  a  day  or  two  after  that 
was  settled  about  having  a  talk  with  Mrs.  Casca- 
den  at  the  gate  where  she  was  living  up  at  the 
Heilig  house?        A.  Oh  yes,  that  is  correct. 

Q.  Do  you  remember  her  at  that  time  asking 
you  how  it  happened  that  Dave  Cascaden  owed 
you  any  money?  Do  you  remember  her  asking  you 
that?        A.  About  this  note,  yes,  that's  correct. 

Q.  Did  you  not  say  to  her  at  that  time  that 
*'Dave  Cascaden  doesn't  owe  me  anything"? 

A.  Well,  originally  it  was  Mr.  Petree's  note,  yes. 

Q.  Well,  didn't  you  tell  her  that  Dave  Cascaden 
didn't  owe  you  anything,  that  Petree  is  the  man 
w^ho  owed  you  the  money?     [4A] 

A.  Originally,  yes. 

Q.  And  didn't  you  tell  her  at  that  time  that  W'hen 
you  were  getting  ready  to  go  outside  you  were 
afraid  that  you  might  have  to  pay  the  Ahlberg 
note  and  that  that  note  was  given,  this  note  for 
two  thousand  dollars  was  given  to  you  to  protect 
you  against  having  to  pay  all  of  that  three  thousand 
dollar  note? 

A.  Not  the  same  words  to  the  same  effect,  no, 
Mr.  Clark. 

Q.  Didn't  you  tell  her  in  effect  that  was  what 
that  note  was  given  for? 

A.  No,  I  could  have  had  protection  perhaps  if 
I  had  asked  for  it. 
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Q,  Did  you  not  tell  her  that  was  given  to  you 
for  protection?        A.  No. 

Q.  You  are  certain  of  that?        A.  Yes. 

Q.  In  order  to  just  refresh  your  memory  so  there 
won't  be  any  question  about  what  was  said,  isn't 
it  a  fact  that  when  she  asked  you  how  it  happened 
that  you  were  contending  that  Dave  Cascaden  owed 
you  money,  did  you  not  tell  her  at  that  time  that 
you  and  Petree  had  purchased  the  Tanana  Bottling 
Works  from  Ahlberg  for  nine  thousand  dollars'? 

A.  Yes. 

Q.  That  you  and  Petree  had  paid  three  thousand 
dollars,  that  three  thousand  dollars  was  paid  by 
the  note  given  to  the  Farmers  Bank,  which  Dave 
Cascaden  afterwards  paid — 

A.   (Interrupting.)  Yes. 

Q.  (Continuing.) — and  that  there  was  three  thou- 
sand still     [45]     due?        A.  Yes. 

Q.  That  in  1918,  on  February  6th,  the  note  for 
two  thousand  dollars  was  given  to  you  when  you 
w^ere  going  outside  for  protection  in  the  event  that 
you  were  compelled  to  pay  Ahlberg  the  other  three 
thousand  dollars  that  you  had  given  a  note  for? 

A.  Not  in  the  same  words,  no. 

Q.  Well,  wasn't  it  that  meaning,  didn't  you  con- 
vey that  meaning  to  her? 

A.  No,  I  said  I  could  have  had  protection  if  I 
had  asked  for  it  perhaps  at  that  time. 

Q.  If  you  had  asked  for  it?  Why  were  you 
speaking  about  needing  protection? 

A.  Well,   I  told  Mrs.   Cascaden  there  was  still 
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three  thousand  dollars  to  bo  paid,  and  the  firm 
took  that  debt  over  and  put  it  on  the  books,  but 
they  never  issued  any  security  for  it,  and  it  is  up 
to  me  to  pay  that.  The  way  we  started  to  talk 
about  it  at  that  time,  Mrs.  Cascaden  came  across 
to  my  gate  and  said,  "You  know,  Mr.  Weber,  Mr. 
Cascaden  wanted  me  to  deed  your  interest  back 
to  you  after  it  is  all  settled  and  sold" — 

Q.   (Interrupting.)  Yes. 

A.  (Continuing.) — and  I  said,  "I  couldn't  com- 
pel Tou  to  and  I  wouldn't  do  it  unless  you  want  to 
do  if  yourself." 

Q.  Didn't  she  at  that  time  ask  you  why  you  were 
claiming  that  Dave  Cascaden  owed  you  any  money 
when,  as  a  matter  of  fact,  Dave  Cascaden  had  been 
putting  up  money  for  the  brewery,  for  the  bottling 
works,  and  did  you  not,  in  response  to  her  question, 
say  1o  her  that  Dave  Cascaden  [46]  didn't  owe 
you  anything,  that  it  was  Dave  Petree  that  owed 
you  ihe  money?        A.  It  was  Petree 's  note,  yes. 

Q.  Yes.     Did  she  not  ask  you  how  it  happened 

.that  that  note  was  given,  this  two  thousand  dollar 

note  was  given,  and  did  you  not  at  that  time  tell 

her   it  was  given  you  for  protection  against  the 

Ahlberg  claim? 

A.  I  don't  think  I  recollect  that,  not  the  same 
Avords.  1  say  I  could  have  had  protection  if  I 
had  asked  for  it  some  time,  but  the  note  is  up  to 
me  to  be  paid  now. 

Q.  But  you  can't  say  now  how  it  happened  that 
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you  and  Petree  figured  out  that  he  owed  you  two 

thousand  dollars'? 

A.  I  didn't  keep  any  track  of  my  accounts.  I 
had  my  head  full  of  changing  the  business  from  one 
to  th(^  other,  and  I  had  full  confidence  in  Mr.  Pe- 
tree and  Mr.  Cascaden  personally  and  financially. 
That  time  I  didn't  know  how  Mr.  Petree  stood. 

Q.  And  Mr.  Petree  had  enough  confidence,  did 
he,  in  letting  you  just  take  the  figures  out  of  your 
head  and  saying  "You  owe  me  two  thousand  dol- 
lars," and  he  gave  j^ou  that  note? 

A.  It  was  Mr.  Petree 's,  not  mine. 

Q.  Mr.  Petree  gave  you  the  note?        A.  Yes. 

Q.  And  did  you  have  any  papers  or  figures  there 
to  figure  out  how  much  he  owed  you? 

A.  I  don't  recollect  that. 

Q.  And  he  just  gave  you  a  note?        A.  Yes. 

Q.  Now  Mr.   Cascaden   didn't   owe  any  part  of 
that  note,  did  he?     [47] 
'    A.  Not  before  he  signed  it,  no. 

Q.  And  you  didn't  ask  Mr.  Petree  for  Mr.  Cas- 
taden's  signature?        A.  I  don't  recollect  that. 

Q.  You  didn't  ask  Mr.  Petree  for  any  security 
for  that  note? 

A.  No,  because  I  thought  it  would  be  settled 
when  they  reorganized. 

Q.  So  Mr.  Petree  handed  you,  you  say,  a  note 
for  two  thousand  dollars?        A.  Yes. 

Q.  And  when  you  looked  at  the  note  it  had 
Dave  Cascaden 's  name  on  it? 

A.  I  don't  recollect  that.     I  put  the  note  in  the 
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bank   witb  my  other  papers  when  I  left,  the  day 

before  I  left. 

Q.  You  didn't  even  know  that  Dave  Caseaden's 
name  was  on  the  note?        A.  I  don't  recollect  that. 

Q.  He  didn't  owe  you  any  money,  Dave  Casca- 
den  didn't  owe  you  any  money  at  that  time,  did  he? 

A.  Not  before  he  signed  the  note,  no. 

Q.  And  then  afterwards  you  borrowed  five  hun- 
dred dollars  from  him  in  June?        A.  Yes,  sir. 

Q.  And  you  gave  him  a  note  at  that  time? 

A.  Yes. 

Q.  Mr.  Cascaden  continued  to  advance  money  to 
the  Beverage  Compam^  afterwards,  didn't  he? 

A.  Yes. 

Q.  Now,  Mr.  Weber,  you  stated  in  your  direct 
examination  that  this  $3,033.00  that  Mr.  Cascaden 
paid  to  the  bank,  [48]  that  you  gave  him  a 
mortgage  for  that?        A.  Yes. 

Q.  That  w^as  a  second  mortgage  on  the  Beverage 
Company  property,  wasn't  it?        A.  I  believe  so. 

Q.  Why  was  that  made  a  second  mortgage? 

A.  Because  Mr.  Cascaden  held  a  mortgage  on  the 
brewery  property  as  first  mortgage,  and  the  bottling 
works  was  a  second  mortgage. 

Q.  Isn't  it  a  fact  that  he  had  no  mortgage  on  any 
property  of  the  Beverage  Company  up  until  that 
time? 

A.  That  is  more  than  I  could  tell,  Mr.  Clark. 

Q.  Isn't  it  a  fact  that  both  of  those,  the  first  and 
the  second  mortgage  were  made  out  the  same  day? 

A.  That    may    be,  but  Mr.  Cascaden    had    that 
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money  coming  for  money  advanced  to  the  brewery 

before. 

Q.  Is  it  not  a  fact,  Mr.  Weber,  that  Mr.  Cascaden, 
on  that  day,  the  day  that  those  two  mortgages  were 
executed,  advanced  five  thousand  dollars  to  the 
Beverage  Company?        A.  That  may  be  correct. 

Q.  Yes.  And  Mr.  Cascaden  had  already  paid 
this  three  thousand  dollar  note  to  the  bank,  he  had 
already  paid  the  Farmers  Bank  three  thousand  dol- 
lars, hadn't  he? 

A.  Well,  I  couldn't  tell  exactly  the  dates,  Mr. 
Clark,  when  the  things  were  made  out. 

Q.  Isn't  it  a  fact  that  at  your  meeting  on  the 
25th  day  of  June,  1918,  that  Mr.  Cascaden  agreed 
to  advance  five  thousand  dollars  to  pay  some  out- 
standing claims?        A.  Yes. 

Q.  And  two  mortgages  were  given,  one  to  him 
for  five     [49]     thousand  dollars?        A.  Yes. 

Q.  And   a   second   mortgage — 

A.  (Interrupting.)     Yes. 

Q.  (Continuing.)     —for  $3033.00?        A.  Yes. 

Q.  Yes.  Did  you  ever  ask  Mr.  Cascaden  to  sur- 
render that  note  that  he  paid  at  the  bank,  that 
$3033.00  note? 

A.  I  did  not.  It  was  Mr.  Petree's  doings  at  the 
time. 

Q.  He  never  was  asked  to  surrender  that  note? 

A.  I  spoke  to  Mr.  Petree  about  it,  if  he  would 
ask  Mr.  Cascaden  to  do  that,  that's  all. 

Q.  Isn't  it  a  fact  that  that  mortgage,  that  second 
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mortgage,  was  simj3ly  given  to  Mr.   Caseaden  as 

security  for  that  note? 

Mr.  KOTH.— We  object  to  that,  if  the  Court 
please,  on  the  ground  that  the  same  is  incompetent, 
irrelevant  and  immaterial  and  not  the  best  evidence. 
The  mortgage  itself  speaks  for  itself. 

The  COUKT.— Overruled. 

Q.  Isn't  it  a  fact  that  that  second  mortgage  was 
given  to  Mr.  Caseaden  as  additional  security  for 
the  promissorj^  note  that  he  had  paid  at  the  Farm- 
ers Bank? 

A.  Well,  it  was  given  for  that  promissory  note 
that  he  had  paid  to  the  Farmers  Bank,  yes. 

Q.  He  never  gave  you  any  writing  in  which  he 
said  that  he  would  release  you  from  any  liability  on 
that  note,  did  he? 

A.  Well,  it  was  the  firm's  dealings,  Mr.  Clark,  not 
individually.  We  had  organized  by  that  time. 
[50] 

Q.  When  that  note  was  given  joii  hadn't  organ- 
ized, had  you? 

A.  We  organized  on  the  27th  of  April. 

Q.  Yes,  and  that  note  was  given  in  the  previous 
October? 

A.  That  was  Mr.  Petree's  and  my  own  note,  yes. 

Q.  Yes.  Well,  you  never  got  any  writing  from 
Mr.  Caseaden  in  which  he  said  that  he  would  ac- 
cept the  Beverage  Company  and  release  you  and 
Petree  from  this  note  that  he  had  paid  at  the  Farm- 
ers Bank,  did  vou? 
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A.  Not  to  my  knowledge,  and  I  thought  it 
wouldn't  be  necessary. 

Q.  You  never  asked  him  for  anything  of  that 
kind,  did  you? 

A.  No.  Mr.  Stevens  did  all  that  legal  work  at 
that  time. 

Q.  Now,  you  know,  of  course,  that  Mr.  Cascaden 
is   in   the   asylum   outside? 

A.  Yes.     I  am  sorry  for  it. 

Q.  And  you  know  that  you  are  the  only  member 
of  that  Beverage  Company  that  is  here  that  knows 
anything  about  the  transactions?        A.  Yes. 

Q.  Mr.  Cascaden  secured  his  interest  in  the  Bev- 
erage Company  by  a  transfer  of  stock  from  Dave 
Petree,  didn't  he? 

A.  I  believe  so;  I  am  not  sure. 

Q.  Just  to  refresh  your  memory,  is  it  not  a  fact 
that  Mr.  Cascaden  advanced  considerable  money 
for  Mr.  Petree  in  connection  with  the  brewing  com- 
pan}^?        A.  Yes. 

Q.  And  that  Mr.  Petree  owed  him  over  ten  thou- 
sand dollars? 

A.  I  don't  know  the  amount,  but  it  must  have 
been  that  amount,  something  like  that. 

Q.  Isn't  it  a  fact  that  after  the  Beverage  Com- 
pany was  [51]  organized  that  Mr.  Petree  as- 
signed some  of  his  stock  in  the  Beverage  Company 
to  Dave  Cascaden  in  part  payment  of  what  he  owed 
him  on  the  old  brewery  company  account? 

A.  Well,  I  know — as  far  as  I  know  for  what  pur- 
pose I  could  not  tell.    It  was  between  the  two. 
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Q.  The  original  purchase  of  the  Tanana  Bottling 
Works  and  the  original  purchase  of  your  other 
plant  up  here  that  you  had,  that  was  made  by  you 
and  Petree  together? 

A.  The  original  purchase  of  the  bottling  works, 
yes. 

Q.  And  you  and  Petree  then  organized  a  corpo- 
ration, and  Mr.  Cascaden's  interest  in  that  corpo- 
ration you  state  was  a  one-fifth,  I  believe? 

A.  I  believe  so,  yes. 

Q.  And  he  got  that  through  Mr.  Petree? 

A.  He  got  that  through  his  interest  in  the  brew- 
ery. 

Q,  And  he  was  not  supposed  to  put  up  any  money 
into  the  Beverage  Company?        A.  No. 

Mr.  CLARK.— That  is  all. 

Redirect  Examination. 
(By  Mr.  ROTH.) 

Q.  But  that  note  for  three  thousand  dollars  that 
was  signed  by  you  and  Petree  to  the  Farmers  Bank 
was  afterwards,  after  it  became  due,  signed  by  Cas- 
caden? 

A.  It  must  have  been,  because  it  wasn't  signed 
before  on  the  original. 

Q.  Now,  the  note  that  you  gave  to  Cascaden  for 
$3033.00,  what  was  that  note  for? 

Mr.  CLARK. — We  object  as  already  having  been 
gone     [52]     into  on  direct  examination. 

The  COURT. — He  may  answer  the  question. 

A.  Mr.  Cascaden  took  up  the  first  original  note 


54  Blanche  Cascaden 

(Testimony  of  George  Weber.) 

in  the  bank,  and  we  took  then  the  second  note  from 

the  firm  and  the  mortgage  also. 

Q.  What  for?        A.  For  the  first  note. 

Q.  For  the  first  note?        A.  Yes. 

Q.  And  that  $3033.00'  note  that  he  took  is  the 
same  note  that  was  sued  upon  in  this  court  and  has 
gone  to  judgment? 

A.  Yes,  sir.  There  was  only  one  $3033.00  note 
all  the  way  through,  not  two,  only  one,  and  that 
went  on  record  here  to  show  that. 

Q.  And  Cascaden  has  already  a  judgment  for  that 
note?        A.  So  I  understand. 

Q.  In  this  court?        A.  So  I  understand. 

Q.  Not  only  for  the  note  but  for  interest  and 
attorney's  fees,  too?        A.  Yes. 

Q.  And  this  note  here  that  they  sue  on  is  for  the 
exact  amount  that  they  have  got  jiidgment  for  now? 

A.  Yes,  exactly,  and  I  believe  it  is  the  same  num- 
ber, too,  if  I  am  right. 

Mr.  ROTH. — Yes,  it  is  the  same  number.  That 
is  all.     [53] 

Recross-examination. 
(By  Mr.  CLARK.) 

Q.  Mr.  Weber,  you  also  know,  do  you  not,  that 
that  judgment  that  was  secured  against  the  Bever- 
age Company  on  a  three  thousand  dollar  note  wasn't 
paid?  You  know  that  has  never  been  paid,  don't 
you? 

A.  Well,  it  is  paid,  I  understand,  when  it  was 
foreclosed  and  sold. 
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Q.  Don't  you  know  it  didn't  sell  for  enough  to 
wipe  out  the  first  mortgage? 

Mr.  ROTH.— That  is  objected  to,  if  the  Court 
please,  on  the  ground  the  same  is  incompetent,  irrel- 
evant and  immaterial. 

Mr.  CLARK. — You  have  introduced  the  record 
yourself  that  shows  all  that. 

A.  It  may  be. 

Mr.  ROTH.— That  is  all  right.  I  object  to  it  on 
the  ground  it  is  incompetent,  irrelevant  .and  imma- 
terial. 

The  COURT.— Is  it  on  the  records? 

J\Ir.  CLARK. — It  is  on  the  records. 

The  COURT.— Objection  overruled. 

A.  That  may  be,  Mr.  Clark.  I  wasn't  much  of 
a  lawyer.     The  record  will  show. 

Mr.  CLARK. — The  record  will  show  the  judg- 
ment and  the  execution  and  the  return  of  the  exe- 
cution. 

Mr.  ROTH.— That  is  all  right. 

Mr.  CLARK.— That  is  all. 

(Witness  excused.)     [54] 

Testimony  of  M.  R.  Boyd,  for  Defendant. 

M.  R.  BOYD,  called  as  a  witness  on  behalf  of  the 
defendant,  being  first  duly  sworn,  testified  as  fol- 
lows: 

Direct  Examination. 
(By  Mr.  ROTH.) 

Q.  What  is  your  name?        A.  M.  R.  Boyd. 

Q.  What  official  position  do  you  occupy? 
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A.  Commissioner;  United  States  Commissioner 
and  ex  officio  Recorder. 

Q.  Fairbanks  Precinct? 

A.  Fairbanks  Precinct,  Fourth  Division. 

Q.  As  such  have  you  the  recording  records  in 
your  possession?'       A.  Yes,  sir. 

Q.  Have  you  Vohime  8  of  Real  Mortgages  here 
with  you  in  the  courtroom?        A.  I  have,  yes. 

Q.  Turn  to  page  473  of  that  volume  and  state  if 
there  is  a  mortgage  recorded  from  George  Weber 
and  David  Petree  to  the  Farmers  Bank? 

A.  Yes,  sir;  Number  5041,  recorded  November 
1st,  1917. 

Q.  And  is  there  any  record  there  that  shows  it 
was  released  or  paid? 

A.  Yes,  sir. 

Q.  What  is  that? 

A.  There  is  a  marginal  release. 

Q.  What  is  the  marginal  release? 

A.  "The  within  mortgage  is  hereby  acknowl- 
edged paid  in  full  and  discharged  this  25th  day  of 
June,  1918.  Farmers  Bank,  by  H.  E.  St.  George, 
President.  Witness,  [55]  J.  V.  Creamer,  Deputy 
Recorder." 

Mr.  ROTH. — If  the  Court  please,  I  ask  to  have 
this  mortgage  introduced  in  evidence,  read  into 
the  record,  so  that  the  Recorder  may  return  the 
book. 

Mr.  CLARK. — Why  not  simply  dictate  a  synopsis 
of  what  it  is.  If  it  is  just  the  fact  you  want  the 
mortgage,  show  the  mortgage  was  recorded  and  the 
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note  was  signed  by  Weber  and  Petree,  and  you 

wouldn't  have  to  encumber  the  record. 

Mr.  HOTH. — Well,  I  want  to  show  this  is  exactly 
the  same  note  with  two  names  on  it  that  we  have 
here. 

Mr.  CLARK. — Well,  maybe  we  can  stipulate  to 
that.  Let's  compare  the  note  and  see  if  it  is  the 
same  thing.  There  seems  to  be  two  differences. 
Now  "George"  is  spelled  out  in  full  there  and  it  is 
abbreviated  here,  and  in  the  original  here  "Octo- 
ber" is  written  out  in  full  and  it  is  abbreviated 
here.  Now  would  a  thing  of  that  kind  get  by  in 
the  Recorder's  office  without  being  checked,  do 
you  suppose? 

The  WITNESS.— Well,  I  didn't  know  the  re- 
corder nor  his  deputy.     I  couldn't  say. 

Mr.  ROTH.— The   same  number,  A-22. 

Mr.  CLARK.— Yes.  Well,  I  will  stipulate  the 
wording  is  the  same,  with  the  exception  that 
"George"  is  spelled  out  in  full  and  "October"  is 
spelled  out  in  full,  while  in  the  note  it  is  abbre- 
viated. 

Mr.  ROTH. — Do  jou  stipulate  it  as  the  same 
note? 

Mr.  CLARK. — The  wording  is  precisely  the  same 
with  those  two  exceptions.  Of  course,  I  don't 
know.     [56] 

The  COURT.— The  payments  on  the  back  are 
the  same. 

Mr.  CLARK.— That  is  the  note  we  have  intro- 
duced in  evidence,  if  the  Court  please.     The  only 
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question  that  1  had  in  my  mind  is  whether  that 
was  the  same  note  referred  to  in  this  other  mort- 
gage given  to  the  Farmers  Bank  on  that  same  date. 
I  presume  it  is,  although  evidently  the  comparison 
was  a  little  bit  off  because  there  were  abbrevia- 
tions that  were  omitted.  You  see,  that  was  in 
another  mortgage. 

Mr.  ROTH. — I  don't  want  any  question  left  but 
what  this  is  the  same  note,  if  the  Court  please. 
The  only  difference  is  that  "D.  H.  Cascaden"  is 
written  on  there  as  a  maker,  and  I  want  to  show, 
of  course,  the  number  is  the  same,  the  date  is  the 
same,  the  date  of  payment  is  the  same.  That  is . 
the  only  thing  I  am  interested  in.  Of  course, 
I  don't  want  to  encumber  the  record,  but  I  don't 
want  to  leave  any  question  on  the  proposition  at 
all  but  that  this  very  note  that  they  have  sued  on 
in  this  action  was  for  the  exact  amount,  the  same 
indebtedness  that  they  already  have  sued  and  re- 
covered a  judgment  on.  That  is  the  point.  I  don't 
want  any  question  about  that,  and  for  that  reason 
I  want  to  introduce  the  record  here. 

The  COURT. — You  may  introduce  it.  Nobody 
has  made  any  objection  to  it,  except  Mr.  Clark  sug- 
gested he  wanted  to  shorten  it. 

Mr.  ROTH. — I  did,  too,  and  if  he  would  stipulate 
that  was  the  same  note  that  would  end  it,  but 
he     [57]     doesn't  want  to  stipulate  that. 

Mr.  CLARK.— Well,  I  don't  know.  It  seems  the 
wording  is  the  same  with  the  exception  of  those 


vs.  George  Weber.  59 

(Testimony  of  M.  R.  Boyd.) 

two  ditierences.     Reading  the  record  won't  help  to 

clear  up  that  point  at  all. 

Mr.  ROTH.— Well,  I  will  ask  the  witness  to 
just  simply  read  the  note. 

Q.  Is  there  a  note  in  that  mortgage  that  you 
haver  referred  to  as  having  been  recorded  of  that 
date? 

A.  Yes,  sir. 

Q.  Just  please  read  that  note. 

A.  (Witness  reads  as  follows:) 

''3000.00.     Fairbanks,  Alaska,  October  31st,  1917. 

Six  months  after  date,  without  grace,  for  value 
received,  I  promise  to  pay  to  the  order  of  the 
Farmers  Bank  of  Fairbanks,  at  their  office  in  Fair- 
banks, Alaska,  the  sum  of  Three  Thousand  Dol- 
lars, with  interest  thereon  at  the  rate  of  one  per 
cent  from  date  hereof  until  paid;  both  principal 
and  interest  payable  in  lawful  money  of  the  United 
States—." 

Q.  (Interrupting.)  You  say  one  per  cent. 
Doesn't  it  say  "one  per  cent  per  month"? 

A.  (Continuing.) — "One  per  cent  per  month  from 
date  hereof  until  paid;  both  principal  and  interest 
paj^able  in  lawful  money  of  the  United  States.  In- 
terest to  be  paid  monthly  and  if  not  so  paid  the 
whole  sum  of  both  principal  and  interest  shall  be- 
come immediately  due  and  collectable  at  the  option 
of  the  holder  of  this  note.  In  the  event  suit  is 
brought  to  collect  this  note,  or  any  portion  thereof, 
I  promise  to  pay  in  addition  to  the  [58]  costs 
and  disbursements  provided  by  statute  a  reasonable 
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amount  for  attorney's  fee.  For  value  received 
each  and  every  party  signing  this  note,  either  as 
endorser,  surety,  guarantor  or  assignor,  waives 
presentment,  demand,  protest,  notice  of  nonpay- 
ment thereof,  and  binds  himself  thereon  as  a 
principal. 

No.  A-22. 

Due  April  30th,  1918. 

(Signed)  GEORGE  WEBER, 
DAVID  PETREE." 

Mr.  ROTH.— That  is  aU. 

Cross-examination. 
(By  Mr.  Clark.) 

Q.  Mr.  Boyd,  in  this  original  note  which  I  show 
you  it  says  "Three  Thousand  &  no/100."  Is  there 
anything  of  that  kind  in  that  note  copied  in  the 
mortgage  '^ 

A.  (Reading)  "at  their  office  in  Fairbanks, 
Alaska,  the  sum  of  Three  Thousand  Dollars,  with 
interest  thereon  at  the  rate  of  one  per  cent  per 
month. ' ' 

Q.  There  is  nothing  in  there  about  "&  no/lOO"? 

A.  No,  sir. 

Q.  This  note  you  have  read  out  of  this  mortgage, 
the  word  "October"  is  spelled  out  in  full,  is  it 
not? 

A.  Yes,  sir. 

Q.  In  this  note  which  I  show  you,  which  is 
Plaintiffs'  Exhibit  "A,"  "October"  is  abbreviated 
to  "Oct.,"  is  it  not? 

A.  Yes,  sir. 
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Q.  In  the  note  you  have  just  read  from  the  book 
the  signature  shows  "George  Weber,"  "George" 
is  spelled  out  in  full,  is  it  not? 

A.  Yes,  sir.     [59] 

Q.  In  the  note  which  I  show  you  "George"  is 
abbreviated! 

A.  "G-e-o." 

Q.  Yes.  Now,  is  it  not  a  fact,  Mr.  Boyd,  there  are 
three  discrepancies  between  the  note  as  copied 
into  the  record  here  that  you  are  reading  from 
and  this  note  that  we  are  referring  to,  the  tirst 
discrepancy  in  the  "October,"  the  abbreviation  of 
"October"  is  not  set  forth,  that  the  words 
"&  no/100"  is  omitted,  and  George  Weber's  name 
is  written  out  in  full  instead  of  being  abbreviated? 

A.  Yes,  sir. 

Q.  Those  records  are  always  compared,  are  they 
not? 

A.  Yes;  should  be.  That  is  my  practice  now,  to 
always  compare  them. 

Q.  There  is  nothing  on  here  to  show  that  it  was 
compared,  is  there? 

A.  Possibly  that  checkmark  (indicating)  would 
indicate  that  it  had  been  compared.  In  comparing, 
though,  now,  in  reading  "October"  that  would  be 
something  that  might  get  away;  so  of  the  "George." 

Q.  Would  that  "&  no/100"  get  away? 

A.  An  error  of  that  kind  should  not  get  away, 
l)ut  it  would  be  very  easy  for  the  other  to  get 
away,  but  "&  no/100"  should  not  get  away. 

Mr.  CLARK.— That  is  all. 
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Redirect  Examination. 
(By  Mr.  ROTH.) 

Q.  But  from  a  comparison  of  the  note  here,  in 
all  other  respects  with  that,  it  is  perfectly  ap- 
parent, is  it  not,  it  was  careless  comparison.     [60] 

Mr.  CLARK.— We  object,  if  the  Court  please.  It 
is  not  for  this  Recorder  to  say  it  is  careless  compar- 
ison. It  is  a  question  of  fact  for  the  jury  as  to 
whether  or  not  it  is  the  same  note. 

Mr.  ROTH. — I  will  withdraw  that  question. 

Q.  You  don't  mean  to  say,  Mr.  Boyd,  there  are 
not  errors  in  copying  instruments  that  are  not  dis- 
covered in  comparing  them  afterwards'? 

Mr.  CLARK. — Object,  as  that  is  too  broad  and 
theoretical,  and  asking  him  about  somebody  before 
he  was  in  office. 

The  COURT. — Well,  he  may  answer. 

A.  Well,  I  will  say  this,  now.  In  comparing,  for 
instance,  the  recorder  is  reading  her  work  here  and 
you  are  holding  copy  on  her.  Now,  if  she  read 
*' George  Weber"  you  might  overlook  calling  her 
attention  to  the  fact  it  was  "Geo"  Weber.  Now, 
it  should  be  read  "G-e-o.  Weber,"  but  we  all  know 
George  Weber,  and  if  it  was  read  "George  Weber" 
to  you,  you  might  let  it  go  by.  She  might  have 
"George  Weber"  here  and  you  have  "G-e-o. 
Weber"  and  that  get  by.  That  same  thing  would 
hold  true  Avith  "October."  The  correct  reading  of 
"October"  would  be  "0-c-t.,"  but  if  she  read  it 
"October"  it  would  go  at  "October,"  you  see. 
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Q.  But  sometimes  people  just  simply  make  a  mis- 
txike  in  reading,  don't  tlie}^? 

A.  Oh,  I  suppose  they  do,  yes.  I  don't  imagine 
that  anyone  is  perfect. 

Mr.  ROTH.— That  is  all. 

Mr.  CLARK.— That  is  all,  Mr.  Boyd. 

(Witness  excused.)     [61] 

Mr.  CLARK.— May  I  recall  Mr.  Weber  for  a 
little  bit  more  cross-examination? 

Mr.  ROTH.— All  right. 

Testimony  of  G-eorge  Weber,  for  Plaintiffs    (Re- 
called). 

GEORGE  WEBER,  the  defendant,  recalled  by 
plaintiffs  for  further  cross-examination,  further 
testified  as  follows: 

Cross-examination  (  R  esumed  ) . 
(By  Mr.  CLARK.) 

Q.  Mr.  Weber,  where  did  you  and  Mr.  Petree 
get  the  money  that  you  made  your  first  pajment 
to  the  Tanana  Bottling  Works  with? 

A.  I  had  some  and  I  borrowed  some. 

Q.  Isn't  it  possible  you  and  Mr.  Petree  bor- 
rowed it  from  the  Farmers  Bank? 

A.  No,  the  record  would  show  there.     I  did  not. 

Mr.  CLARK.— That  is  all. 

(Witness  excused.) 
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CHAS.  L.  THOMPSON,  called  as  a  witness  on 
behalf  of  the  defendant,  being  first  duly  sworn, 
testified  as  follows: 

Direct  Examination. 
(By  Mr.  ROTH.) 

Q.  Were  you  acquainted  with  David  Petree  dur- 
ing his  life  time?     [62]        A.  I  was. 

Q.  Do  you  remember  when  David  Petree  left 
here  the  last  time?        A.  I  do. 

Q.  I  will  ask  you  whether  or  not  he  left  any 
business  with  you  to  take  care  of  when  he  left? 

A.  Yes,  he  left  some  orders  for  collection  on 
different  people  in  the  amount  of  approximately 
$500.00. 

Q.  And  what  did  he  direct  you  to  do  with  the 
proceeds'? 

A.  Pay  the  money  to  Weber,  George  Weber. 

Q'.  Did  he  say  anything  further  in  connection 
with  that? 

Mr.  CLARK.— Oh,  we  submit,  if  the  Court 
please,  this  is  hearsay  and  not  binding  upon  the 
plaintiffs  in  this  action.  We  can't  vouch  for  any- 
thing Mr.  Petree  may  have  told  Mr.  Thompson.  It 
is  not  competent  evidence. 

The  COURT.— Overruled. 

Q.  Just  state  what  he  said,  everything  that  he 
said  as  you  recollect  in  that  regard. 

A.  He  told  me  if  I  collected  this  money  to  pay 
it  to  George  Weber,  as  he  owed  him  some  money. 
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^Ir.  ROTH. — You  may  cross-examine. 
Mr.  CLARK.— No  examination. 
(Witness  excused.)     [63] 

Testimony  of  E.  H.  Mack,  for  Defendant. 

E.  H.  MACK,  called  as  a  witness  on  behalf  of 
the  defendant,  being  first  duly  sworn,  testified  as 
follows : 

Direct  Examination. 
(By  Mr.  ROTH.) 

Q.  What  is  your  name?        A.  E.  H.  Mack. 

Q.  Did  you  ever  work  for  the  Farmers  Bank? 

A.  Yes,  sir. 

Q.  I  will  ask  you  to  state  whether  or  not  you 
have  in  your  possession  any  of  the  receipts  or 
documents  or  anything  showing  the  payments  of 
any  bills?        A.  I  have  some  credit  slips,  yes,  sir. 

Q.  I  will  ask  3^ou  to  state  whether  or  not  you 
have  a  credit  slip  there  with  reference  to  an  in- 
debtedness that  was  owing  the  bank,  Farmers  Bank, 
by  David  Petree  and  George  Weber? 

A.  I  have  a  credit  slip  with  the  loan  number, 
the  note  number,  but  I  don't  know  what  it  is. 

Q.  Have  you  a  note  slip?        A.  Yes,  sir. 

Q.  With  reference  to  No.  A-22?        A.  I  have. 

Q.  May  I  see  it,  please?  (Witness  produces  pa- 
pers.) How  do  you  come  to  have  this  in  j^our 
possession  ? 

A.  They  were  in  the  office,  but  they  were  not 
taken  away. 
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Q.  Will  you  detach  that  one,  please?  (Witness 
detaches  a  paper  from  a  bunch  of  papers.) 

Mr.  CLARK.— That  is  St.  George's  writing  all 
right. 

Mr.  EOTH. — We  desire  to  introduce  this  in  evi- 
dence.    [64] 

Mr.    CLAEK.— No   objection. 

Note  slip  referred  to  received  in  evidence  marked 
Defendant's  Exhibit  6  and  made  a  part  of  the 
record  herem. 

(Defendant's  Exhibit  6  read  to  the  jury.) 

Q.  How  long  did  you  work  in  that  bank,  Mr. 
Mack?        A.  About  two  years. 

Q.  What   capacity?        A.  Accountant. 

Q.  Did  they  number  their  notes? 
"a.  They  did. 

Q.  And  this  was  a  regular  number  of  the  bank? 

A.  Yes,  sir. 

Mr.  ROTH. — You  may  cross-examine. 

Mr.  CLARK. — No  examination. 

(Witness  excused.) 

Testimony  of  G-eorge  Weber,  in  His  Own  Behalf 

(Recalled). 

GEORGE  WEBER,  the  defendant,  recalled  as 
a  witness  on  his  own  behalf,  further  testified  as 
follows : 

Direct  Examination. 
(By  Mr.  ROTH.) 
Q.  What   position   did   you   occupy,   what   office 
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did  you  hold,  if  any,  in  the  Fairbanks  Beverage 

Company?        A.  Secretary,  and  treasurer  also. 

Q.  As  such  have  you  the  books  in  your  possession 
of  the  Beverage  Company?     [65]         A.  I  have. 

Q.  I  will  ask  you  to  tuni  to  the  minutes  of  June 
25,  1918,  and  state  whether  or  not  there  is  any 
entry  there  with  reference  to  that  note  that  you 
and  Mr.  Petree  had  given  to  the  Farmers  Bank  for 
the  sum  of  three  thousand  dollars'?        A.  Yes,  sir. 

Q.  Who  w^as  present  at  that  meeting? 

A.  David  Petree,  David  H.  Cascaden  and  George 
Weber. 

Q.  What  office  did  David  Petree  hold  in  the 
company?        A.  He  was  president. 

Q.  What  office  did  David  H.  Cascaden  hold? 

A.  Vice-president. 

Q.  And  Mr.  Cascaden  was  present,  was  he? 

A.  Yes,  he  was  present. 

Q.  Was  there  a  resolution  introduced  at  that 
time?        A.  Yes,  sir. 

Q.  And  was  it  adopted?        A.  Yes,  sir. 

Q.  Who  voted  for  the  resolution? 

A.  The  three  aforesaid  names,  partners. 

Q.  David  H.  Cascaden?        A.  Yes,  sir. 

Q.  David  Petree?        A.  Yes,  sir. 

Q.  And  yourself?        A.  Yes,  sir. 

Q.  Was  that  resolution  typewritten? 

A.  Yes,  sir. 

Q.  Was  it  signed?        A.  Yes,  sir.     [()6] 

Q.  Who  prepared  this  resolution? 

A.  I  believe  Mr.   Stevens. 
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Q'.  Morton  E.  iS'tevens?        A.  Yes,  sir. 

Q.  Attorney  at  law?        A.  Yes,  sir. 

Q.  Is  this  the  original  resolution?     (Indicating) 

A.  Yes,  sir. 

Mr.  ROTH.— I  offer  this  in  evidence,  if  the  Court 
please. 

Mr.  CLARK. — We  object,  if  the  Court  please,  as 
it  is  not  a  resolution  at  all,  simply  purports  to  be 
the  minutes  of  the  Board  of  Directors  of  that  day. 

Mr.  ROTH. — Then  we  will  call  it  minutes. 

Q.  They  are  signed  by  David  H.  Cascaden,  David 
Petree  and  yourself?        A.  Yes,  sir. 

Mr.  ROTH. — And  it  refers  to  the  identical  mat- 
ter in  controversy  here,  if  the  Court  please,  and  we 
ask  to  introduce  this  in  evidence. 

Mr.  CLARK.— If  they  call  it  "minutes"  we  don't 
object. 

The  COURT. — Very  well,  it  may  be  admitted. 

Minutes  referred  to  received  in  evidence,  marked 
Defendant's  Exhibit  7  -and  made  a  part  of  the  rec- 
ord herein. 

Mr.  ROTH.— That  is  all. 

Mr.  CLARK.— That  is  all. 

(Witness  excused.) 

Mr.  ROTH.— Defendant  rests. 

(Defendant  rests  his  case.)     [67] 
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Testimony    of    Blanche    Gascaden,    for    Plaintiffs 
(Recalled  in  Rebuttal). 

BLANCHE  CASCADED,  recalled  in  rebuttal  as 
a  witness  on  behalf  of  the  Plaintiifs,  further  testi- 
fied as  follows: 

Direct  Examination. 
(By  Mr.  CLARK.) 

Q.  Mrs.  Cascaden,  did  you  have  a  conversation 
with  Mr.  Weber  some  time  last  spring  at  the  gate 
of  the  Heilig  residence,  where  you  were  then  living  ? 

A.  Yes,  sir. 

Q.  xVnd  was  it  after  a  suit  that  he  had  brought 
involving  certain  syrups  and  other  thing's  up  there 
had  been  settled? 

A.  Yes,  sir;  right  after  I  released  them. 

Q.  Who  was  present  at  the  meeting,  if  you  re- 
member, just  yourself  and — 

A.  (Interrupting.)  Just  myself  and  Mr.  Weber. 
The  children  were  there  at  the  door,  Init  not  near. 

Q.  What,  if  anything,  did  you  ask  Mr.  Weber  at 
that  time  in  regard  to  any  indebtedness  that  he 
claimed  to  be  due  from  Dave  Cascaden? 

A.  What  was  the  first  part  of  that? 

Q.  What  question  did  you  ask  of  him? 

A.  Oh,  I  asked  Mr.  Weber  how  it  came  that  Dave 
owed  him  money,  and  he  says,  "Well,  Dave  didn't 
owe  me'' — he  says,  "He  don't  owe  me  anything." 
"Well,"  I  says,  "you  are  suing  him  for  some 
money."  "Well,"  he  said,  "that  is"— "well,"  he 
says,    "Dave    don't    owe    me    anything,"    he    says 
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"That  is  something  to  do  with  Petree,"  he  says. 
"We  promised  to  pay"— I  think  he  said  Ahlberg, 
they  owed  him  something  like  three  thousand  dol- 
lars and  [68]  something,  and  he  said,  "We 
agreed  to  pay  that."  He  says,  "The  firm  has  noth- 
ing to  show  for  that,  but,"  he  said,  "we  don't — 
Dave  doesn't  owe  me  anything,  but,"  he  says,  "I 
have  agreed  to  pay  that,  and,"  he  says,  "it  is 
Petree's  note."  That's  about  the  words  he  said. 
I  think  I  wrote  it  down,  Mr.  Clark,  and  gave  it 
to  you  right  after. 

Q.  How  long  after  you  had  this  conversation  did 
you  write  it  down? 

A.  About  five  minutes  from  the  time  he  left.  I 
went  in  the  house  and  wrote  it  dow^n  so  I  wouldn't 
forget  it. 

Q.  Had  you,  at  my  request,  seen  him  to  endeavor 
to  find  out  what  the  basis  of  his  claim  was  f 

A.  No,  sir.  No,  at  your  request,  Mr.  Clark,  ex- 
actly. 

^    Q.  Well,   I  had  discussed  with  you  before  that 
how  it  came  about  Dave  was  on  any  note  to  Weber  ? 

A.  Yes,  you  asked  me  that. 

Q.  Was  it  after  that  you  had  this  talk  with  him  ? 
'     A.  Yes,  sir. 

Q.  And  then  you  made  a  memorandum  of  this 
conversation  ? 

A.  Yes,  and  I  brought  it  right  up  to  your  office. 

Q.  I  will  ask  you  to  look  at  that  memorandum, 
and  ask  you  if  that  is  the  memorandum  that  you 
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made    a    few    minutes    after   your   talk   with   Mr. 

Weber?        A.  Yes,  sir. 

Q.  What  does  that  say? 

A.  Well,  I  have  "Three  thousand,  Weber  and  Pe- 
tree;  three  thousand  paid  afterwards  Dave  Casca- 
den; three  thousand  still  due  Ahlberg.  Two  thou- 
sand was  to  secure  George  in  1918,  February  6th, 
when  he  left  for  outside,  against  balance  of  three 
thousand  note  due  Ahlberg.  Firm  was  to  [69] 
pay  Ahlberg  three  thousand,  but  has  nothing  to 
show." 

Q.  Directing  your  attention  to  this  part  of  the 
memorandum  that  says  "two  thousand  was  to  se- 
cure George  in  1918,  February  6th,  when  left  for 
the  outside  against  balance  of  three  thousand  dol- 
lar note  due  Ahlberg."  Did  Mr.  Weber  make  that 
statement  to  you  at  that  time? 

A.  He  did,  Mr.  Clark. 

Q.  And  you  were  referring  to  that  two  thousand 
dollar  note  that  he  has  set  up  in  his  answer  in  this 
case  ?        A.  Yes,  sir ;  that  is  the  note. 

Mr.  CLARK. — We  ask  to  introduce  this  memo- 
randum in  evidence. 

Mr.  ROTH. — We  object  to  the  introduction  of 
that  in  evidence. 

Mr.  CLARK.— Well,  all  right.  It  doesn't  make 
any  difference.     We  withdraw  it.     That  is  all. 

Cross-examination. 
(By  Mr.  ROTH.) 
Q.  Did  he  tell  you  at  that  time  that  David  H. 
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Cascaden  had  signed  this  Ahlberg  note,  or  was  on 

this  Ahlberg  note?        A.  No,  he  did  not. 

Q.  Did  he  explain  to  you  how  it  came  about  that 
David  H.  Cascaden  signed  a  note  to  secure  him 
against  loss  on  a  note  that  he  was  not  responsible  on 
at  all? 

A.  That  who  wasn't  responsible  on,  Mr.  Roth? 

Q.  Did  I  understand  that  David  H.  Casca- 
den signed  that  Ahlberg  note? 

A.  No,  sir,  I  didn't  know  anything  about  that  at 
all. 

Q.  Well,  you  mean  to  say  that  George  Weber 
told  you  at  that  [70]  time  that  David  H.  Cascaden 
signed  a  note  to  secure  him  against  loss  on  the  Ahl- 
berg note? 

A.  I  didn't  understand  Mr.  Weber  to  say  that  at 
all.  He  said  that  Dave  did  not  owe  him  anything, 
but  that  he  had  this  note  against  Petree,  was  to 
secure  him  on  the  loss  of  Ahlberg,  on  the  balance  of 
three  thousand  that  was  due  Ahlberg, 

Q.  Did  he  explain  to  you  how  David  H.  Casca- 
den happened  to  sign  that  two-thousand  dollar 
note? 

A.  Well,  just  as  I  say  there  in  my  memorandum. 

Q.  He  made  no  other  explanation  at  all? 

A.  Not  that  I  know  of,  only  what  I  wrote  down 
there. 

Q.  Well,  did  you  understand  from  what  he  said 
that  Cascaden  was  responsible  on  that  Ahlberg 
note?        A.  No. 

Q.  You  didn't  understand  it? 
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A.  No,  sir.  Because  I  asked  Mr.  Weber  how  it 
come  that  Dave  owed  him  or  Mr.  Petree  any  money. 
I  knew  that  Mr.  Petree  and  Weber  owed  in  the 
neighborhood  of  twenty  thousand  dollars,  and  I 
couldn't  see  how  he  come  to  owe  them  anything. 

Q.  Well,  you  say  Petree  and  Dave.  It  was  the 
Beverage   Company  that  owed  him? 

A.  I  said  Mr.  Weber  and  Mr.  Petree  owed  Mr. 
Cascaden  in  the  neighborhood  of  twenty  thousand 
dollars. 

Q.  How  do  you  figure  that  out? 

A.  That  is  very  easy.  Mr.  Petree  owed  him  alone 
pretty  near  nine  thousand  dollars,  and  the  balance 
was  owed  by  the  beverage  and  the  brewery  com- 
pan}^  covered  by  a  mortgage,  part  of  it,  and  then 
there  is  two  thousand  that  isn't  [71]  covered  at 
all,  that  is  still  due. 

Q.  Yes,  but  it  was  the  beverage  or  brewing  com- 
pany that  owed  him? 

A.  Well,  I  said  Mr.  Weber  and  Mr.  Petree  owed 
him  in  the  neighborhood  of  twenty  thousand  dol- 
lars. 

Q.  How  do  you  say  now  that  Mr.  Weber  owed 
him  anything  ?  It  was  the  company  that  owed  him, 
wasn't  it? 

A.  Well,  it  was  between  the  two  of  them,  was  it 
not? 

Q.  Well,  it  was  the  corporation  that  owed  him, 
wasn't  it? 

A.  It  is  the  corporation  that  is  suing  him,  I  guess. 

Q.  You  are  saying  now  that  George  Weber  and 
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Petree   owed   him  in  the  neighborhood  of  twenty 

thousand  dollars'? 

A.  Yes,  sir;  I  do,  and  still  say  so. 

Q.  And  you  still  say  so? 

A.  Yes,  sir;  except  this  that  has  been  settled 
through  a  mortgage. 

Q.  Does  he  owe  him  anything  except  through  the 
cori^orations  that  he  was  a  member  of? 

A.  Well,  I  cannot  say — I  don't  know,  just  exactly 
that.  I  know  the  five  hundred  dollars  that  Mr. 
Weber  borrowed  from  Dave  didn  't  seem  to  have  any- 
thing to  do  with  the  corporation,  and  the  eight  thou- 
sand and  some  odd  dollars  that  Mr.  Petree  had  that 
Dave  paid  notes  for  didn't  have  have  anything  to 
do  with  the  corporation. 

Q.  What  has  George  Weber  got  to  do  with  that? 

A.  You  are  just  asking  me  about — 

Q.  (Interrupting.)  You  volunteered  a  statement 
now.  I  don't  understand  it.  Where  does  George 
Weber  personally,  outside  of  this  five  hundred  dol- 
lar note,  owe  David  H.  Cascaden  anything?  Now, 
you  made  the  statement  here  under  [72]  oath. 
Now  explain  to  me — that's  all  I  want  to  know — 
where  he  owes  it? 

A.  Well,  I  imagine  that  Mr.  Weber  and  Mr.  Pe- 
tree were  part  of  the  corporation.  I  don't  know 
where  else^ — ^who  else  you  could  blame  for  it. 

Q.  Well,  Cascaden  was — 

A.  (Interrupting.)    He  was  putting  up  the  money. 

Q.  He  was  a  member  of  the  corporation  ? 

A.  Yes,  and  he  was  putting  up  the  money,  too. 
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Q.  How  much  of  an  interest  in  the  corporation 
flicl  he  have?        A.  I  don't  know. 

Q.  Then  Dave  Cascaden  owed  it,  too,  according 
to  the — 

A.  (Interrupting.)  He  owed  an  interest,  yes, 
sir. 

Q.  He  owed  his — the  way  you  are  reasoning  the 
thing  out,  he  also  owed  this  same  indebtedness.  If 
the  corporation  owed  him  and  he  is  a  member  of 
the  corporation,  why,  then  he  also  owed  it,  didn't 
he? 

A.  Well,  part  of  it  was  owed  before  he  became 
a  member  of  the  corporation. 

Q.  Well,  that  may  be  true,  but  what  I  want  to 
get  at  is  this :  Outside  of  this  five  hundred  dollar 
note  there  is  nothing  personal  that  George  Weber 
owed  David  H.  Cascaden  that  you  know  of,  outside 
of  the  corporation? 

A.  Nothing,  unless  it  is  the  three  thousand  dollar 
note  we  are  just  bringing  suit  for  signed  by  Mr. 
Weber  and  Mr.  Petree. 

Q.  Now,  while  you  mention  that  I  want  to  get 
at  this  three  thousand  dollar  note.  You  swore  to 
this    complaint?        A.  Yes,    sir. 

Q.  Now,  you  allege  here,  in  paragraph  3,  "That 
on  or  about  the  [73]  31st  day  of  October,  1917, 
defendant,"  that  is,  George  Weber,  "above  named 
borrowed  from  the  Farmers  Bank  of  Fairbanks 
the  sum  of  three  thousand  dollars,  and  plaintiff 
David  H.  Cascaden  and  David  Petree  signed  a 
note  then  and  there  given  by  said  George  Weber 
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to  the  Farmers  Bank  of  Fairbanks  as  joint  makers 
with  the  defendant  above  named,  but  said  money 
was  for  the  sole  use  and  benefit  of  the  defendant 
above  named."  Now,  you  swore  to  that  complaint. 
Now,  where  do  you  get  those  facts  about  this  three 
thoi.'sand  dollars  being  borrowed  for  the  sole  use 
and  benefit  of  George  Weber,  where  do  you  get 
that  ^' 

A.  Well,  I  think  Mr.  Clark  can  answer  that  as 
well  as  I  can. 

Q.  Now,  you  swore  to  this  complaint.  Now  tell 
me  where  you  got  that? 

A,  Well,  I  asked  Mr.  Weber  once  myself  what  he 
used  the  three  thousand  dollars  for,  and  he  said, 
"Oil,  for  the  brewery  and  different  things,  for  dif- 
ferent purposes." 

Q'.  If  he  did  it  for  the  brewery  then  he  didn't  do 
it  for  himself  personally"? 

A.  Well,  he  said  different  purposes,  too,  you 
know. 

Q  But  you  swear  in  this  complaint  he  borrowed 
that  for  his  own  use  and  that  Petree  went  on  his 
note  as  security  to  him.  Where  did  you  get  that, 
that  Petree  went  on  that  note  as  security  for  a  per- 
sonal loan  of  George  Weber's? 

Mr.  CLARK. — She  just  told  you  he  told  her  at 
one  time  that  he  borrowed  the  money. 

Mr.  ROTH. — That  he  had  borrowed  the  money 
for  himself. 

Q.  Did  you  say  George  Weber  ever  told  you  he 
borrowed  that  money  for  himself  personally?     [74] 
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A  Not  personally  for  himself,  hut  I  said,  ''What 
did  Tou  do  with  that  money,  what  did  you  use  it 
for?"  and  he  said,  "Oh,  for  the  brewery  and  other 
purposes."     Those  are  the  very  words  he  used. 

Q.  And  on  that  you  swear  positively  that  he  said 
he  borrowed  it  for  his  own  personal  benefit  and  that 
Dave  Petree  went  on  that  note  to  secure  that  per- 
sonal payment  of  his?  On  that  statement,  now, 
you  made  this  oath,  eh,  with  no  other  information 
at  all,  isn't  that  correct? 

A.  Well,  I  don't  know  just  exactly  how  you  have 
it  put  there. 

Q  Here  is  the  way  it  is  put ;  here  is  the  way  you 
put  it — I  am  not  putting  it  at  all:  "That  on  or 
about  the  31st  da}'  of  October,  1917,  defendant 
above  named" — that  is  George  Weber — "borrowed 
from  the  Farmers  Bank  of  Fairbanks  the  sum  of 
three  thousand  dollars,  and  plaintiff  David  H.  Cas- 
caden and  David  Petree  signed  a  note  then  and 
there  given  by  said  George  Weber  to  the  Farmers 
Bank  of  Alaska  as  joint  makers  with  the  defendant 
above  named,  but  said  money  was  for  the  sole  use 
/knd  benefit  of  the  defendant  above  named,"  who 
was  George  Weber. 

A.  Well,  chances  are  it  were,  because  he  told  me 
himself  he  used  it  for  the  brewery  and  for  other 
purposes,  to  pay  bills  and  things  for  himself.  I 
suppose  he  didn't  have  the  money  and  that  is  what 
he  used  it  for.     I  asked  the  man  what  he  used  it  for. 

Q.  Did  he  say  he  used  it  for  himself? 
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A.  He  said  part  of  it  for  the  brewery  and  for 
other  purposes. 

Q.  Did  he  say  for  other  purposes  for  himself  per- 
sonally?       A.  He  didn't  add  that,  no.     [75] 

Ql  But  you  added  that  in  here? 

Mr.  CLARK.— Oh,  now,  if  the  Court  please,  that 
is  just  simply  quibbling.  If  it  is  for  his  own  use 
and  benefit — 

Mr.  ROTH.  (Interrupting.)  1  think  that  I 
have  an  answer  fully  and  complete. 

Q.  Did  you  know  at  the  time  that  you  swore  to 
this  complaint  that  you  had  already  brought  a  suit 
to  foreclose  a  note  for  the  identical  same  amount? 

A.  No,  sir. 

Q.  You  didn  't  know  it  at  the  time  ? 

A.  No,  sir.     I  don't  know  it  yet  either. 

Q.  How  is  that?        A.  I  don't  think  so  yet. 

Q.  You  don't  think  so  yet?        A.  No,  sir. 

Q.  If  you  had  known  it  you  wouldn't  have 
brought  this  suit?        A.  No,  sir. 

Mr.  CLARK.— We  object  to  that,  if  the  Court 
please.  That  is  irrelevant,  immaterial  and  incom- 
petent. Our  contention  is  if  this  mortgage  that  was 
given,  the  second  mortgage  that  was  given,  if  it  was 
given  for  anything  it  was  additional  security  in  ad- 
dition to  that  note. 

Mr.  ROTH. — I  am  cross-examining  this  witness, 
if  th(3  Court  please,  to  find  out — 

Mr.  CLARK.  (Interrupting.)  Well,  you  know 
well  enough  the  attorneys  prepare  these  things  ac- 
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cording  to  the  legal  status  of  the  affair,  and  tliat  the 

client,  if  she  believes  it  to  he  true,     [76]     signs  it. 

Mr.  ROTH.— Well,  I  am  not  in  the  habit  of  pre- 
paring a  complaint  and  asking  my  client  to  sign 
and  swear  to  it. 

The  COURT.— The  objection  will  be  overruled. 

Q'.  Where  did  you  get  this  note  that  you  sued  on, 
this  three  thousand  dollar  note? 

A.  In  Mr.  Cascaden 's  safe  deposit  box. 

Q.  Where  did  you  get  the  other  note  that  you 
sued  the  Fairbanks  Beverage  Company  on  for 
$3,033.00? 

A.  All  those  notes  were  in  Mr.  Cascaden 's  box  in 
the  bank,  in  the  First  National;  all  the  notes  that 
we  have  were  in  that  box. 

Q.  Weren't  also  a  lot  of  the  Beverage  Company's 
notes  in  that  box,  too  ? 

A.  Well,  those  that  the  Beverage  Company  had 
given  Mr.  Cascaden,  yes,  but  nothing  belonging  to 
the  Beverage  Company. 

Q.  Did  you  get  possession  of  the  papers  of  the 
.Beverage  Company? 

A.  How  do  3^ou  mean?    What  papers? 

Q.  You  got  a  safe,  didn't  you?        A.  Yes,  sir. 

Q.  And  in  that  safe  David  Petree  had  papers, 
didn't  he?        A.  They  are  still  there,  I  guess. 

Q.  And  in  those  papers  of  David  Petree 's,  you 
found  this  three  thousand  dollar  note,  did  you  not, 
that  three  thousand  dollar  note  that  you  are  suing 
on  here?  That  is  where  you  got  that  note,  wasn't 
it? 
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A.  No,  the  note  I  am  suing  on  was  in  Mr.  Cas- 
caden's  safe  [77]  deposit  box  in  the  bank,  the 
three  thousand  dollar  note,  not  in  the  safe  of  Dave 
Petree. 

Q.  No,  I  am  not  talking  about  the  three  thousand 
dollar  note,  I  am  talking  about — oh  yes,  I  am  talk- 
ing about  the  three  thousand  dollar  note,  that's 
right. 

A.  I  thought  you  were. 

Q'.  You  say  it  was  in  Cascaden 's  safe  deposit  box? 

A.  Yes,  sir. 

Q.  And  you  don't  believe  that  is  the  same  note? 

A.  I  do  not. 

Q.  Because  it  has  three  names  on  it  and  the  other 
one  had  two,  wasn't  that  it? 

A.  I  don't  know  w^hat  the  other  had.  I  know 
what  this  one  had. 

Q.  Well,  you  know  what  the  other  one  had,  don't 
you?  Didn't  you  go  and  examine  the  records,  that 
Farmers  Bank  note,  before  you  brought  this  suit? 

A.  No,  I  didn't  examine  the  records. 

Mr.  ROTH.— That  is  all. 

Redirect  Examination. 
<By  Mr.  CLARK.) 

Q.  After  Mr.  Cascaden  went  outside,  was  taken 
outside,  you  were  appointed  guardian,  were  you? 

A.  Yes,  sir. 

Mr.  ROTH.— That  is  admitted. 

Q.  And  you  attempted  then  to  gather  up  his  pa- 
pers and  effects  and  to  realize  on  the  assets? 

A.  Yes,  sir. 
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Q.  You  g'ot  his  tin  in^x  from  the  hank? 

A.  Yes.     [7S] 

Q.  And  wont  thronuii  his  payors  tliat  woro  con- 
tained  therein?         A.  Yes,   sir. 

Q.  And  that  is  whore  you  found  tlu^  notes  that 
you  liave  sued  on  in  tlu^  various  ae('t)unts  in  this 
court  ? 

A.  Yes,  sir.     Tliey  were  in  care  oi  Mr.  Hess. 

]\rr.  CLARK.— That  is  all. 

Keeross-examination. 
(By  Mr.  KOTH.) 

Q.  At  the  time  that  you  had  this  eonversation — 
I  overloolunl  that  hefore — at  the  time  that  y«ui  had 
this  eonversation  with  George  Weher  up  there  is  it 
not  true  that  you  told  him  that  Dave.  refcu'riuLi,-  to 
your  hushand  David  11.  (^aseaden.  hail  told  you  that 
when  this  moi'tiiage  was  foreelosed,  the  matter  was 
settled,  that  you  were  to  deed  hack,  or  assign  bark 
his  interest  to  him.  but  now  that  he  brought  this 
suit  you  weren't  going  to  do  it  I 

Mr.  CLAHK. — We  objeet  as  going  into  collateral 
matters.  If  we  go  into  that  matter  it  will  o])en  up 
a  proposition  that  will  take  hours  to  cover,  and  it 
had  nothing  to  (h>  with  this  ]>articular  transaction 
whatever,  and  we  object  as  it  is  not  cross-examina- 
tion. 

The  COURT.— Overruled. 

A.  Why,  I  told  ^Vv.  Weboi-,  not   that  time,  but — 

Q.  (Interrupting.)  Did  you  tell  bim  that  that  I 
asked  you  there? 

A.  AYell,  no,  I  didn't  tell  him  at  that  lime,  hut  I 
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told  him  a  number  of  times  before  when  he  started 

in  the  case — 

Q.  (Interrupting.)  Never  mind,  I  am  not  asking 
you  that.     [79] 

A.  No,  I  didn't  tell  him  that  at  that  time. 

Q.  You  didn't  tell  him  that  at  that  time? 

A.  No,  I  didn't  tell  him  that  at  that  time. 

Mr.  ROTH.— That  is  all. 

A.  (Repeating.)  I  didn't  tell  him  that  at  that 
time. 

Mr.  CLARK.— That  is  all,  Mrs.  Cascaden. 

(Witness  excused.) 

Mr.  CLARK. — It  is  clearly  understood  that 
whole  record  in  that  other  case  has  been  introduced 
in  evidence  so  it  can  be  referred  to  '^ 

Mr.  ROTH.— Yes. 

Mr.  CLARK.— I  think  that  is  all. 

(Plaintiffs  rest  in  rebuttal.) 

Mr.  ROTH.— Now,  if  the  Court  please,  as  I 
stated,  I  have  this  note  in  my  possession — I  haven't 
it  here  present — that  was  given  to  Ahlberg. 
George  Weber  testified  that  Cascaden  did  not  sign 
that  note.  That  is  the  only  thing  that  was  perti- 
nent, as  I  understood  it,  and  for  that  reason  I  didn't 
bring  the  note  here,  because  there  is  no  evidence  to 
the  contrary  on  the  point,  and  I  merely  want  to 
exj^lain  why,  when  I  stated  I  had  the  note  in  my 
possession  that  I  haven't  it  here,  because  the  only 
one  thing  that  was  pertinent  at  all  was  that  Cas- 
caden didn't  sign  the  note.  It  is  understood  that 
George  Weber  testified  that  Cascaden  did  not  sign 
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that  note,  tliat  he  and  Petree  sig-iied  it,  that  three 
thousand  dollar  note.  With  that  understanding, 
why,  we  rest  the  case.  I  have  [80]  the  note,  and 
I  am  stating  now  that  is  why  I  didn't  bring  it  here. 

The  COURT. — We  will  take  an  adjournment  at 
this  time,  Gentlemen,  until  10:00  o'clock  Monday 
morning.     At  that  time  the  case  will  be  finished. 

Whereupon  an  adjournment  was  taken  until  Mon- 
day, April  2,  1923,  at  10:00  o'clock  A.  M. 

Morning  Session. 
Monday,  April  2,  1923,  10:00  A.  M. 

Mr.  ROTH. — If  the  Court  please,  before  the  argu- 
ment I  desire  to  renew,  for  the  purpose  of  the 
record,  the  motion  for  nonsuit  that  I  made  at  the 
conclusion  of  the  testimony  of  the  plaintiff. 

The  COURT.— Very  well.  The  motion  may  be 
denied. 

Mr.  ROTH. — We  reserve  an  exception. 

The  COURT.— Exception  allowed. 

Mr.  CLARK. — If  the  Court  please,  I  have  a  mo- 
tion I  desire  to  file  (handing  paper  to  the  Court). 

The  COURT. — Your  motion  may  be  denied,  Mr. 
Clark. 

Mr.  CLARK. — Note  an  exception. 

The  COURT.— Exception  allowed. 

Mr.  CLARK.— Now,  if  the  Court  please,  I  ask 
leave  at  this  [81]  time  to  file  a  second  amended 
reply  to  conform  to  the  proof  adduced  in  this  case. 
It  is  different  from  the  first  amended  reply  in  this 
particular:     In  the  first  amended  reply  we  alleged 
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that  Dave  Cascaden,  Dave  Petree  and  George 
Weber  purchased  the  Tan  ana  Bottling  Works. 
The  evidence  discloses  that  Dave  Cascaden  had  noth- 
ing to  do  with  the  purchase  of  that,  and  I  have 
amended  the  reply  in  that  particular.  I  have  also 
amended  in  another  particular,  wherein  I  allege 
that  the  note  for  three  thousand  dollars  sued  on 
had  been  given  without  consideration  on  the  part 
of  either  Petree — no,  this  two  thousand  dollar  note 
without  any  consideration  upon  the  part  of  Petree 
or  of  Cascaden.  Now  the  evidence  discloses  that  it 
was,  according  to  Mr.  Webber's  testimony,  that  it 
was  Mr.  Petree 's  obligation,  and  I  desire  to  file  an 
amended  reply  eliminating  the  name  of  Cascaden 
from  my  defense.  The  Court  will  realize  that  Mrs. 
Cascaden,  the  plaintiff  in  this  action  is  under  some- 
what of  a  handicap,  as  Mr.  Weber  is  the  only  one 
of  the  parties  that  was  interested  or  knew  anything 
about  the  transaction,  and  consequently  our  i3lead- 
ing  could  not  be  absolutely  accu]"ate,  and  now  I  de- 
sire to  file  an  amended  reply  to  conform  to  the 
proof. 

Mr.  ROTH.— If  the  Court  please,  I  don't  think 
that  is  proper. 

Mr.  CLARK. — It  certainly  is  permissible. 

The  COURT.— The  court  has  already  prepared 
its  instructions  in  the  case.  So  far  as  the  Court  is 
concerned  the  case  will  be  tried  on  the  pleadings  as 
made,  and  I  deny  your  request  to  file  an  amended 
reply. 

Mr.   CLARK. — To  which  we  note  an  exception. 
[82] 


tf 


vs.  George  Weber.  85 

The  COURT.— Exception  allowed. 
(Testimon}'  closed.) 

That   the  exhibits   referred  to  in  the  foregoing 
testimony  were  as  follows:     [83] 


Plaintiffs'  Exhibit  **A." 
$3,000.00.  Fairbanl^s,  Alaska,  Oct.  31st,  1917. 

Six  months  after  date,  without  grace,  for  value 
received,  I  promise  to  pay  to  the  order  of  the  Far- 
mers Bank,  of  Fairbanks,  at  their  office  in  Fair- 
banks, Alaska,  the  sum  of  Three  Thousand  and 
nol/100 — Dollars  with  interest  thereon  at  the  rate  of 
One  per  cent  per  month  from  date  hereof  until 
paid;  both  principal  and  interest  payable  in  lawful 
money  of  the  United  States.  Interest  to  be  paid 
monthly,  and  if  not  so  paid  the  whole  sum  of  both 
principal  and  interest  shall  become  immediately  due 
and  collectable  at  the  option  of  the  holder  of  this 
note.  In  the  event  suit  is  brought  to  collect  this 
note,  or  any  portion  thereof,  I  promise  to  pay  in 
addition  to  the  costs  and  disbursements  provided 
by  statute,  a  reasonable  amount  for  attorney's  fee. 
For  value  received  each  and  every  party  signing 
this  note,  either  as  endorser,  surety,  guarantor,  or 
assignor,  waives  presentment,  demand,  protest,  and 
notice  of  non-payment  thereof,  and  binds  himself 
thereon  as  a  principal. 

Xo.  A-22. 

Due  April  30,  1918. 

(Signed)     GEO.  WEBER, 

DAVID  PETREE, 
D.   H.    CASCADEN. 

Endorsements : 
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Niov.  paid  $30.  Interest  to  Nov.  31-17. 

Jan.    2,  1918,  ijaid  $30.  Interest  to  Dec.  31-17. 
Feb.    1,  1918,  paid  $30.  Interest  to  Jan.  31-18. 
Apr.  22,  1918,  paid  $30.  Interest  to  Feb.  28-1918. 
Apr.  22,  1918,  paid  $30.  Interest  to  March  31-1918. 
May  22,  1918,  paid  $60.  Interest  to  May  31-1918. 

[Endorsed] :  Filed  Mar.  31,  1923.  Rob't.  W. 
Taylor,  Clerk.     [84] 

Plaintiff's  Exhibit  '*B." 

$500.00.  Fairbanks,  Alaska,  June  25th,  1918. 

Six  months  after  date,  without  grace,  for  value 
received,  I  promise  to  pay  to  the  order  of  David  H. 
Cascaden  at  Fairbanks,  Alaska,  the  sum  of  Five 
Hundred  and  no/100 — Dollars  with  interest  thereon 
at  the  rate  of  One  per  cent  per  month  from  date 
until  paid;  both  principal  and  interest  payable  in 
lawful  money  of  the  United  States.  Interest  to  be 
paid  monthly,  and  if  not  so  paid  the  whole  sum  of 
both  principal  and  interest  shall  become  imme- 
diately duo  and  collectable  at  the  option  of  the 
holder  of  this  note.  In  the  event  suit  is  brought  to 
collect  this  note,  or  any  portion  thereof,  I  promise 
to  pay  in  addition  to  the  costs  and  disbursements 
provided  by  statute,  a  reasonable  amount  for  at- 
torney's fee.  For  value  received  each  and  every 
party  signing  this  note,  either  as  endorser,  surety, 
guarantor,  or  assignor,  waives  presentment,  de- 
mand, protest,  and  notice  of  non-payment  thereof, 
and  binds  himself  thereon  as  a  principal. 

Due  Dec.  25/18. 

(Signed)     GEO.  WEBER. 

[Endorsed] :  Filed  Mar.  31,  1923.  Rob't  W. 
Taylor,  Clerk.       [85] 


vs.  George  Weber.  87 


Defendant's  Exhibit  No.  1. 

[Title  of  Court  and  Cause.] 

COMPLAINT. 
Now  comes  the  phiintiff  above-named  and  com- 
plains of  the  defendant  above-named,  and  for  cause 
of  action  alleges  as  follows,  to  wit: 

I. 

(1)  That,  on  or  about  the  26th  day  of  August 
1921,  David  H.  Cascaden  was,  by  the  Probate  Court 
in  and  for  the  Fairbanks  Precinct,  Fourth  Judicial 
Division,  Territory  of  Alaska,  duly  and  regularly 
adjudged  an  insane  person. 

(2)  That,  thereafter  and  on  or  about  the  6th 
day  of  September,  1921,  Blanche  Cascaden,  plain- 
tiff herein,  was,  by  the  United  States  Commissioner 
and  ex  officio  Probate  Judge  in  and  for  Fairbanks 
Precinct,  Division  and  Territory  aforesaid,  duly 
and  regularly  appointed  guardian  of  the  estate  of 
the  said  David  H.  Cascaden,  an  insane  person ;  that 
she  thereafter  duly  and  regularly  qualified  as  such 
guardian  in  the  manner  prescribed  by  law,  and 
thereupon  entered  on  the  discharge  of  her  duties  as 
such  guardian,  and  ever  since  said  time  has  been, 
and  now  is,  the  duly  appointed,  qualified,  and  acting 
guardian  of  the  estate  of  the  hereinabove  named  in- 
sane person. 

(3)  That  the  defendant  above  named  is  a  corpo- 
ration, incorporated  and  existing  under  and  by 
virtue  of  the  laws  of  the  Territory  of  Alaska.     [86] 

(4)  That,  on  or  about  the  3d  day  of  July  1918, 
the    defendant    above  named,    for    value    received, 
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made,  executed,  and  delivered  to  said  David  H.  Cas- 
caden its  certain  promissory  note,  which  is  in  the 
words  and  figures  following,  to  wit : — 
$4,000.00.  Fairbanks,  Alaska,  July  3d,  1918. 

November  1st,  1919,  after  date,  without  grace,  for 
value  received,  I  promise  to  pay  to  the  order  of 
David  H.  Cascaden,  at  the  First  National  Bank  of 
Fairbanks,  in  Fairbanks,  Alaska,  the  sum  of  Four 
thousand  and  no/100  Dollars  with  interest  thereon 
at  the  rate  of  one  per  cent  per  month  from  date 
hereof  until  paid;  both  principal  and  interest  pay- 
able in  lawful  money  of  the  United  States.  Inter- 
est to  be  paid  monthly,  and  if  not  so  paid  the  whole 
sum  of  both  principal  and  interest  shall  become  im- 
mediately due  and  collectible  at  the  option  of  the 
holder  of  this  note.  In  the  event  suit  is  brought  to 
collect  this  note,  or  any  portion  thereof,  I  promise 
to  pay  in  addition  to  the  costs  and  disbursements 
provided  by  statute  a  reasonable  amount  for  attor- 
ney's fee.  For  value  received,  each  and  every 
party  signing  this  note,  either  as  endorser,  surety, 
guarantor,  or  assignor,  waives  presentment,  demand, 
protest,  and  notice  of  non-payment  thereof,  and 
binds  himself  thereon  as  a  principal. 

No.  9407. 

Due  November  1,  1919. 

FAIRBANKS  BEVERAGE  CO.,  INC., 
By  D.  PETREE,  Pres. 
Attest:  GEORGE  WEBER, 

Sec'y  &  Treas. 

Endorsed : 
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Pay  to  the  order  of  First  Xational  Bank  of  Fair- 
banks, Alaska. 

DAVID  H.  CASCADEN. 
Aug.  5  1918  Paid  $40.00  interest  to  8/3/18 
Sep.  3  1918  Paid  $40.00  interest  to  9/3/18 
Oct.  3  1918  Paid  $40.00  interest  to  10/3/18 
Kov.  5  1918  Paid  $40.00  interest  to  11/3/18 
Dec.  4  1918  Paid  $40.00  interest  to  12/3/18 
Jan.  3  1919  Paid  $40.00  interest  to  1/3/19 
Feb.  3  1919  Paid  $40.00  interest  to  2/3/19 
Mar.  5  1919  Paid  $40.00  interest  to  3/3/19 
Apr.  2  1919  Paid  $40.00  interest  to  4/3/19 
May  2  1919  Paid  $40.00  interest  to  5/3/19 
Jun.  2  1919  Paid  $40.00  interest  to  6/3/19 
Jul.  7  1919  Paid  $40.00  interest  to  7/3/19 
Aug  4  1919  Paid  $40.00  interest  to  8/3/19 
Sep.  4  1919  Paid  $40.00  interest  to  9/3/19 
Oct.  3  1919  Paid  $40.00  interest  to  10/3/19 

Pay  to  the  order  of  D.  H.  Cascaden  without  re- 
course. 

FIE  ST  NATIONAL   BANK   OF  FAIR- 
BANKS, ALASKA, 

By  R.  C.  WOOD, 
Pres. 

(80^'-  Internal  Revenue  stamps  canceled.) 

(5)  That,  at  said  time  and  as  security  for  the 
payment  of  said  note  and  the  note  described  in  the 
second  cause  of  action  herein  set  forth,  the  said 
defendant  made,  executed,  and  delivered  [87]  to 
said  David  H.  Cascaden  a  certain  real  and  chattel 
mortgage,  covering  and  including  the  following  de- 
scribed real  and  personal  property  situate  in  the 
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Fairbanks  Precinct,  Fourth  Judicial  Division,  Ter- 
ritory of  Alaska,  to  wit : 

"Eeal  estate  in  the  Town  of  Fairbanks, 
Alaska,  and  known  as  Lot  9,  in  Block  8;  Lots 
14,  15,  and  16,  in  Block  9;  Lot  2  on  Block  23; 
Lot  5,  in  Block  24;  Lot  3,  in  Block  27;  and 
Lot  7,  in  Block  28;  together  with  all  and  singu- 
lar all  buildings,  improvements,  machinery,  ap- 
purtenances and  hereditaments  thereunto  be- 
longing or  in  anywise  appertaining. 

Also  including,  among  other  properties,  that 
certain  frame  residence  building,  heretofore 
known  as  the  Barthel  family  residence,  located 
on  the  north  side  of  Front  Street,  opposite  the 
plant  formerly  known  as  the  Barthel  Brewing 
plant,  in  Fairbanks,  Alaska,  together  with  all 
buildings  and  improvements  connected  there- 
with, as  well  as  all  of  the  furniture,  fixtures, 
and  furnishings  contained,  therein. 

Also  including,  among  other  properties,  the 
tanks,  buildings,  machinery,  tools,  and  appur- 
tenances of  every  nature  whatsoever,  belonging 
to  or  fomiing  a  part  of  the  Fairbanks  Beverage 
Company's  plant,  as  well  as  the  plant  hereto- 
fore known  as  the  Tanana  Bottling  Works,  in 
Fairbanks,  Alaska; 

Also  all  and  singular  all  stock  and  supplies 
of  every  nature  whatsoever  and  merchandise 
now  owned  by,  as  well  as  all  stock,  supplies,  and 
merchandise  hereafter  acquired  by  the  party  of 
the  first  part  (Fairbanks  Beverage  Co.,  Inc.) 
in  the  ordinary  conduct  of  their  corporate 
business." 
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(())     That,  thereafter  and  on  the  6th  day  of  July, 

1918,  the  said  mortgage  was  filed  for  record  in  the 
office  of  the  Recorder  of  the  Fairbanks  Precinct 
aforesaid,  and  was  thereafter  recorded  in  Volume  8 
of  Real  Estate  Mortgages,  at  page  544  thereof,  and 
indexed  in  Volume  3  of  Chattel  Mortgage  Indexes, 
as  Instrument  No.  51537,  a  true  copy  of  which  said 
mortgage  is  hereto  attached  and  marked  ''Plain- 
tiffs' Exhibit  "A,"  and  said  mortgage  is  hereby 
referred  to  as  if  included  in  full  in  this  cause  of  ac- 
tion. 

(7)  That  no  part  of  said  note  has  been  paid, 
save  and  except  that  the  interest  has  been  paid  on 
said  note  up  to  and  including  the  3d  day  of  October 

1919,  and  there  is  now  due,  owing,  and  unpaid  on 
said  note,  the  principal  sum  of  $4000.00,  together 
with  interest  as  described  in  said  note,  from  the  3d 
day  of  October,  1919,  at  the  rate  of  twelve  per 
centiun  per  annum. 

(8)  That  plaintiff  has  been  compelled  to  in- 
stitute and  prosecute  this  action  to  collect  this  note, 
and  has  ibecome  liable  [88]  to  her  attorney  for 
a  reasonable  attorney's  fee,  and  plaintiff  is  in- 
formed and  believes  and  so  alleges  that  the  sum  of 
$750.00  would  be  a  reasonable  sum  to  be  allowed 
to  her  said  attorney  for  services  rendered  herein. 

(9)  That  it  is  the  duty  of  this  plaintiff  as  such 
guardian  to  collect  and  conserve  the  assets  of  the 
estate  of  said  David  H.  Cascaden,  an  insane  person. 

II. 
For  a  second  and  further  cause  of  action  in  favor 
of  plaintiff  and  against  defendant  herein,  plaintiff 
alleges  as  follows,  to  wit: 
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(1)  That,  on  or  about  the  26th  day  of  August 
1921,  David  H.  Cascadeii  was,  by  the  Probate  Court 
in  and  for  the  Fairbanks  Precinct,  Fourth  Judicial 
Division,  Territory  of  Alaska,  duly  and  regularly 
adjudged  an  insane  person. 

(2)  That,  thereafter  and  on  or  about  the  6th  day 
of  September  1921,  Blanche  Cascaden,  plaintiff 
herein,  was  by  the  United  States  Commissioner  and 
ex  officio  Probate  Judge  in  and  for  Fairbanks  Pre- 
cinct, Division  and  Territory  aforesaid,  duly  and 
regularl}^  appointed  guardian  of  the  estate  of  the 
said  David  H.  Cascaden,  an  insane  person ;  that  she 
thereafter  duly  and  regularly  qualified  as  such 
guardian  in  the  manner  prescribed  by  law,  and 
thereupon  entered  on  the  discharge  of  her  duties 
as  such  guardian,  and  ever  since  said  time  has  been, 
and  now  is,  the  duly  appointed,  qualified,  and  acting 
guardian  of  the  estate  of  the  hereinabove-named  in- 
sane person. 

(3)  That  the  defendant  above-named  is  a  cor- 
poration, incorporated  and  existing  under  and  by 
virtue  of  the  laws  of  the  Territory  of  Alaska. 

(1)  That,  on  or  about  the  3d  day  of  July,  1918, 
the  defendant  above-named,  for  value  received, 
made,  executed,  and  [89]  delivered  to  said  David 
H.  Cascaden  its  certain  promissory  note,  which  is 
in  the  words  and  figures  following,  to  wit: 
$1000.00.  Fairbanks,  Alaska,  July  3d,  1918. 

November  1st,  1918,  after  date,  without  grace,  for 
value  received,  I  promise  to  pay  to  the  order  of 
David  H.  Cascaden,  at  the  First  National  Bank  of 
Fairbanks,  in  Fairbanks,  Alaska,  the  sum  of  One 
thousand  and  no/100  Dollars,  with  interest  thereon 
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at  the  rate  of  one  per  cent  per  month  from  date 
hereof  until  paid;  both  j^rincipal  and  interest  pay- 
able in  lawful  money  of  the  United  States.  Inter- 
est to  be  paid  monthly,  and  if  not  so  paid,  the  whole 
sum  of  both  principal  and  interest  shall  become  im- 
mediately due  and  collectible  at  the  option  of  the 
holder  of  this  note.  In  the  event  suit  is  brought  to 
collect  this  note,  or  any  portion  thereof,  I  promise 
to  pay  in  addition  to  the  costs  and  disbursements 
provided  by  statute,  a  reasonable  amount  as  attor- 
ney's fee.  For  value  received,  each  and  every  party 
signing  this  note,  either  as  endorser,  surety,  guar- 
antor, or  assignor,  waives  presentment,  demand, 
protest,  and  notice  of  non-payment  thereof,  and 
binds  himself  thereon  as  a  principal. 

No.  9408. 

Due  November  1,  1918. 

FAIEBANKS  BEVEEAGE  CO.,  INC., 

By  D.   Petree, 

Pres. 
Attest:     GEORGE  WEBER, 

Sec'y  &  Treas. 

[Endorsed:] 

Pay  to  the  order  of  First  National  Bank  of  Fair- 
ibanks,  Alaska. 

DAVID  H.  CASCADEN. 
Aug.  5  1918  Paid  $10.00  Interest  to  8/3/18 
Sep.  3  1918  Paid  $10.00  Interest  to  9/3/18 
Oct.  3  1918  Paid  $10.00  Interest  to  10/3/18 
Nov.  5  1918  Paid  $10.00  Interest  to  11/3/18 
Dec.  4  1918  Paid  $10.00  Interest  to  12/3/18 
Jan.  3  1919  Paid  $10.00  Interest  to  1/3/19 
Feb.  3  1919  Paid  $10.00  Interest  to  2/3/19 
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Mar.  5  1919  Paid  $10.00  Interest  to  3/3/19 
Apr.  2  1919  Paid  $10.00  Interest  to  4/3/19 
May  1  1919  Paid  $10.00  Interest  to, 5/3/19 
Jim.  2  1919  Paid  $10.00  Interest  to  6/3/19 
Jid.  7  1919  Paid  $10.00  Interest  to  7/3/19 
Aug.  4  1919  Paid  $10.00  Interest  to  8/3/19 
Sep.  4  1919  Paid  $10.00  Interest  to  9/3/19 
Oct.  3  1919  Paid  $10.00  Interest  to  10/3/19 

Pay  to  the  order  of  D.  II.  Cascaden  without  re- 
course. 

FIRST  NATIONAL  BANK  OF  FAIR- 
BANKS, ALASKA, 

By  R.  C.  WOOD, 
Pres. 
(20^'  Internal  Revenue  stamps  canceled.) 

(5)  That,  at  said  time  and  as  security  for  the 
payment  of  said  notes  and  the  note  described  in  the 
first  cause  of  action  herein  set  forth,  the  said  de- 
fendant made,  executed,  and  delivered  to  said 
David  H.  Cascaden  a  certain  real  and  chattel  mort- 
gage, covering  and  including  the  following  de- 
scribed real  and  [90]  personal  property,  situate 
in  the  Fairbanl^s  Precinct,  Fourth  Judicial  Divi- 
sion, Territory  of  Alaska,  to  wit: 

"Real  estate  in  the  Town  of  Fairbanks, 
Alaska,  and  known  as  Lot  9  in  Block  8;  Lots 
14,  15,  and  16,  in  Block  9;  Lot  2  on  Block  28; 
Lot  5,  in  Block  24 ;  Lot  3,  in  Block  27 ;  and  Lot 
7  in  Block  28;  together  with  all  and  singular 
all  buildings,  improvements,  machinery,  appur- 
•  tenances,  and  hereditaments  thereunto  belong- 
ing or  in  anywise  appertaining. 
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Also  including,  among  other  properties,  that 
certain  frame  residence  building  heretofore 
known  as  the  Barthel  family  residence,  located 
on  the  north  side  of  Front  Street,  opposite  the 
plant  formerly  known  as  the  Barthel  Brewing 
Plant,  in  Fairbanks,  Alaska,  together  with  all 
buildings  tend  improvements  connected  'there>- 
with,  as  well  as  all  the  furniture,  fixtures  and 
furnishings  contained  therein. 

Also  including,  among  other  properties,  the 
tanks,  buildings,  machinery,  tools,  and  appur- 
tenances of  every  nature  whatsoever  belong- 
ing to  or  forming  a  part  of  the  Fairbanks 
Beverage  Company's  plant,  including  what  was 
heretofore  known  as  the  Barthel  Brewing  Com- 
pany's plant,  as  well  as  the  plant  heretofore 
known  as  the  Tanana  Bottling  Works,  in 
Fairbanks,  Alaska; 

Also  all  and  singular  all  stock  and  supplies 
of   every  nature   whatsoever   and  merchandise 
now  owned  by,  as  well  as  all  stock,  supplies, 
and    merchandise    hereafter    acquired    by   the 
party  of  the  first  part  in  the  ordinary  conduct  of 
their  corporate  business." 
(6)     That,  thereafter  and  on  the  6th  day  of  July, 
1918,  the  said  mortgage  was  filed  for  record  in  the 
office  of  the  Recorder  of  the  Fairbanks  Precinct 
aforesaid,  and  Avas  thereafter  recorded  in  Volume 
8  of  Real  Estate  Mortgages,  at  page  544  thereof, 
and  indexed  in  Volume  3,  of  Chattel  Mortgage  In- 
dexes  as  Instrument   No.    51,537,   a  true  copy  of 
which  said  mortgage  is  hereto  attached  and  marked 
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''Plaintiff's  Exhibit  A,"  and  said  mortgage  is 
hereby  referred  to  as  if  included  in  full  in  this 
second  cause  of  action. 

(7)  That  no  part  of  said  note  has  been  paid, 
save  and  except  that  interest  has  been  paid  thereon 
up  to  the  3d  day  of  October,  1919,  and  there  is 
now  due,  owing,  and  unpaid  on  said  note  the  prin- 
cipal sum  of  one  thousand  dollars,  together  with 
interest  thereon  at  the  rate  of  twelve  per  centum 
per  annum  from  said  3d  day  of  October,  1919. 

(8)  That  plaintiff  has  been  compelled  to  insti- 
tute and  prosecute  this  action  to  collect  said  note 
and  has  become  liable  to  her  attorney  for  a 
reasonable  attorney's  fee,  and  plaintiff  [91]  is 
informed  and  believes  and  so  alleges  that  the  sum 
of  $250.00  would  be  a  reasonable  sum  to  be  allowed 
to  her  said  attorney  for  services  rendered  herein. 

(9)  That  it  is  the  duty  of  this  plaintiff  as  such 
guardian  to  'collect  and  conserve  the  assets  of  the 
estate  of  said  David  H.  Cascaden,  an  insane  per- 
son. 

III. 
For  a  third  and  further  cause  of  action  in  favor 
of  plaintiff  and  against  defendant  herein,  plaintiff 
alleges  as  follows,  to  wit : 

(1)  That,  on  or  about  the  26th  day  of  August, 
1921,  David  H.  Cascaden  was,  by  the  Probate  Court 
in  and  for  the  Fairbanks  Precinct,  Fourth  Judicial 
Division,  Territory  of.  Alaska,  duly  and  regularly 
adjudged  an  insane  person. 

(2)  That,  thereafter  and  on  or  about  the  6th 
day  of  September,  1921,  Blanche  Cascaden,  plain- 
tiff herein  was,  by  the  United  States  Commissioner 
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and  ex  officio  Probate  Jud^e  in  and  for  Fairbanks 
Precinct,  Division  and  Territory  aforesaid,  duly 
and  regularl}^  appointed  guardian  of  the  estate  of 
the  said  David  H.  Cascaden,  an  insane  person ;  that 
she  thereafter  duly  and  regularly  qualified  as  such 
guardian  in  the  manner  prescribed  by  law,  and 
thereupon  entered  on  the  discharge  of  her  duties 
as  such  guardian,  and  ever  since  said  time  has 
been,  and  now  is,  the  duly  appointed,  qualified, 
imd  acting  guardian  of  the  estate  of  the  herein- 
above named  insane  person. 

(3)  That  the  defendant  above  named  is  a  cor- 
poration, incorporated  and  existing  under  and  by 
virtue  of  the  laws  of  the  Territory  of  Alaska. 

(4)  That,  on  or  about  the  3d  day  of  July,  1918, 
the  defendant  above  named,  for  value  received, 
made,  executed,  and  delivered  to  said  David  H. 
Cascaden  its  certain  promissory  note,  which  is  in 
the  words  and  figures  following,  to  wit:  [92] 
$3033.00.  Fairbanks,  Alaska,  July  3d,  1918. 

Two  years  after  date,  without  grace,  we  promise 
to  pay  to  the  order  of  David  H.  Cascaden  Three 
Thousand  and  Thirty-three  and  no/100  Dollars,  in 
gold  coin  of  the  United  States  of  America,  of  the 
present  standard  value,  with  interest  thereon  in  like 
gold  coin,  at  the  rate  of  one  per  cent  per  month 
from  date  until  paid,  for  value  received.  Interest 
to  be  paid  annually  and  if  not  so  paid  the  w^hole 
sum  of  both  principal  and  interest  to  become  im- 
mediately due  and  collectible  at  the  option  of  the 
,  holder  of  this  note.  And  in  case  suit  or  action  is 
instituted  to  collect  this  note  or  any  portion  thereof, 
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we  promise  and  agree  to  pay,  in  addition  to  the 
costs  and  disbursements  provided  by  statute,  a  rea- 
sonable sum  in  like  gold  coin  for  attorney's  fees  in 
said  suit  or  action. 
Due  July  3d,  1920. 

No. . 

FAIRBANKS    BEVERAGE    CO.,    INC., 

By  D.  PETREE, 

Pres. 

Attest:  GEORGE  WEBER, 

Sec'y  and  Treas. 

[Endorsed] :  David  H.  Cascaden. 
(5)  That,  at  said  time  and  as  security  for  the 
payment  of  said  note,  the  said  defendant  made, 
executed,  and  delivered  to  said  David  H.  Casca- 
den a  certain  real  and  chattel  mortgage,  covering 
and  including  the  following  described  real  and  per- 
sonal property  situate  in  the  Fairbanks  Precinct, 
Fourth  Judicial  Division,  Territory  of  Alaska,  to 
wit : 

"All  and  singular  all  real,  personal,  and 
mixed  property  of  every  nature,  kind  and  de- 
scription whatsoever,  located  in  Alaska,  or  else- 
where, owned  by  the  said  party  of  the  first  part 
(The  Fairbanks  Beverage  Company,  Inc.) ; 
including  among  other  properties,  the  follow- 
ing described  real  estate,  in  the  town  of  Fair- 
banks, and  known  as  Lot  9,  in  Block  8;  Lots 
14,  15,  and  16,  in  Block  9;  Lot  2,  in  Block  23; 
Lot  5,  in  Block  24;  Lot  3,  in  Block  27;  and  Lot 
7,  in  Block  28;  together  with  all  and  singular 
all  buildings,   improvements,  machineries,  ap- 
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pin-tenances,  and  hereditaments  thereunto  be- 
longing or  in  anywise  appertaining.  Also  in- 
eluding",  among  other  properties,  that  eertain 
frame  residence  building,  heretofore  known  as 
the  Barthel  family  residence,  located  on  the 
north  side  of  Front  Street,  opposite  the  plant 
formerly  known  as  the  Barthel  Brewing  plant, 
in  Fairbanks,  Alaska,  together  with  all  build- 
ings and  improvements  connected  therewith, 
as  well  as  all  the  furniture,  fixtures,  and  fur- 
nishings contained  therein.  Also  including, 
among  other  properties,  the  tanks,  buildings, 
machinery,  tools,  and  appurtenances  of  every 
nature  whatsoever,  belonging  to  or  forming  a 
part  of  the  Fairbanks  Beverage  Company's 
plant,  including  what  was  heretofore  know^n  as 
the  Barthel  Bremng  Company's  plant,  as  well 
as  the  plant  heretofore  know^n  as  the  Tanana 
Bottling  Works,  in  Fairbanks,  Alaska;  also 
all  and  singular  all  stock  and  supplies  of  every 
nature  whatsoever  and  merchandise  now^  owned 
by,  as  well  as  all  stock,  supplies,  and  merchan- 
dise hereafter  acquired  by  the  party  of  the  first 
part  in  the  ordinary  conduct  of  their  corpora- 
tion business,  subject,  however,  to  that  certain 
mortgage  of  this  date  by  the  party  of  the  first 
part  herein  to  the  party  of  the  second  part 
herein,  to  secure  two  promissory  notes  aggre- 
gating the  sum  of  five  thousand  dollars 
($5000.00),  together  with  interest  thereon, 
which  mortgage  is  hereby  declared  to  be  prior 
and  superior  to  this  instrument."     [93] 
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(6)  That,  thereafter  and  on  the  6th  day  of  July, 
1918,  the  said  mortgage  was  filed  for  record  in  the 
office  of  the  Recorder  of  the  Fairbanks  Precinct 
aforesaid,  and  was  thereafter  recorded  in  Volume 
8  of  Real  Estate  Mortgages,  at  page  566  thereof, 
and  indexed  in  Volume  3  of  Chattel  Mortgage  In- 
dexes as  Instrument  No.  51538,  a  true  copy  of  which 
said  mortgage  is  hereto  attached  and  marked  ' '  Plain- 
tiff's  Exhibit  B,"  and  said  mortgage  is  hereby  re- 
ferred to  as  if  included  in  full  in  this  third  cause  of 
action. 

(7)  That  no  part  of  said  note  has  been  paid, 
either  principal  or  interest,  and  there  is  now  due, 
owing,  and  unpaid  on  said  note  the  principal  sum 
of  three  thousand  thirty-three  dollars,  together  with 
interest  thereon  at  the  rate  of  one  per  centum  a 
month  from  the  3d  day  of  July,  1918. 

(8)  That  plaintiff  has  been  compelled  to  institute 
and  prosecute  this  action  ito  collect  said  note  and  bas 
become  liable  to  her  attorney  for  a  reasonable  at- 
torney's fee,  and  plaintiff  is  informed  and  believes 
and  so  alleges  that  the  sum  of  $500.00  would  be  a 
reasonable  sum  to  be  allowed  to  her  said  attorney 
for  services  rendered  herein. 

(9)  That  it  is  ithe  duty  of  this  plaintiff  as  such 
guardian  to  collect  and  conserve  the  assets  of  the 
estate  of  said  David  H.  Cascaden,  an  insane  per- 
son. 

WHEREFORE,  plaintiff  prays  judgment 
against  defendant  as  follows,  to  wit : 

(1)  For  judgment  against  defendant  and  in  fa- 
vor of  plaintiff  on  her  first  cause  of  action  for  the 
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principal  sum  of  Four  Thousand  Dollars,  together 
with  interest  thereon  at  the  rate  of  twelve  per  cent 
per  annum  from  the  3d  day  of  Octoher,  A.  D.  1919, 
together  with  an  attorney's  fee  in  the  sum  of 
$750.00. 

(2)  For  judgment  against  defendant  and  in  fa- 
vor of  plaintiff  [94]  on  her  second  cause  of  ac- 
tion for  the  principal  sum  of  one  thousand  dollars, 
together  with  interest  thereon  at  the  rate  of  twelve 
per  centum  per  annum  from  the  3rd  day  of  October, 
1919,  together  with  attorney's  fee  in  the  sum  of 
$250.00; 

(3)  For  foreclosure  of  the  mortgage  described 
in  the  first  and  second  causes  of  action  herein,  and 
that  this  Court  order  the  United  States^  Marshal 
for  the  Fourth  Judicial  Division  of  the  Territory 
of  Alaska  to  sell,  in  the  manner  prescribed  by  law, 
all  the  mortgaged  property  now  remaining  undis- 
posed of,  and  that  the  proceeds  thereof  be  paid  to 
the  plaintiff  herein. 

(4)  For  judgment  against  the  defendant  above 
named  for  the  sum  of  three  thousand  thirty-three 
dollars,  on  plaintiff's  third  cause  of  action  herein, 
together  with  interest  thereon  at  the  rate  of  twelve 
per  centum  per  annum  from  the  third  day  of  July, 
1918,  together  with  an  attorney's  fee  in  the  sum  of 
five  hundred  dollars,  and  for  an  ordef  of  this  Court 
decreeing  said  mortgage  described  in  said  third 
cause  of  action  to  be  second  mortgage  and  subor- 
dinate to  the  nortgage  described  in  the  plaintiff's 
first  an  second  causes  of  action,  and  that,  if  any 
money  remains  in  the  hands  of  the  United  States 
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Marshal  from  the  sale  of  the  property  described 
in  Plaintiff's  Exhibit  "A,"  after  paying  all  sums 
due  on  the  notes  described  in  the  first  and  second 
causes  of  action  herein,  said  money  be  paid  and 
delivered  to  plaintiff  herein,  to  ap];)ly  on  the  judg- 
ment secured  on  the  note  described  in  the  said  third 
case  of  action  herein. 

(5)  That  defendant's  equity  of  redemption  in 
said  property  be  fixed  and  determined. 

(6)  That  this  plaintiff  have  judgment  for  any 
deficiency  that  remains  on  the  judgments  secured 
in  this  action  on  any  of  the  causes  of  action  set 
forth  herein,  after  application  of  the  payments  de- 
rived from  the  sale  of  the  mortgaged  property. 
[95]         , 

(7)  That  plaintiff  have  judgment  for  costs  of 
suit,  and  for  such  other  and  further  relief  as  to 
this  Court  shall  appear  meet,  just,  and  equitable 
in  the  premises. 

JOHN  A.  CLARK, 
Attorney  for  Plaintiff. 
United  States  of  America, 
Territory  of  Alaska, — ss. 

Blanche  Cascaden,  being  first  duly  sworn  ac- 
cording to  law,  on  her  oath  deposes  and  says:  I 
am  the  duly  appointed,  qualified,  and  acting  guar- 
dian of  the  estate  of  David  H.  Cascaden,  an  in- 
sane person,  and  am  one  of  the  plaintiffs  in  the 
above-entitled  action;  I  have  read  the  foregoing 
complaint,  know  the  contents  thereof,  and  the  mat- 
ters and  things  therein  set  forth  are  true,  as  I 

verily  believe. 

BLANCHE  CASCADEN. 
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Subscribed  and  sworn  to  before  me  on  this  the 
20th  day  of  December,  A.  D.  one  thousand  nine 
hundred  t\^';enty-one. 

[Seal]  JOHN  A.  CLARK, 

Notary  Public  in  and  for  the  Territory  of  Alaska. 

My  commission  expires  24  April,  1922. 

[Endorsed]:  Filed  Feb.  20,  1922.  Rob't  W. 
Taylor,  Clerk.  By  Frank  Bishoprick,  Deputy. 
Mar.  31,  1923.     Rob't  W.  Taylor,  Clerk.     [96] 
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REAL  and  CHATTEL  MORTGAGE. 

This  real  and  chattel  mortgage  made  this  3d  day 
of  July,  1918,  by  and  between  the  Fairbanks  Bever- 
age Co.  Inc.,  a  corporation  organized  and  existing 
under  the  laws  of  Alaska,  party  of  the  first  part, 
and  David  H.  Cascaden  party  of  the  second  part, 
WITNESSETH: 

That  the  party  of  the  first  part  for  and  in  con- 
sideration of  the  sum  of  five  thousand  ($5,000.00) 
dollars  paid  by  the  party  of  the  second  part  to 
the  party  of  the  first  part,  the  receipt  Avhereof  is 
hereby  acknowledged,  does  by  these  presents  grant, 
bargain,  sell,  convey,  transfer  and  confirai  unto 
the  party  of  the  second  part,  his  heirs,  executors, 
administrators  and  assigns,  all  and  singular,  all 
real,  personal  and  mixed  property  of  every  nature, 
kind  and  description  whatsoever,  located  in  Alaska, 
or  elsewhere,  owned  by  the  said  party  of  the  first 
part;  including  among  other  properties,  the  follow- 
ing described  real  estate  in  the  town  of  Fairbanks, 
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Alaska,  and  known  as  Lot  9,  in  Block  S;  Lots  14, 
15,  and  16,  in  Block  9 ;  Lot  2,  on  Block  23 ;  Lot  5, 
in  Block  24,  Lot  3,  in  Block  27;  and  Lot  7  in  Block 
28,  together  with    all  and  singular,  all  buildings, 
improvements,   machineiy,   appurtenances  and  he- 
reditaments thereunto  belonging,  or  in  anywise  ap- 
pertaining.    Also,    including,    among    other   prop- 
erties, that  certain  frame  residence  building  here- 
tofore known  as  the  Barthel  family  residence,  lo- 
cated on  the  north  side  of  Front  Street,  opposite 
the  plant  formerly  known  as  the  Barthel  Brewing 
Plant,    in    Fairbanks,    Alaska,    together    with    all 
buildings   and   improvements   connected  therewith, 
as  well  as  all  the  furniture,  fixtures  and  furnishings 
contained    therein.     Also    including,    among    other 
properties,   the  tanks,   buildings,  machinery,   tools, 
and  appurtenances  of  every  nature  whatsoever  be- 
longing to,  or  forming  a  part  of,  the  Fairbanks  Bev- 
erage company's  plant,  including  what  was  hereto- 
fore    [97]     known  as  the  Barthel  Brewing  Com- 
pany's plant,  as  well  as  the  plant  heretofore  known 
as    the    Tanana    Bottling    Works,    in    Fairbanks, 
Alaska ;  also,  all  and  singular,  all  stock  and  supplies 
of  every  nature  whatsoever  and  merchandise  now 
owned  by,  as  well  as  all  stock,  supplies  and  mer- 
chandise  hereafter   acquired  by  the   party   of  the 
first  part  in  the  ordinary  conduct  of  their  corporate 
business. 

In  trust,  nevertheless,  as  a  mortgage  to  secure 
the  payment  of  two  certain  promissory  notes  of 
even  date  herewith,  signed  by  the  party  of  the 
'first  part,  payable  to  the  party  of  the  second  part, 
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bearing  interest  at  1%  per  month,  from  date  until 
paid,  one  of  said  notes  being  for  the  sum  of  one 
thousand  ($1,000.00)  dollars  payable  November  1st, 
1918,  the  other  of  said  notes  being  for  the  sum  of 
four  thousand  ($1,000.00)  payable  November  1st, 
1919. 

Provided,  that  if  the  party  of  the  first  part  shall 
well  and  truly  pay,  or  cause  to  ])e  paid,  both  of 
said  promissory  notes  and  the  whole  thereof  when 
due,  together  with  interest  thereon,  according  to 
the  terms  thereof,  then  this  mortgage  and  the 
estate  thereby  granted  and  assigned  shall  be  null 
and  void,  otherwise,  to  remain  in  full  force  and 
virtue. 

It  is  further  provided,  that  if  the  party  of  the 
first  part  shall  fail  to  promptly  pay  said  notes,  or 
either  of  them,  at  the  time  the  same,  or  either  of 
them,  is  due  and  paj^able  according  to  the  terms 
thereof,  or  shall  fail  to  pay  the  interest  on  said 
notes,  or  either  of  them,  according  to  the  terms  of 
said  notes,  it  is  lawful  for  the  party  of  the  second 
part,  his  heirs,  executors,  administrators  or  as- 
signs to  therewith  take  possession  of  all  of  the  per- 
sonal property  herein  described,  either  with  or 
^^ithout  force,  or  with  or  with  out  process  of  law 
and  sell  the  same  according  to  law  as  provided  for 
the  sale  of  personal  property  under  execution  and 
apply  the  proceeds  from  such  sale  to  the  pa^Tuent 
of  all  costs  in  the  premises,  including  a  reason- 
able attorney's  fee  and  the  balance  to  the  reduc- 
tion or  liquidation  of  any  and  all  unpaid  interests 
and    principals    due    upon    said     [98]     notes,    or 
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either  of  them,  and  it  is  hereby  mutually  agreed 
that  the  United  States  Marshal,  or  his  deputy,  for 
the  4th  Judicial  Division  of  Alaska,  may  be  directed 
to  carry  out  the  above  provisions.     And 

Provided  further  that,  if  the  party  of  the  first 
part  shall  fail  to  pay  said  promissory  notes,  or 
either  of  them,  when  due,  or  the  interest  thereon, 
according  to  the  terms  thereof,  it  shall  be  lawful 
for  the  party  of  the  second  part,  or  his  successors, 
to  foreclose  this  mortgage  and  sell  the  property 
herein  described,  or  any  part  thereof,  according  to 
law  and  out  of  the  proceedm(/s  of  such  sale  pay 
all  costs  in  the  premises,  including  a  reasonable 
attorney's  fee  to  be  allowed  plaintiff  in  such  fore- 
closure proceedings  and  to  pay  any  and  all  costs, 
interests  and  unpaid  principals  on  said  notes,  or 
either  of  them,  and  to  pay  the  residue,  if  any  there 
be,  to  the  party  of  the  first  part,  or  its  successors. 
And 

It  is  further  provided  that  the  mortgaged  prop- 
erty herein  described,  and  the  whole  thereof,  may 
remain  in  the  possession  of  the  party  of  the  first 
part  during  the  life  of  this  mortgage  and  until 
default  by  the  party  of  the  first  part  of  any  of 
the  terms  of  this  mortgage,  and  the  taking  posses- 
sion of  said  property  by  or  for  the  party  of  the 
second  part.    And 

Provided  further  that  the  party  of  the  first  part 
may,  until  default,  continue  the  conduct  of  its  or- 
dinary business  by  using  any  and  all  stock  and 
supplies,    herein    mortgaged,    in    the    manufacture 
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and  sale  of  its  various  products  and  in  the  ordinary 
course  of  business. 

IN  WITNESS  WHEREOF  the  party  of  the 
first  part,  by  its  President,  attested  by  its  Secre- 
tary and  Treasurer,  has  affixed  its  signature  the 
da}"  and  year  first  above  written. 

FAIRBANKS  BEVERAGE  CO.,  INC. 

By  D.  PETREE, 

President. 
Attest:     GEORGE  WEBER, 
Secretary  and  Treasurer.     (Seal) 
Witnesses : 

MORTON  E.  STEVENS. 
R.  M.  CRAWFORD.     [99] 

United  States, 
Territory  of  Alaska, — ss. 

David  Petree,  upon  behalf  of  the  "mortgagor  and 
David  H.  Cascaden  for  himself  as  mortgagee,  being 
each  duly  sworn  upon  his  oath,  deposes  and  says: 
That  the  above  and  foregoing  mortgage  is  made  in 
good  faith  to  secure  the  amount  of  debt  therein 
named,  and  for  the  purposes  therein  recited  and 
that  the  same  is  made  without  any  design  to  hinder, 
defraud  or  delay  creditors. 

DAVID  PETREE, 
DAVID  H.  CASCADEN. 

Subscribed  and  swoiii  to  before  me  this  3d  day  of 
July,  1918. 

[Seal]  R.  M.  CRAWFORD. 

Notary  Public  for  Alaska. 
My  commission  expires  May  10,  1921. 
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United  States  of  America, 
Territory  of  Alaska, — ss. 

This  is  to  certify  that  on  this  3d  day  of  July,  1918, 
before  me  the  undersigned  notary  public,  person- 
ally appeared  David  Petree,  who  is  known  to  me 
to  be  the  president  of  the  Fairbanks  Beverage  Co., 
Inc.,  and  the  same  person  who  signed  the  foregoing 
instrument,  and  acknowledged  that  he  signed  the 
name  of  the  Fairbanks  Beverage  Co.,  Inc.,  by  him- 
self as  president,  for  the  purposes  therein  mentioned 
and  that  the  signing  thereof  was  thereupon  attested 
by  George  Heber,  known  to  me  to  be  the  secretary 
and  treasurer  of  said  Company. 

[Seal]  R.  M.  CRAWFORD. 

Notary  Public  for  Alaska. 

My  commission  expires  May  10,  1921. 

Filed  for  record  July  6,  1918  at  5  min,  past  12 
P.  M.     Reed  W.  Heilig,  Recorder.     [100] 
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REAL  AND  CHATTEL  MORTGAGE. 

This  real  and  chattel  mortgage  made  this  3d  day 
of  July,  1918,  by  and  between  the  Fairbanks  Bever- 
age Company,  Inc.,  a  corporation  organized  and  ex- 
isting under  the  laws  of  Alaska,  party  of  the  first 
part,  and  David  H.  Cascaden,  party  of  the  second 
part. 

WITNESSETH:  That  the  party  of  the  first 
part  for  and  in  consideration  of  the  sum  of  three 
thousand   thirty-three    ($3,033.00)    dollars   paid   by 
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the  party  of  the  second  part  to  the  party  of  the  first 
part  the  receipt  whereof  is  hereby  ackiiowledged, 
does  by  these  presents  grant,  bargain,  sell,  convey, 
transfer  and  confirm  unto  the  party  of  the  second 
part,  his  heirs,  executors,  administrators  and  as- 
signs, all  and  singular,  all  real,  personal  and  mixed 
property  of  every  nature,  kind  and  description 
whatsoever,  located  in  Alaska,  or  elsewhere,  owned 
-by  the  said  party  of  the  first  part ;  including,  among 
other  properties,  the  following  described  real  estate, 
in  the  town  of  Fairbanks,  Alaska,  and  known  as 
Lot  9,  in  Block  8;  Lots  14,  15  and  16,  in  Block  9; 
Lot  2  in  Block  23;  Lot  5  in  Block  2-1;  Lot  3  in  Block 
'27,  and  Lot  7  in  Block  28,  together  with  all  and 
.singular,  all  buildings,  improvements,  machinerys, 
appurtenances  and  hereditaments  thereunto  belong- 
ing, or  in  anywise  appertaining.  Also,  including, 
among  other  properties,  that  certain  frame  resi- 
dence building  heretofore  known  as  the  Barthel 
family  residence,  located  on  the  north  side  of  Front 
Street,  opposite  the  plant  formerly  known  as  the 
Barthel  Brewing  Plant,  in  Fairbanks,  Alaska,  to- 
gether with  all  buildings  and  improvements  con- 
nected therewith,  as  well  as  all  of  the  furniture,  fix- 
atures and  furnishings  contained  therein.  Also  in- 
cluding, among  the  properties,  the  tanks,  buildings, 
machinery,  tools  and  appurtenances  of  every  nature 
whatsoever,  belonging  to,  or  forming  a  part  of,  the 
Fairbanks  Beverage  Company's  plant,  including 
what  was  heretofore  known  as  the  Barthel  Brewing- 
Company's  plant,  as  well  as  the  plant  heretofore 
known  as  the  Tanana  Bottling  Works,  in  Fairbanks, 
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Alaska;  also,  all  and  singular,  all  stock  and  supplies 
of  every  nature  whatsoever,  and  [101]  mer- 
chandise, now  owaied  by,  as  well  as  all  stock,  supplies 
and  merchandise  hereafter  acquired  by  the  party 
of  the  first  part  in  the  ordinary  conduct  of  their 
corporate  business.  Subject,  however,  to  that  cer- 
tain mortgage  of  this  date  by  the  party  of  the  first 
part  herein  to  the  party  of  the  second  part  herein, 
to  secure  two  promissory  notes  aggregating  the  sum 
of  Five  Thousand  ($5000.00)  Dollars,  together  with 
interest  thereon,  which  mortgage  is  hereby  declared 
to  be  prior  and  superior  to  this  instrument. 

In  trust  nevertheless,  as  a  second  mortgage  to 
secure  the  payment  of  a  certain  promissory  note 
of  even  date  herewith,  signed  by  the  party  of  tJae 
first  part,  payable  to  the  party  of  the  second  part, 
bearing  interest  at  1%  per  month,  from  date  until 
paid,  said  note  being  for  the  sum  of  Three  Thousand 
Thirty-three  ($3033.00)  Dollars,  payable  July  3d, 
1920. 

Provided,  that  if  the  party  of  the  first  part  shall 
well  and  trul}^  pay,  or  cause  to  be  paid,  said  note  and 
the  whole  thereof,  when  due,  together  with  interest 
thereon,  according  to  the  terms  thereof,  then  this 
mortgage  and  the  estate  thereby  granted  and  as- 
signed shall  be  null  and  void,  otherwise  to  remain 
in  full  force  and  virtue.     And 

It  is  further  provided,  that  if  the  party  of  the 
first  part  shall  fail  to  promptly  pay  said  note  at 
the  time  the  same  is  due  and  payable  according  to 
the  terms  thereof,  or  shall  fail  to  pay  the  interest 
on  said  note,  according  to  the  terms  of  said  note, 
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it  is  lawful  for  the  party  of  the  second  part,  his 
heirs,  executors,  administrators  or  assigns  to  there- 
with take  possession  of  all  of  the  personal  property 
herein  described,  either  with  or  w^ithout  force  or 
with  or  without  process  of  law  and  sell  the  same 
according  to  law  as  provided  for  the  sale  of  'per- 
sonal propert}^  under  execution  and  apply  the  pro- 
ceeds from  such  sale  to  the  payment  of  all  costs 
in  the  premises,  including  a  reasonable  attorney's 
fee  and  the  balance  to  the  reduction  or  liquidation 
of  any  and  all  unpaid  interest  and  principal  due 
upon  said  note,  and  it  is  hereby  mutuall}"  agreed 
that  the  United  States  Marshal,  or  his  deputy,  for 
the  [102]  4th  Judicial  Division  of  Alaska,  may  be 
directed  to  carry  out  the  above  provisions.     And 

^Provided  further  that,  if  the  part}'  of  the  first 
part  shall  fail  to  pay  said  promissory  note  when  due, 
or  the  interest  thereon,  according  to  the  terms 
thereof,  it  shall  be  lawful  for  the  party  of  the  sec- 
ond i3art,  or  his  successors,  to  foreclose  this  mort- 
gage and  sell  the  property  herein  described,  or  any 
part  tliereof,  according  to  law,  and  out  of  the  pro- 
ceedings  of  such  sale  pay  all  costs  in  the  premises, 
including  a  reasonable  attorney's  fee  to  be  allowed 
plaintiff  in  such  foreclosure  proceedings  and  to 
pay  any  and  all  costs,  interest  and  unpaid  principal 
on  said  note,  and  to  pay  the  residue,  if  any  there  be, 
to  the  party  of  the  first  part,  or  its  successors. 
And 

It  is  further  provided  that  the  mortgaged  prop- 
erty herein  described,  and  the  whole  thereof,  may 
remain  in  the  possession  of  the  party  of  the  first 


112  Blanche  Cascaden 

part  during  the  life  of  this  mortgage  and  until  de- 
fault by  the  party  of  the  first  part  of  any  of  the 
terms  of  this  mortgage,  and  the  taking  possession 
of  said  property,  by  or  for  the  party  of  the  second 
part.     And 

Provided  further  that  the  party  of  the  first  part 
may,  until  default,  continue  the  conduct  of  its  ordi- 
nary business  by  using  any  and  all  stock  and  sup- 
plies, herein  mortgaged,  in  the  manufacture  and 
sale  of  its  various  products  and  in  the  ordinary 
course  of  business.  IN  WITNESS  WHEREOF  the 
party  of  the  first  part,  by  its  president,  attested  by 
its  secretary  and  treasurer,  has  affixed  its  signature 
the  day  and  year  first  above  written. 

FAIRBANKS  BEVERAGE  CO.,  INC. 

By  D.  PETREE, 

President. 
Attest: 
[Seal]  GEORGE  WEBER, 

Secretary  and  Treasurer. 
Witnesses: 

MORTON  E.  STEVENS. 
R.  M.  CRAWFORD. 

United  States  of  America, 
Territory  of  Alaska, — ss. 

David  Petree,  upon  behalf  of  the  mortgagor,  and 
David  H.  [103]  Cascaden,  for  himself  as  mort- 
gagee, being  each  duly  sworn,  upon  his  oath  deposes 
and  says:  That  the  above  and  foregoing  mortgage 
is  made  in  good  faith  to  secure  the  amount  of  debt 
therein  named  and  for  the  purposes  therein  recited 
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and  that  the  same  is  made  without  any  design  to 
hinder,  defraud  or  delay  creditors. 

DAVID  PETREE. 

DAVID  H.  CASCADEN. 

Subscribed  and  sworn  to  before  me  this  3d  day 
of  Jidy,  1918.  , 

[Seal]  R.  M.  CRAWFORD, 

Notary  Public  for  Alaska. 
My  commission  expires  May  10,  1921. 

United  States  of  America, 
Territory  of  Alaska, — ss. 

This  is  to  certif}^  that  on  this  3d  day  of  July, 
1918,  before  the  undersigned  notary  public,  person- 
ally appeared  David  Petree,  who  is  known  to  me 
to  be  the  President  of  the  Fairbanks  Beverage  Co., 
Inc.,  and  the  same  person  who  signed  the  foregoing 
instrument,  and  acknowledged  that  he  signed  the 
name  of  the  Fairbanks  Beverage  Co.,  Inc.,  by  him- 
self as  joresident,  for  the  purposes  therein  men- 
tioned and  that  the  signing  thereof  was  thereupon 
attested  by  George  Weber,  known  to  me  to  be  the 
secretary  and  treasurer  of  said  company. 

[Seal]  R.  M.  CRAWFORD, 

Notary  Public  for  Alaska. 

My  commission  expires  May  10,  1921. 

Filed  for  record  July  6,  1918,  at  7  min.  past  2 
P.  M.     Reed  W.  Heilig,  Recorder.     [104] 
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Defendant's  Exhibit  2. 

$3033.00.  Fairbanks,  Alaska,  July  3d,  1918. 

Two  years  after  date,  without  grace,  we  promise 
to  pay  to  the  order  of  David  H.  Cascaden  Three 
Thousand  and  Thirty-three  and  no/100  Dollars,  in 
gold  coin  of  the  United  States  of  America  of  the 
present  standard  value,  with  interest  thereon  in 
like  gold  coin,  at  the  rate  of  one  per  cent  per  month 
from  date  until  paid,  for  value  received.  Interest 
to  be  paid  annually  and  if  not  so  paid  the  whole 
sum  of  both  principal  and  interest  to  become  im- 
mediately due  and  collectible  at  the  option  of  the 
holder  of  this  note.  And  in  case  suit  or  action  is 
instituted  to  collect  this  note  or  any  portion  thereof, 
we  promise  and  agree  to  pay,  in  addition  to  the 
costs  and  disbursements  provided  by  statute,  a 
reasonable  simi  in  like  gold  coin  for  attorney's  fees 
in  said  suit  or  action. 
Due  July  3d,  1920. 

No. . 

FAIRBANKS  BEVERAGE  CO.,  INC. 

By  D.  PETREE, 

Pres. 
Attest:   GEORGE  WEBER, 

Sec'y  and  Treas. 

[Endorsed] :  Filed  Mar.  31,  1923.     Rob't  W.  Tay- 
lor, Clerk.     [105] 
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Defendant's  Exhibit  3. 

[Title  of  Court  and  Cause.] 

MOTION  FOR  DEFAULT. 

Comes  now  the  plaintiff  in  the  above-entitled  ac- 
tion and  moves  this  Court  for  the  entry  of  an  Order 
of  Default  against  the  defendant  above  named,  for 
the  reason  that  the  defendant  has  failed  to  appear 
and  answer  the  complaint  on  file  in  said  action 
within  the  time  prescribed  by  law,  said  defendant 
having  been  duly  and  regularly  served  with  process 
at  Fairbanks,  Alaska,  in  the  manner  prescribed  by 
law,  all  of  which  is  shown  by  the  Marshal's  Re- 
turn on  file  herein,  to  which  reference  is  hereby 
specifically  made. 

Dated  April  12th,  1922. 

JOHN  A.  CLARK, 
Attorney  for  Plaintiff. 

[Endorsed]:  Filed  Mar.  31,  1923.  Rob't  W. 
Taylor,  Clerk.  April  12,  1922.  Rob't  W.  Taylor, 
Clerk.     By  R.  H.  Geoghegan,  Deputy.     [106] 


[Title  of  Court  and  Cause.] 

Stipulation  in  Re  Defendant's  Exhibit  No.  4. 
It  is  hereby  stipulated  and  agreed  by  and  between 
the  attorney  for  the  plaintiffs  and  the  attorneys  for 
the  defendant  above  named  that,  instead  of  insert- 
ing in  the  bill  of  exceptions  herein,  as  Defendant's 
Exhibit  No.  4,  all  the  papers  contained  in  the  files  of 
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cause  numbered  2560,  the  following  instruments  shall 
be  set  forth  as  Defendant's  Exhibit  No.  4,  to  wit: 

(1)  The  judgment  rendered  by  the  Court  in  said 
action  No.  2560; 

(2)  The  execution  issued  on  said  judgment  on 
the  15th  day  of  May,  1922;  and 

(3)  That  portion  of  the  United  States  marshal's 
return  on  said  execution  showing  property  sold  and 
selling  price  thereof. 

It  is  understood  that  the  complaint  in  said  cause 
No.  2560  is  Defendant's  Exhibit  No.  1  herein;  that 
the  motion  for  default  therein  is  Defendant's  Ex- 
hibit No.  3  herein;  and  that  Defendant's  Exhibit 
No.  4,  instead  of  containing  all  other  papers  in  said 
cause  No.  2560,  need  only  contain  the  additional 
papers  contained  in  said  file,  as  specifically  set  forth 
above,  and  that  that  portion  of  said  file,  to  wit,  the 
complaint,  and  the  motion  for  default,  which  are 
separate  exhibits,  need  not  be  set  forth  again  as  a 
part  of  Defendant's  Exhibit  No.  4. 

It  is  further  stipulated  that  a  copy  of  this  stipula- 
tion shall  be  inserted  in  said  bill  of  exceptions  in 
connection  with  Defendant's  said  Exhibit  No.  4. 

Dated  at  Fairbanks,  Alaska,  this  8th  day  of  May, 
1923. 

JOHN  A.  CLARK, 
Attorney  for  Plaintiffs. 
R.  F.  ROTH, 


Attorneys  for  Defendant. 

[Endorsed] :  Filed  May  9,  1923.     Rob't  W.  Taylor, 
Clerk.     By  Frank  O'Farrell,  Deputy.     [107] 
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[Title  of  Court  and  Cause.] 

Defendant's  Exhibit  No.  4. 
JUDGMENT. 

The  above  matter  having  come  on  regularly  for 
trial  before  this  Court,  plaintiffs  appearing  by  and 
through  their  attorne}^  John  A.  Clark,  and  the  de- 
fendant not  appearing,  and  it  appearing  to  this 
Court  that  the  defendant's  default  has  been  duly 
and  regularly  entered,  as  prescribed  by  law,  and  oral 
and  dociunentary  evidence  having  been  introduced 
in  support  of  plaintiffs'  complaint,  and  this  Court 
having  heretofore  found  and  established  its  findings 
of  fact  and  conclusions  of  law  and  ordering  the 
entry  of  judgment,  and  the  Court  being  fully  ad- 
vised in  the  premises; 

Now,  therefore,  it  is  ORDERED,  ADJUDGED 
AND  DECREED,  as  follows,  to  wit: 

I. 

That  plaintiffs  be,  and  they  are  hereby,  given  and 
granted  judgment  upon  their  first  cause  of  action 
set  forth  in  plaintiffs'  complaint,  in  the  sum  of 
$3213.82,  being  the  balance  of  principal  and  interest 
due  on  the  promissory  note  described  in  plaintiffs' 
first  cause  of  action,  together  with  an  attorney's 
fee  in  the  sum  of  $500.00.     [108] 

XL 

That  plaintiffs  be,  and  they  are  hereby,  given  and 
granted  judgment  upon  their  second  cause  of  action 
set  forth  in  plaintiffs'  complaint,  in  the  sum  of 
$1304.00,  being  the  principal  and  interest  due  on 
the  promissory  note  described  in  plaintiffs'  second 
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cause  of  action,  together  with  an  attorney's  fee  in 
the  sum  of  $150.00. 

III. 
That  plaintiffs  be,  and  they  are  hereby,  given  and 
granted  judgment  against  defendant  for  the  sum 
of  $4409.98,  being  the  principal  and  interest  due  on 
the  promissory  note  described  in  plaintiffs'  third 
cause  of  action,  together  with  an  attorney's  fee  in 
the  sum  of  $250.00. 

IV. 
That  the  mortgage  described  in  plaintiffs'  third 
cause  of  action  is  a  second  mortgage  and  subordi- 
nate to  the  mortgage  described  in  plaintiffs'  first 
and  second  causes  of  action. 

V. 

That  the  mortgage  described  in  plaintiffs'  first 

and  second  causes  of  action  be,  and  the  same  is 

hereby  ordered  foreclosed,  and  the  United  States 

Marshal  for  the  Fourth  Division  of  the  Territory  of 

Alaska  is  hereby  ordered  to  take  under  execution 

and  sell  all  of  the  property  described  in  the  said 

mortgages  referred  to  in  plaintiffs'  first,  second  and 

third  causes  of  action,  not  heretofore  sold  under 

foreclosure   of   the     [109]     of   the    chattel   portion 

of  said  mortgage  described  in  the  first  and  second 

causes  of  action,  to  wit:  To  sell  all  of  the  following 

described  property  now  remaining  undisposed  of: 

"Real    estate    in    the    Town    of   Fairbanks, 

Alaska,  and  known  as  Lot  9,  in  Block  8 ;  Lots  14, 

15,  and  16,  in  Block  9;  Lot  2  in  Block  23;  Lot  5 

in  Block  24;  Lot  3  in  Block  27;  and  Lot  7  in 

Block  28;  together  with   all   and  singular  all 
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buildings,  improvements,  machinery,  apimrte- 
nances  and  hereditaments  thereunto  belonging 
or  in  anywise  appertaining. 

Also  including,  among  other  properties,  that 
certain  frame  residence  building,  heretofore 
known  as  the  Barthel  family  residence,  located 
on  the  north  side  of  Front  Street,  opposite  the 
plant  formerly  known  as  the  Barthel  Brewing 
plant,  in  Fairbanks,  Alaska,  together  with  all 
buildings  and  improvements  connected  there- 
with, as  well  as  all  of  the  furniture,  fixtures, 
and  furnishings  contained  therein; 

Also  including,  among  other  properties,  the 
tanks,  buildings,  machinery,  tools,  and  appur- 
tenances of  every  nature  whatsoever,  belonging 
to  or  forming  a  part  of  the  Fairbanks  Bever- 
age Company's  plant,  including  what  was  here- 
tofore known  as  the  Barthel  Brewing  Com- 
pan3^'s  Plant,  as  well  as  the  plant  heretofore 
known  as  the  Tanana  Bottling  Works,  in  Fair- 
banks, Alaska; 

Also  all  and  singular  all  stock  and  supplies 
of  every  nature  whatsoever  and  merchandise 
now  owned  by,  as  well  as  all  stock,  supplies, 
and  merchandise  hereafter  acquired  by  the 
party  of  the  first  part  (Fairbanks  Beverage 
Co.,  Inc.)  in  the  ordinary  conduct  of  their  cor- 
porate business." 

VI. 
That  the  said  United  States  Marshal  apply  the 
net  proceeds  of  said  sale  towards  the  satisfaction 
of  the  judgment  above  rendered  upon  the  first  and 


120  Blanche  Cascaden 

second  causes  of  action  set  forth  in  said  complaint, 
and .  apply  any  over-plus  towards  the  satisfaction 
of  the  judgment  herein  rendered  upon  the  third 
cause  of  action  set  forth  in  said  complaint,  render- 
ing any  over-plus  then  remaining  in  his  possession 
to  the  mortgagor. 

VII. 
That  all  of  the  equity  of  plaintiffs  in  and  to  the 
property   covered  by   said  mortgages   be,   and  the 
same  is  hereby,  ordered  foreclosed.     [110] 

VIII. 
That  this  judgment  bear  interest  at  the  rate  of 
eight  per  cent  per  annum  from  date  hereof  until 
paid. 

For  all  of  which,  let  execution  issue. 
Dated  Fairbanks,  Alaska,  April  18,  1922. 

CECIL  H.  CLEGG, 

District  Judge. 
Entered  in  Court  Journal  No.  15,  page  402. 

[Endorsed] :  Filed  Apr.  18,  1922.     Eob't  W.  Tay- 
lor, Clerk.     By  Frank  Bishoprick,  Deputy.     [Ill] 


[Title  of  Court  and  Cause.] 

SPECIAL  EXECUTION. 

The  President  of  the  United  States  of  America,  to 
the   Marshal   of   said  Division  and   Territory, 
GREETING: 
WHEREAS,  Blanche  Cascaden,  as  Guardian  of 
the  Estate  of  David  H.  Cascaden,  an  insane  person, 
and  D.  H.  Cascaden,  as  Plaintiffs,  recovered  judg- 
ment  against   The   Fairbanks  Beverage^  Company, 
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a  corporation,  as  defendant,  in  the  District  Court 
for  said  Division  and  Territory,  holding  terms  as 
aforesaid,  on  the  18th  day  of  April,  1922,  for  the  sum 
of  Ninety-eight  Hundred  Thirty-two  and  30/100 
Dollars  ($9832.30),  with  interest  thereon  at  the  rate 
of  twelve  per  cent  until  paid,  and  costs  of  suit, 
amounting  to  $22,25,  and 

WHEREAS,  said  Court  by  said  judgment  or- 
dered the  United  States  Marshal  for  the  Fourth 
Division  of  Alaska  to  proceed  to  sell  all  of  the  fol- 
lowing described  real  and  personal  property  belong- 
ing to  the  defendant  above  named  not  heretofore 
disposed  of,  to  wit: 

"Real  estate  in  the  Town  of  Fairbanks, 
Alaska,  and  known  as  Lot  9,  in  Block  8;  Lots 
14,  15  and  16,  in  [112]  Block  9;  Lot  2  in 
Block  23;  Lot  5  in  Block  24;  Lot  3  in  Block  27; 
and  Lot  7  in  Block  28;  together  with  all  and 
singular  all  buildings,  improvements,  machin- 
ery, appurtenances  and  hereditaments  there- 
unto belonging  or  in  anywise  appertaining. 

Also  including,  among  other  properties,  that 
certain  frame  residence  building,  heretofore 
known  as  the  Barthel  family  residence,  located 
on  the  north  side  of  Front  Street,  opposite  the 
plant  formerly  known  as  the  Barthel  Brewing 
Plant,  in  Fairbanks,  Alaska,  together  with  all 
buildings  and  improvements  connected  there- 
with, as  well  as  all  of  the  furniture,  fixtures  and 
furnishings  contained  therein. 

Also  including,  among  other  properties,  the 
tanks,  buildings,  machinery,  tools,  and  appur- 
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tenances  of  every  nature  whatsoever,  belonging 
to  or  forming  a  part  of  the  Fairbanks  Bever- 
age Company's  plant,  including  what  was  here- 
tofore known  as  the  Barthel  Brewing  Com- 
pany's Plant,  as  well  as  the  plant  heretofore 
known  as  the  Tanana  Bottling  Works,  in  Fair- 
banks, Alaska. 

Also  all  and  singular  all  stock  and  supplies 
of  every  nature   whatsoever   and   merchandise 
now  owned  by,  as  well  as  all  stock,  supplies, 
and    merchandise    hereafter    acquired    by    the 
party   of  the   first  part    (Fairbanks   Beverage 
Co.,  Inc.)  in  the  ordinary  conduct  of  their  cor- 
porate business." 
THEREFORE,  In  the  name  of  the  United  States 
of  America,   you    are    hereby  commanded  to  levy 
upon,   seize   and  take  into   execution  the   property 
above  described   and   proceed  to   sell   same   in  the 
manner  prescribed  by  law,  and  apply  the  proceeds 
to   the    satisfaction   of  this   judgment,   and   if  the 
sums   so   realized   are   not   sufficient   to   settle   said 
judgment,  costs  and  increased  costs,  etc.,  you  are 
then  commanded  to  take  into  execution  the  other 
personal  property  of  said  defendant  in  your  Divi- 
sion of  said  District  sufficient,  subject  to  execution, 
to  satisfy  said  judgment,  interest  and  increased  in- 
terest,   costs    and    increased  costs,  and  make  sale 
thereof  according  to  law;  and  if  sufficient  personal 
property    cannot  be  found,    then    you    are     [113] 
further    commanded  to  make  the  amount  of  said 
judgment,  interest  and  increased  interest,  costs  and 
increased   costs,   out  of   defendant's  real   property 


vs.  George  Weher.  123 

^lot  exempt  by  law,  and  make  return  of  this  writ 
within  sixty  days  from  the  date  hereof. 

Herein  fail  not,  and  have  you  then  and  there 
this  writ. 

Witness  the  Honorable  E.  E.  RITCHIE,  Judge 
of  said  court,  and  the  seal  of  said  court  hereto  af- 
fixed this  15th  day  of  May,  A.  D.  1922. 

[Court  Seal]  ROBERT  W.  TAYLOR, 

Clerk. 
By  R.  H.  Geoghegan, 

Deputy. 

[Endorsed] :  Filed  May  15th,  1922.  Return  doc- 
keted July  6th,  1922.     [114] 


[Title  of  Court  and  Cause.] 

MARSHAL'S  RETURN  ON  SPECIAL  EXECU- 
TION. 

I,  G.  B.  Stevens,  United  States  Marshal,  for  the 
Fourth  Division,  Territory  of  Alaska,  do  hereby 
certify  and  return,  that  I  received  the  hereto  at- 
tached Original  Special  Execution  at  Fairbanks, 
Alaska,  on  the  15th  day  of  May,  1922,  and  that 
thereafter  on  the  17th  day  of  Ma}^  1922,  I  duly  exe- 
cuted same  by  posting  notice  of  the  time  and  place 
of  sale,  in  three  public  places  within  five  miles  of 
the  place  where  the  sale  was  to  take  place,  to  wit: 
One  on  the  front  of  the  United  States  Courthouse, 
one  in  the  United  States  Postoffice  and  one  on  the 
Mcintosh  &  Kubon  Building  at  the  corner  of  First 
Ave.  and  Cushman  Street,  all  of  said  places  being 
in  the  town  of  Fairbanks,  Alaska,  and  did  cause 
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said  Notice  of  Sale  to  be  published  in  the  Fairbanks 
Daily  News  Miner,  a  newspaper  of  general  circula- 
tion nearest  the  place  where  sale  is  to  take  place, 
for  four  consecutive  weeks  prior  to  said  sale,  as 
appears  from  the  affidavit  of  W.  F.  Thompson, 
publisher  of  the  said  Fairbanks  Daily  News  Miner, 
which  is  hereto  attached  and  made  a  part  of  this 
'return;  fixing  time  and  place  of  sale  at  2  P.  M., 
'June  1'6,  1922,  at  the  front  door  of  the  United  States 
Courthouse,  Fairbanks,  Alaska. 

That  thereafter  on  the  16th  day  of  June,  1922,  at 
2  P.  M.,  at  the  front  door  of  the  United  States 
\Courthouse,  this  being  the  time  and  place  appointed 
for  said  sale,  I  offered  for  sale  and  did  sell  to  John 
A.  Clark,  attoruey  for  plaintiff,  for  the  sum  of 
$5,000.00,  he  being  the  highest  and  best  bidder,  and 
'that  being  the  only  bid  offered  at  said  sale;  all  of 
the  right,  title  and  interest  of  the  defendant  in  and 
to  the  following  described  property,  to  wit: 

Lot  No.  9  in  Block  No.  8. 

Lots  No.  14,  15  and  16  in  Block  No.  9. 

Lot  No.  2  in  Block  No.  23. 

Lot  No.  5  in  Block  No.  24. 

Lot  No.  3  in  Block  No.  27. 

Lot  No.  7  in  Block  No.  28. 
According  to  the  official  survey  of  L.  S.  Robe  for 
the  town  site  trustee,  together  with  all  and  singular, 
all  buildings,  improvements,  machinery,  appurte- 
,nances  and  hereditaments  thereunto  belonging  or 
•in  anywise  appertaining,  all  of  said  property  being 
situate  in  the  Town  of  Fairbanks,  Fairbanks  Re- 
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cording  District,   Fourth  Judicial   Division,   Terri- 
tory of  Alaska. 

That  thereafter  on  the  16th  day  of  June,  1922,  I 
fuilher  executed  said  Special  Execution  with  notice 
of  ganiishment  on  John  A.  Clark,  who  made  answer 
that  he  had  in  his  possession  the  following  notes,  to 
wit: 

Note  dated  December  17,  1917,  for  $1500.00,  pay- 
able to  the  First  National  Bank,  signed  by  Romeo 
Hoyt,  H.  Claude  Kelly  and  the  Barthel  Brewing 
Co.,  and  by  said  bank  assigned  to  the  Fairbanks 
Beverage  Co.     [115] 

Note  dated  July  1,  1919,  for  $710.75,  payable  to 
the  Fairbanks  Beverage  Company,  and  signed  by 
A.  J.  Nordale. 

Note  dated  July  24,  1919,  for  $217.00,  payable  to 
the  Fairbanks  Beverage  Company  and  signed  by 
H.  Claude  Kelly  and  Romeo  Hoyt,  which  answer 
is  hereto  attached  and  made  a  part  hereof,  said 
notes  were  delivered  into  my  possession  on  the  16th 
day  of  June,  1922. 

That  thereafter  on  the  19th  day  of  June,  1922,  I 
caused  notices  of  sale  to  be  posted  in  three  public 
places  in  the  town  of  Fairbanks,  Fourth  Division, 
Territory  of  Alaska,  and  within  five  miles  of  where 
the  sale  is  to  take  place,  as  follows,  to  wit: 

One  on  the  Federal  Courthouse,  one  on  the  Fed- 
eral Postoffice,  and  one  on  the  Mcintosh  and  Kubon 
Building  at  the  comer  of  First  Ave.  and  Cushman 
Street,  fixing  the  time  and  place  of  sale  at  2  P.  M. 
on  the  30th  day  of  June,  1922,  at  the  front  door  of 
the  Federal  Courthouse. 
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■  That  thereafter  at  2  P.  M.  on  the  30th  day  of- 
June,  1922,  in  front  of  the  Federal  Courthouse,  this 
being  the  time  and  place  set  for  said  sale,  I  offered 
for  sale  and  did  sell  to  John  A.  Clark,  attorney  for 
plaintiff,  for  the  sum  of  Three  Hundred  Five  and 
no/100  ($305.00),  that  being  the  highest  and  best 
bid,  and  that  being  the  only  offer  made  at  said  sale; 

The  following  described  personal  property,  to 
iwit: 

Three  (3)  certain  promissory  notes  particularly 
described  as  follows: 

Note  given  by  Hoyt  and  Kelly  and  endorsed  by 
the  Barthel  Brewing  Company,  dated  December 
17th,  1917,  for  the  sum  of  Fifteen  Hundred  and 
no/100  ($1500.00)  Dollars,  payable  to  the  First  Na- 
tional Bank  and  by  said  bank  assigned  to  the  Fair- 
banks Beverage  Company,  a  corporation,  with  ac- 
crued interest  thereon  amounting  to  the  sum  of 
Seven  Hundred  Sixteen  and  50/100 .  ($716.50)  Dol- 
lars. 

Note  given  by  Kelly  and  Hoyt  dated  July  24th, 
tl919,  for  the  sum  of  Two  Hundred  Seventeen  and 
nof/100  ($217.00)  Dollars  and  paj^able  to  the  Fair- 
banks Beverage  Company,  a  corporation,  with  ac- 
crued interest  thereon  amounting  to  the  sum  of 
Seventy-six  and  38/100   ($76.38)   Dollars. 

Note  given  by  A.  J.  Nordale  dated  July  1st,  1919, 
for  the  sum  of  Seven  Hundred  Ten  and  75/100 
($710.75)  Dollars,  and  payable  to  the  Fairbanks 
Beverage  Company,  a  corporation,  with  accrued 
interest  thereon  amounting  to  the  sum  of  One  Hun- 
dred Seventy  and  58/100  ($170.58)  Dollars. 
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Xote  Number  One  for  the  sum  of .  .  $     5 .  00 

Two  for  the  sum  of..   200.00 

"       Three  for  the  sum  of  ..  100.00 


$305.00 
,    Dated  at  Fairbanks,  Alaska,  this  6th  day  of  July, 
A.  D.  1922. 

G.  B.  STEVENS, 
United  States  Marshal. 
By  John  J.  Buckley, 
Deputy.     [116] 

[Endorsed]:    Filed  Jul.  6,  1922.     Rob't  W.  Tay- 
lor, Clerk.     By  Grace  Fisher,  Deputy.     [117] 


Defendant's  Exhibit  5. 

$2000.00.     Fairbanks,  Alaska,  February  5th,  1918. 

On  or  before  July  1st,  1918,  after  date,  without 
grace,  for  value  received,  I  promise  to  pay  to  the 
order  of  George  Weber  at  the  office  of  St.  George 
&  Cathcart,  in  Fairbanks,  Alaska,  the  sum  of  Two 
Thousand  and  00/100  Dollars  with  interest  thereon 
at  the  rate  of  one  per  cent  per  month  from  date 
hereon  until  paid;  both  principal  and  interest  pay- 
able in  lawful  money  of  the  United  States.  Interest 
to  be  paid  at  maturity  and  if  not  so  paid  the  whole 
sum  of  both  principal  and  interest  shall  become 
inmiediately  due  and  collectible  at  the  option  of  the 
holder  of  this  note.  In  the  event  suit  is  brought  to 
collect  this  note,  or  any  portion  thereof,  I  promise 
to  pay  in  addition  to  the  costs  and  disbursements 
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provided  by  statute,  a  reasonable  amount  for  attor- 
neys' fees.  For  value  received,  each  and  every 
party  signing  this  note,  either  as  indorser,  surety, 
,guarantor  or  assignor,  waives  presentment,  demand, 
protest  and  notice  of  nonpayment  thereof  and  binds 
himself  thereon  as  a  principal. 
Due  July  1st,  1918. 

D.  PETREE. 

D.  H.  CASCADEN. 

[Endorsed] :  Filed  Mar.  31,  1923.     Eob't  W.  Tay- 
lor, Clerk.     [118] 

Defendant's  Exhibit  6. 
Credit  in  full 

Note  3000 

Date  Jun.  25,  1918. 

[Endorsed]:     Filed    Mar.    31,    1923.     Rob't    W. 
Taylor,  Clerk.     [119] 


Defendant's  Exhibit  7. 

Minutes  of  Special  Meeting  of  the  Board  of  Di- 
rectors of  the   Fairbanks  Beverage   Com- 
pany, Inc.,  June  25,  1918. 
At  a  special  meeting  held  at  the  office  of  the 
Fairbanks  Beverage  Co.,  Inc.,  on  June  25th,  1918, 
there   being   present   all    of   the    directors   of   said 
company,  to  wit :  David  Petree,  David  H.  Cascaden 
and   George  Weber;   the  holding  of  said  meeting 
unanimously  agreed  to  and  notice  thereof,  as  well 
as  notice   of   the   objects  of   said  meeting  having 
been  expressly  w^aived,  the  following  proceedings 
were  had,  to  wit: 
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After  a  discussion  of  the  finances  of  the  company 
and  it  appearing  tliat  a  note  for  three  thousand 
($3,000.00)  dollars  and  interest  due  to  the  Farmers' 
Bank  of  Fairbanks,  Alaska,  secured  by  a  mort- 
gage on  a  portion  of  the  property  of  the  Fairbanks 
Beverage  Co.,  Inc.,  has  been  due  since  April  30th, 
1918,  and  that,  in  addition  thereto  said  company 
needs  ready  money  to  the  extent  of  about  tive  thou- 
sand ($5,000.00)  dollars,  for  the  purpose  of  ex- 
tending and  carrying  on  its  business  and  liquidat- 
ing its  bills  payable,  David  H.  Cascaden  expressed 
his  willingness  to  loan  this  company  said  necessary 
money  aggregating  about  eight  thousand  twenty- 
five  ($8,025.00)  dollars,  at  the  banking  rate  of  12^0 
interest  per  annum,  for  a  reasonable  time,  upon 
condition  that  the  said  company  execute  to  said 
Cascaden  its  promissory  notes  secured  by  mortgage 
upon  the  assets  of  said  corporation. 

Thereupon  it  was  moved  by  David  Petree,  sec- 
onded by  George  Weber  and  unanimously  carried, 
that  said  offer  be  accepted  and  that  this  company, 
by  its  President  and  Treasurer,  be  authorized  and 
directed  to  make,  execute  and  deliver  to  the  said 
Cascaden  its  promissory  note,  or  notes,  aggregating 
the  sum  of  five  thousand  ($5,000.00)  dollars,  bear- 
ing interest  at,  12%  per  annum  for  such  time  as 
may  be  agreed  upon,  secured  by  a  first  mortgage 
upon  all  of  the  assets  of  said  com.pany.  And  in 
order  to  obtain  [120]  said  loan  and  execute  said 
security  that  the  officers  of  this  company  be  fur- 
ther authorized  and  directed  to  make,  execute  and 
deliver  to  the  said   Cascaden  its  promissory  note 
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for  the  amount  of  three  thousand  ($3,000.00)  dol- 
lars and  accumulated  interesi:  on  said  Fanners' 
Bank  debt,  secured  by  a  second  mortgage  upon  the 
assets  of  this  company  for  the  purpose  of  paying 
and  liquidating  the  note  and  mortgage  of  three 
thousand  ($3,000.00)  dollars  and  interest  due  to  the 
Farmers'  Bank  of  Fairbanks,  Alaska.  And,  fur- 
ther, that  action  be  forthwith  taken  to  carry  out  the 
objects  of  this  resolution. 

There  being  no  other  business  to  come  before 
this  meeting  it  was  moved,  seconded  and  carried 
that  this  Directors'  meeting  be  adjourned. 

DAVID  PETREE. 
[Seal]  DAVID    H.    CASCADEN. 

GEORaE  WEBER. 
A  true  copy. 

Attest:     GEORGE  WEBER, 

Sec'y  and  Treas. 

[Endorsed]:     Filed    Mar.    31,    1923.     Robt.    W. 
Taylor,  Clerk.     [121] 


That  thereafter  on  April  2,  1923,  and  before  the 
arguments  of  attorneys  and  the  instructions  of  the 
Court,  the  plaintiffs  filed  the  following  motion  for 
a  directed  verdict,  to  wit:     [122] 

[Title  of  Court  and  Cause.] 

Motion  to  Dismiss  Affirmative  Defense  and  Counter- 
claim in  Defendant's  Amended  Answer  and  for 
a  Directed  Verdict  Thereon. 

Come  now  the  plaintiffs  above  named,  at  the 
close  of  the  evidence  in  said  cause  introduced  in 
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behalf  of  both  plaintiffs  and  defendant,  and  move 
this  Court  for  an  order,  dismissing  the  so-called 
affiiTOative  defense  and  counterclaim  set  forth  in 
the  defendant's  amended  answer,  and  for  an  order, 
directing  the  jury  to  find  against  said  defendant 
on  said  affirmative  defense  and  counterclaim,  on 
the  ground  and  for  the  reason  that  it  conclusively 
appears,  from  all  the  evidence  introduced  in  said 
cause,  that  there  was  no  consideration  whatsoever 
for  the  execution  of  the  note  described  in  defend- 
ant's afSrmative  defense  and  counterclaim,  so  far 
as  David  H.  Cascaden  is  concerned;  that  all  the 
evidence  shows  conclusively  that,  at  the  time  of 
the  execution  of  said  note,  David  H.  Cascaden  was 
not  indebted  to  George  Weber  in  any  sum  w^hat- 
soever,  and  that  the  signing  of  said  note  by  David 
H.  Cascaden  was  not  made  a  condition  of  the  ac- 
ceptance of  said  note  by  the  defendant,  that  de- 
fendant did  not  request  that  said  David  H.  Cas- 
caden sign  said  note  and  did  not  know  that  said 
note  was  signed  by  David  H.  Cascaden  until  after 
it  had  been  delivered  to  him;  and  it  further  ap- 
pears that  there  was  no  obligation  [123]  whatso- 
ever on  the  part  of  David  H.  Cascaden  to  sign  said 
note,  and  that  said  David  H.  Cascaden  w^as  a  volun- 
tary maker  of  said  note  without  consideration  and 
without  solicitation  on  the  part  of  the  defendant  or 
anyone  else,  so  far  as  the  evidence  shows. 

Dated  at  Fairbanks,  Alaska,  on  this,  the  2d  day 
of  April,  A.  D.  one  thousand  nine  hundred  twenty- 
three. 

JOHN  A.  CLARK, 
Attorney  for  Plaintiffs. 
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[Endorsed] :  Filed  Apr.  2,  1923.    Rob't  W.  Taylor, 
Clerk.     By  Frank  O'Farrell,  Deputy. 

Due  service  hereof  admitted  this  2  April,  1923. 

R.  F.  ROTH, 
Attorney  for  Deft.     [124] 


Which  said  motion  was  denied  by  the  Court;  to 
which  plaintiffs  then  and  there  excepted,  and  said 
exception  was  allowed. 

That,  thereafter,  said  cause  was  argued  to  the 
jury  by  counsel  for  the  respective  parties,  and 
thereupon  the  Court  instructed  said  jury  as  fol- 
lows, to  wit:     [125] 

[Title  of  Court  and  Cause.] 

Instructions  of  the  Court. 

Gentlemen  of  the  Jury: 

1. 

You  are  instructed  that  this  is  a  civil  action  in 
which  David  H.  Cascaden,  and  Blanche  Cascaden 
as  Guardian  of  the  Estate  of  David  H.  Cascaden, 
an  insane  person,  are  plaintiffs,  and  George  Weber 
is  defendant. 

The  complaint  alleges  that  Blanche  Cascaden  is 
the  duly  appointed  guardian  of  said  David  H.  Cas- 
caden, an  insane  person,  and  that  on  or  about  the 
21st  day  of  October,  1917,  the  defendant  George 
Weber  borrowed  from  the  Farmers'  Bank  of 
Alaska  the  sum  of  $3,000.00,  and  that  plaintiff 
David  H.  Cascaden  and  David  Petree  signed  a 
note  then  and  there  given  by  said  Weber  to  the 
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said  Farmers'  Bank  of  Fairbanlvs  as  joint  makers 
with  the  defendant  Weber,  but  that  said  money  was 
for  the  sole  use  and  benefit  of  the  defendant  Weber. 
The  note  is  set  out  in  full  in  the  complaint,  and 
the  endorsements  thereon.  And  it  is  alleged  that 
the  defendant  Weber,  at  the  maturity  of  said  note, 
failed  and  neglected  to  pay  same,  and  that  David 
H.  Cascaden  thereafter,  on  the  25th  day  of  June, 
1918,  paid  the  amount  of  said  note,  together  mth 
$30.00  interest  thereon,  and  that  the  defendant 
Weber  has  not  repaid  the  amount  of  said  note  to 
plaintiif,  nor  any  part  thereof,  and  that  the  prin- 
cipal sum  thereof  is  now  due,  [126]  owing  and 
unpaid  from  defendant  to  plaintiff,  together  with 
interest,  that  is  to  say,  the  sum  of  $3,030.00  at  one 
per  cent  per  month  from  the  25th  day  of  June, 
1918. 

The  complaint  also  alleges  that  the  plaintiff  has 
been  compelled  to  employ  an  attorney,  and  that  the 
reasonable  attorney's  fee  for  instituting  and  con- 
ducting said  action  is  the  sum  of  $600.00. 

In  a  second  and  further  cause  of  action  against 
the  defendant  by  the  said  plaintiffs  it  is  alleged  that 
the  said  D.  H.  Cascaden  loaned  to  the  said  George 
Weber  the  sum  of  $500.00  on  or  about  the  25th 
day  of  June,  1918,  and  at  said  time  the  defendant 
Weber  made,  executed  and  delivered  to  the  said 
Cascaden  a  certain  promissory  note  for  said  sum, 
a  copy  of  which  is  set  out  in  the  complaint  in  the 
second  cause  of  action.  And  it  is  alleged  that  the 
defendant  has  not  paid  said  note,  or  any  part 
thereof,  and  the  whole  thereof  is  now  due,  together 
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with  interest  at  the  rate  of  one  per  cent  per  month 
from  June  25,  1918. 

And  further,  that  plaintiffs  have  been  compelled 
to  emplo}^  an  attorney  with  reference  to  securing 
judgment  upon  said  last-mentioned  note,  and  that 
a  reasonable  attorney's  fee  therefor  is  the  sum  of 
$150.00. 

Plaintiff  therefore  asks  judgment  against;  the 
defendant  Weber  as  follows: 

First.  On  the  first  cause  of  action,  the  princi- 
pal sum  of  $3,030.00,  together  with  interest  thereon 
at  the  rate  of  one  per  cent  per  month  from  the  25th 
day  of  June,  1918,  together  with  an  attorney's  fee 
of  $600.00. 

Second.  On  plaintiffs'  second  cause  of  action, 
for  the  sum  of  $500.00,  together  with  interest  at  the 
rate  of  one  per  cent  per  month  from  June  25,  1918, 
together  with  an  attorney's  fee  in  the  sum  of 
$150.00. 

The  defendant,  in  his  amended  answer,  denies 
that  he  individually  [127]  borrowed  from  the 
Farmers'  Bank  of  Fairbanks,  on  the  3d  day  of 
October,  1917,  or  at  any  other  time,  or  at  all,  the 
sum  of  $3,000.00,  for  which  a  note  was  given 
signed  by  George  Weber,  and  David  Petree  and 
D.  H.  Cascaden,  as  makers  thereof,  and  denies  that 
David  Petree  or  David  H.  Cascaden,  or  either  of 
them,  signed  said  note  as  accommodation  maker, 
and  denies  that  the  money  borrowed  at  said  time 
from  said  bank  w^as  for  the  sole  use  and  benefit, 
or  sole  use  or  benefit,  of  defendant. 
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The  defendant  admits  that  David  H.  Cascaden 
paid  the  said  promissory  note  set  forth  in  plain- 
tiffs' first  cause  of  action,  but  denies  that  the  sum 
was  paid  at  maturity,  or  at  any  time  prior  to  the 
3d  day  of  July,  1918,  and  denies  that  the  sum  of 
$30.00  was  the  amount  paid  by  Cascaden  as  in- 
terest thereon,  and  denies  that  an}"  other  sum  Avas 
paid  as  interest  thereon  except  the  sum  of  $33.00 
to  said  Farmers'  Bank  of  Fairbanks.  And  the 
defendant  also  denies  that  the  said  David  H.  Cas- 
caden was  not  repaid  the  principal  sum  named  in 
the  promissory  note  set  forth  in  plaintiffs'  first 
cause  of  action,  and  denies  that  said  David  Casca- 
den was  not  paid  the  amount  of  interest  which  he 
paid  upon  said  note,  and  further  denies  that  there 
is  anything  due,  owing  or  unpaid  from  plaintiff 
to  defendant  by  or  on  account  of  said  promissory 
note  or  interst. 

And  defendant  further,  in  his  second  and  affirma- 
tive defense  to  the  first  eause  of  action,  alleges 
that  the  promissory  note  set  forth  in  plaintiffs' 
first  cause  of  action  was,  on  the  3d  day  of  July, 
1918,  paid  in  full  by  the  Fairbanks  Beverage  Com- 
pany l)y  the  execution  of  a  promissory  note  in  the 
sum  of  $3,033.00  in  favor  of  David  H.  Cascaden 
and  the  mortgage  securing  the  payment  of  the  same, 
which  said  mortgage  was  filed  for  record  in  the 
office  of  the  recorder  of  the  Fairbanks  Precinct, 
Fourth  Division  of  Alaska,  on  the  6th  day  of  July, 
1918,  as  was  and  is  now  recorded  in  Volume  8  of 
Real  Estate  Mortgages,  at  page  546,  et  seq.,  thereof, 
and  indexed  in  Volume  3  of  Chattel  Mortgage  Indexes 
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as  [128]  Instrument  No.  51,538,  and  that  the  same 
was  accepted  as  payment  in  full  by  said  Cascaden, 
and  that  the  note  sued  upon  b}^  plaintiffs  in  the  first 
cause  of  action  was  then  and  there  delivered  up  and 
surrendered  by  said  Cascaden. 

As  answer  to  the  second  cause  of  action  set  up 
by  plaintiffs,  defendant  admits  that  on  or  about 
the  25th  day  of  Jime,  1918,  he  made,  executed  and 
delivered  to  David  Cascaden  the  promissory  note 
set  forth  and  described  in  plaintiffs'  second  cause 
of  action,  and  denies  that  the  same  has  not  been 
paid  and  that  there  is  anything  now  due,  either  of 
principal  or  interest,  to  plaintiffs  on  account 
thereof. 

And  for  a  second  and  affirmative  defense  to  the 
matters  and  things  set  forth  in  the  second  cause  of 
action  of  plaintiffs,  and  as  a  counterclaim  thereto, 
defendant  alleges: 

That  on  the  5th  day  of  February,  1918,  the  plain- 
tiff Cascaden  together  with  one  D.  Petree,  for  a 
valuable  consideration,  made,  executed,  and  de- 
livered to  him  a  certain  promissory  note  in  writ- 
ing for  the  sum  of  $2,000.00,  and  interest  at  the 
rate  of  one  per  cent  per  month  until  paid,  dated 
at  Fairbanks,  Alaska,  February  5,  1918,  and  due 
July  1st,  1918,  a  copy  of  which  said  note  is  set 
forth  in  defendant's  second  and  affirmative  de- 
fense to  plaintiffs'  second  cause  of  action.  And 
further  claims  that  no  part  of  said  sum  of  $2,000.00 
has  been  paid  either  by  the  plaintiff  Cascaden  or 
by  David  Petree  to  defendant,  and  that  no  part 
of  the  interest  due  thereon  has  been  paid  by  plain- 
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tiff  or  by  said  Petrce  to  the  defendant,  and  that 
the  whole  sum  of  $2,000.00,  together  with  interest 
thereon  at  the  rate  of  one  ])er  cent  per  month 
from  the  5th  day  of  February,  1918,  is  now  due  and 
owing-.  And  further  claims  that  the  defendant 
Weber  has  been  compelled  to  and  has  employed 
an  attorney  to  defend  this  action  and  to  collect  the 
amount  due  on  said  last-mentioned  promissory 
note,  and  that  a  reasonable  attorney's  fee  therefor 
is  the  sum  of  $350.00.  [129]  That  defendant 
therefore  asks  for  judgment  against  the  plaintiff 
for  interest  on  the  sum  of  $2,000.00  at  the  rate  at 
one  per  cent  per  month  from  the  5th  day  of  Febru- 
ary, 1918,  to  the  25th  day  of  June,  1918,  together 
with  interest  at  the  rate  of  one  per  cent  per  month 
on  $1,500.00  from  the  25th  day  of  June,  1918,  and 
for  the  said  sum  of  $1,500.00;  and  further,  for  the 
simi  of  $350.00  attorney's  fees. 

Plaintiff  replies  to  the  amended  answer  of  de- 
fendant, and  to  the  further  second  and  affirmative 
defense  to  the  first  cause  of  action,  as  found  on 
page  2  of  defendant's  answ^er,  as  follows: 

First,  plaintiffs  admit  that  on  or  about  the  3d 
day  of  July,  1918,  the  Fairbanlvs  Beverage  Com- 
pany executed  and  delivered  to  plaintiff  Casca- 
den  a  promissory  note  in  the  sum  of  $3,033.00  and 
a  mortgage  securing  the  same,  which  mortgage 
was  filed  as  alleged  in  said  so-called  second  and 
affirmative  defense. 

And,  second,  denies  that  said  mortgage  was  ac- 
cepted as  pajTuent  in  full  of  said  note  described 
in  plaintiffs'  complaint  or  as  a  payment  thereon. 
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And,  third,  denies  that  said  promissory  note  sued 
on  hy  the  plaintiff  and  described  in  plaintiff's 
complaint,  paragraph  4,  was  delivered  up  and  sur- 
rendered by  said  Cascaden. 

And,  fourth,  denies  that  the  said  note  and  mort- 
gage were  accepted  in  full  pajTuent,  or  payment 
at  all,  of  said  indebtedness  described  in  plaintiffs' 
complaint,  or  that  it  was  accepted  otherwise  than 
as  security  for  the  amount  due  to  said  David  H. 
Cascaden,  and  plaintiffs  deny  that  said  note,  or 
'any  part  thereof,  has  ever  been  paid. 

And  for  a  further  affirmative  reply  to  the  said 
second  and  affirmative  defense  to  plaintiffs'  first 
cause  of  action  plaintiff  alleges: 

First,  that  said  mortgage  described  in  said  sec- 
ond affirmative  defense  of  defendant  was  a  second 
mortgage  on  said  property  [130]  situated  in 
Fairbanks,  and  that  said  mortgage  has  never  been 
paid,  and  that  on  a  foreclosure  of  the  first  mort- 
gage on  said  property  described  in  said  mortgage 
given  by  the  Fairbanks  Beverage  Company  to 
said  Cascaden,  plaintiff,  for  $3,033.00,  said  prop- 
erty did  not  sell  for  sufficient  to  pay  the  first  mort- 
gage, and  that,  therefore,  the  second  mortgage  re- 
mains wholly  unpaid. 

And  plaintiffs  further  replying  to  the  second 
and  affirmative  defense  to  the  matters  and  things 
set  forth  in  the  second  cause  of  action  in  plaintiffs' 
complaint,  and  as  a  counterclaim  against  David  H. 
Cascaden,  plaintiffs  herein  deny,  first  the  allega- 
tions of  paragraph  1  of  said  so-called  further  sec- 
ond  and   affirmative   defense;    and,   second,   admit 
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that  no  i^art  of  the  promissory  note  or  interest  in 
favor  of  defendant  Weber,  signed  by  Petree  and 
Caseaden,  as  set  forth  in  the  further  second  and 
affirmative  defense  of  defendant,  has  been  paid, 
and  denies  that  defendant  has  been  compelled  to 
and  has  employed  an  attorney  to  defend  this  ac- 
tion and  to  collect  said  promissory  note,  with  in- 
terest; and  further  denies  that  the  reasonable  at- 
torney's fee  for  such  services  is  the  sum  of  $350.00. 

And  fui'ther  replying  affirmatively  to  said  so- 
called  further  second  and  affirmative  defense  to 
plaintiff's  second  cause  of  action,  plaintiff  alleges 
as  follows,  to  wit: 

That  the  promissory  note  described  in  paragraph 
1  of  said  so-called  second  affirmative  defense  set 
forth  in  the  amended  answer  in  paragraph  3  was, 
at  the  time  of  the  making  thereof,  and  ever  sfnce 
has  been,  without  consideration,  and  that  neither 
the  plaintiff  Caseaden  nor  David  Petree  was  or* 
is  liable  to  defendant  in  any  sirni  whatsoever  hy 
reason  of  the  making  of  said  note. 

And  for  a  second  affirmative  reply  to  the  matters 
and  things  set  forth  in  said  second  and  affirmative 
defense  to  plaintiffs'  second  cause  of  action  plain- 
tiff alleges: 

That  prior  to  the  5th  day  of  February,  1918, 
Caseaden, "  Weber,  [131]  and  Petree  had  pur- 
chased from  one  Allberg  certain  property  in  the 
town  of  Fairbanks,  and  that  the  purchasers  paid 
on  account  of  the  purchase  price  the  sum  of  approxi- 
mately $5,000.00,  and  there  remained  due  to  said 
Allberg  approximately  the  sum  of  $3,000.00. 
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Second,  that  Weber,  the  defendant  herein,  fear- 
ing that  he  might  be  compelled  to  pay  the  balance 
of  the  said  purchase  price  of  said  property  to  All- 
berg  in  the  absence  of  Cascaden  and  Petree,  and 
as  a  protection  in  the  event  that  he  should  be  com- 
pelled to  make  such  payment,  procured  from  Cas- 
caden and  Petree  the  promissory  note  described 
in  paragraph  3  of  defendant's  answer,  which  said 
promissory  note  was  to  be  paid  by  said  Cascaden 
and  Petree  to  Weber  in  the  event  that  Weber  was 
compelled  to  pay  to  Allberg  the  balance  of  the  pur- 
chase price  on  said  property  purchased  from  All- 
berg described  above,  namely  $3,000.00.  That  said 
note  was  intended  to  reimburse  Weber  in  the  event 
he  paid  the  proportion  of  the  balance  of  the  pur- 
chase price  properly  payable  by  Cascaden  and  Pe- 
tree. And  further,  that  Weber  never  paid  to 
Allberg  the  balance  of  the  said  purchase  price  of 
said  property,  and  that  the  consideration  of  said 
note  failed,  and  that  the  same  is  without  considera- 
tion and  void,  and  that  plaintiff  Cascaden  is  not 
now  and  never  has  been  liable  for  the  payment  of 
any  part  or  portion  thereof. 

And  plaintiff  prays  that  defendant  take  nothing 
by  his  so-called  affirmative  defenses,  and  that  plain- 
tiffs have  judgment  as  prayed  for  in  the  complaint. 

2. 

In  this  case,  as  in  all  civil  cases,  the  jury  and 
the  Judge  of  this  court  each  have  separate  func- 
tions to  perform.  It  is  your  duty  to  hear  all  the 
evidence,  all  of  which  is  addressed  to  you,  and 
thereupon  to  decide  and  determine  the  questions  of 
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faeit  arising  fron  the  evidence;  and  it  is  the  duty 
of  the  Judge  of  this  (^ourt  to  decide  all  questions 
of  law  involved  in  the  trial  [132]  of  the  case, 
and  the  law  makes  it  your  duty  to  accept  as  law 
what  is  laid  down  as  such  b}"  the  Couii:  in  these 
instructions. 

3. 

You  are  instructed  that  you  are  the  sole  judges 
of  all  questions  of  fact,  and  of  the  effect  of  the 
evidence,  and  the  weight  to  be  given  to  the  testi- 
mony of  the  witnesses ;  but  •  your  power  in  this 
respect  is  not  arbitrary,  but  is  to  be  exercised  by 
you  with  legal  discretion  and  in  subordination  to 
the  rules  of  evidence  laid  down  in  these  instruc- 
tions. 

4. 

In  determining  the  credit  you  will  give  to  a 
witness,  and  the  weight  and  value  you  will  attach 
to  his  testimony,  you  should  take  into  considera- 
tion the  conduct  and  appearance  of  the  witness 
upon  the  stand,  the  interest  he  has,  if  any,  in  the 
result  of  the  trial,  the  motive  he  has  in  testifying, 
if  any  is  shown,  his  relation  or  feeling  for  or 
against  the  defendant»  the  probability  or  improba- 
bility of  the  statements  of  such  witness,  and  the 
opportunity  he  had  to  observe  and  to  be  informed 
as  to  the  matters  respecting  which  he  gave  testi- 
mony before  you,  and  the  inclination  he  evinced, 
in  your  judgment,  to  speak  the  truth,  or  other^^dse, 
as  to  matters  Avithin  the  knowledge  of  such  witness. 

It  is  your  duty  to  give  to  the  testimony  of  each 
and  all  of  the  witnesses  such  credit  as  vou  con- 
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sider  their  testimony  justly  entitled  to  receive,  and 
in  so  doing  you  should  not  regard  the  remarks  or 
expressions  of  counsel  unless  the  same  are  in  con- 
formity with  the  facts  proved  or  are  reasonably 
deducible  from  such  facts  and  the  law  as  given  in 
these  instructions. 

5. 

Evidence  is  to  be  estimated  not  only  by  its  own 
intrinsic  weight,  but  also  according  to  the  evidence 
which  it  is  in  the  power  of  one  side  to  produce  and 
of  the  other  to  contradict,  and,  therefore,  if  the 
weaker  and  less  satisfactory  evidence  is  offered 
[133]  when  it  appears  that  stronger  and  more 
satisfactory  was  wdthin  the  power  of  the  party, 
the  evidence  offered  should  be  viewed  with  distrust. 

6. 

You  are  instructed  that  in  considering  the  evi- 
dence in  this  case  you  are  not  bound  to  find  a  ver- 
dict in  conformity  with  the  declaration  or  testi- 
mony of  any  number  of  witnesses,  when  their  evi- 
dence does  not  produce  conviction  in  your  minds, 
against  a  lesser  number  of  witnesses,  or  other  evi- 
dence, w^hich  is  satisfying  to  your  minds. 

The  weight  of  the  evidence  does  not  depend  so 
much  upon  the  number  of  witnesses  who  testify  as 
upon  the  character  and  probability  of  the  facts 
stated  by  them,  and  upon  the  character  and  reason- 
ableness of  their  testimony  and  the  opportunity 
the  witnesses  had  for  seeing  and  knowing  the  facts 
stated  by  them. 

7. 

You   are   instructed   that  in  all  civil   cases  the 
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affirmative  of  the  issue  shall  be  proved,  and  when 
the  evidence  is  contradictory  the  findings  shall  be 
according  to  the  preponderance  of  the  evidence, 
by  which  is  meant  the  greater  weight  of  the  evi- 
dence; that  is  to  say,  that  before  the  plaintiff  can 
recover,  the  plaintiff  must  prove  all  the  allegations 
of  the  first  cause  of  action  by  a  preponderance  of 
the  evidence,  and  if  the  plaintiff  fails  to  do  so, 
or  if  the  evidence  is  evenly  balanced,  your  verdict 
should  be  for  the  defendant  on  the  first  cause  of 
action  of  plaintiff  set  up  in  plaintiff's  conplaint. 

8. 
You  are  instructed  that  the  defendant  George 
Weber,  as  a  counterclaim,  claims  that  plaintiff 
David  H.  Cascaden  is  indebted  to  him  in  the  sum 
of  $2,000.00,  together  with- interest  thereon,  on  a 
promissory  note  signed  by  David  H.  Cascaden, 
plaintiff  in  [134]  this  case,  and  David  Petree, 
dated  February  5,  1918,  less  the  sum  of  $500.00, 
with  interest,  on  a  promissory  note  given  to  David 
H.  Cascaden  by  defendant  George  Weber  on  the 
25th  day  of  June,  1918,  which  last-mentioned  note 
for  $500,00  is  set  up  as  the  second  cause  of  action 
in  plaintiff's  complaint.  And  you  are  instructed 
that  there  being  no  competent  evidence  introduced 
by  the  plaintiff  in  opposition  to  said  claim,  the 
Court  now  instructs  you  that  you  should  find  for 
'the  defendant  George  Weber  with  reference  to 
said  counterclaim;  that  is  to  say,  for  the  sum  of 
$1,500.00  principal,  with  interest  on  the  siun  of 
$2,000.00  at  the  rate  of  one  per  cent  per  month 
from  the  5th  day  of  February,   1918,  to  the  25th 
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day  of  June,  1918,  together  with  interest  at  the 
rate  of  one  per  cent  per  month  on  the  sum  of 
$1,500.00  from  the  25th  day  of  June,  1918,  to  this 
date;  and  also  for  such  further  sum  as  you  deem 
reasonable  for  attorney's  fees. 

9. 
You  are  instructed  that  by  reason  of  the  forego- 
ing instruction  there  is  left  for  your  consideration 
to  be  determined  by  you  whether  or  not  the  plain- 
tiff should  prevail  as  to  the  first  cause  of  action 
set  forth  in  the  complaint,  in  which  the  plainti:ff 
alleges  that  the  defendant  George  Weber  is  in- 
debted to  plaintiff  in  the  sum  of  $3,000.00  and  in- 
terest on  a  certain  promissory  note  dated  the  31st 
day  of  October,  1917,  which  is  set  forth  in  para- 
graph 4  of  plaintiffs'  complaint,  and  which  it  is 
alleged  that  the  plaintiff  David  H.  Cascaden  paid  on 
the  25th  day  of  June,  1918,  in  full,  together  with 
$30.00  interest  thereon,  and  which  it  is  alleged  that 
the  defendant  Weber  has  not  repaid  to  the  plaintiff, 
and  that  the  whole  of  said  sum  of  $3,030.00,  with 
interest  at  the  rate  of  one  per  cent  per  month 
from  the  25th  day  of  June,  1918,  is  now  due  and 
unpaid;  and  also  for  the  sum  of  $600.00  attorney's 
fee  in  instituting  and  conducting  this  [135]  liti- 
gation with  reference  to  this  first  cause  of  action; 
and  also  for  the  sum  of  $150.00  for  instituting  and 
maintaining  the  litigation  with  reference  to  plain- 
tiffs' second  cause  of  action  on  the  note  for  $500.00, 
with  interest,  the  principal  of  which  said  note  and 
interest  is  admitted  by  the  defendant  to  be  due  to 
the  plaintiff. 
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10. 
You  ai'c  instructed  that  if  you  find  from  a  pre- 
ponderance of  the  evidence  in  the  case  that  the 
amount  of  said  note  and  interest  is  now  due,  owing 
and  unpaid  from  the  defendant  George  Weber  to 
the  plaintiff,  your  verdict  should  'be  in  favor  of 
the  plaintiff  on  his  first  cause  of  action  for  the  full 
amount  of  said  note  and  interest,  and  attorney's 
fees  prayed  for;  and  you  are  instructed  that  the 
amount  of  said  attorney's  fees  which  j^ou  allow 
should  include  a  reasonable  amount  for  both 
causes  of  action  set  forth  in  the  complaint. 

11. 
You  are  instructed  that  the  defendant  admits 
the  execution  by  George  Weber,  Dave  Petree  and 
D.  H.  Cascaden  of  the  promissoiy  note  described 
in  plaintiffs'  first  cause  of  action,  and  defendant 
also  admits  that  D.  H.  Cascaden  paid  said  note  to 
the  Farmers'  Bank  of  Fairbanks,  and  therefore 
plaintiffs  are  not  required  to  introduce  any  evi- 
dence as  to  the  execution  and  delivery  of  the  note 
or  the  pa^Tnent  thereof  by  David  H.  Cascaden,  De- 
fendant alleges  that  the  amount  of  the  note  was 
repaid  to  Cascaden  by  the  execution  of  a  note  and 
mortgage  from  the  Fairbanks  Beverage  Company 
to  Cascaden,  to  secure  the  amount  that  Cascaden 
paid  to  the  Farmers'  Bank  of  Fairbanks  in  the 
sum  alleged  to  be  $3,033.00.  Defendant  also  al- 
leges that  said  Cascaden  accepted  the  mortgage  as 
full  payment  of  the  amount  due  to  him  by  reason 
of  his  having  to  pay  said  sum  to  the  Farmers'  Bank. 
Defendant   also   alleges   that  the  original  note  to 
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the  Fanners'  Bank,  paid  by  David  H.  [136]  Cas- 
caden, was  surrendered  and  canceled.  You  are 
therefore  instructed  that  the  burden  of  proof  is 
on  the  defendant  to  prove  what  he  has  alleged,  and 
unless  he  does  prove  it  to  your  satisfaction  by  a 
preponderance  of  evidence,  your  verdict  must  be 
for  the  plaintiffs  on  said  first  cause  of  action. 

12. 

You  are  instructed  that  an  accomodation  maker 
of  a  note  is  one  who  signs  a  note  as  principal  to 
enable  other  signers  of  the  note  to  secure  money 
thereon,  and  if  an  accommodation  maker  is  com- 
pelled to  pay  the  note  he  is  entitled  to  recover 
from  any  or  all  the  signers  on  said  note  for  whose 
use  the  money  was  secured  the^  entire  amount  that 
he  was  compelled  to  pay  thereon. 

13. 

You  are  further  instructed  that  if  one  of  the 
signers  of  a  note  is  compelled  to  pay  the  whole 
note,  any  or  all  of  the  other  signers  of  the  note 
are  liable  for  the  repayment  to  the  party  who 
paid  the  note  of  the  amount  that  was  paid  on  the 
note  over  and  above  what  was  for  the  personal 
use  or  benefit  of  the  person  who  paid  the  note; 
and  if  you  are  satisfied  by  a  fair  preponderance 
of  evidence  that  no  part  of  the  money  represented 
by  the  $3,000.00  note  given  to  the  Farmers'  Bank 
of  Fairbanks  was  for  the  use  and  benefit  of  David 
H.  Cascaden,  then  you  are  instructed  that  the  de- 
fendant would  be  liable  to  David  H.  Cascaden  and 
to  his  guardian  for  the  entire  amount  that  said 
David  H.  Cascaden  was  compelled  to  pay  to  the 
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Fanners'  Bank  of  Fairbanks,  unless  you  find 
tliat  said  indebtedness  of  Weber  and  Petree  was 
transferred  to  the  Fairbanks  Beverage  Company 
hy  and  with  the  consent  of  said  David  H.  Cascaden. 

14. 

You  are  instructed  that  the  defendant  admits 
that  David  H.  Cascaden  did  pay  the  sum  of 
$3,030.00,  .being  the  principal  and  interest  due  upon  • 
said  note,  on  the  25th  day  of  June,  1918,  but  [137] 
said  defendant  claims  that  after  said  David  H. 
Cascaden  paid  the  amount  of  said  note  and  in- 
terest he  agreed  to  accept  in  pajTuent  of  said  sum 
the  note  of  the  Fairbanks  Beverage  Company,  In- 
corporated, in  which  said  company  George  Weber, 
David  Petree  and  David  H.  Cascaden  were  the 
principal  stockholders,  which  said  note  of  said 
compan}"  was  to  be  secured  by  a  mortgage  upon 
certain  property  in  the  town  of  Fairbanks,  and 
that  in  pursuance  of  such  agreement  that  the  note 
of  said  Fairbanks  Beverage  Company  and  said 
mortgage  agreed  upon  were  made,  executed  and  de- 
livered to  the  said  David  H.  Cascaden,  and  that  he 
accepted  the  same  as  repayment  of  the  amoimt  ex- 
pended by  him  in  taking  up  the  note  of  Weber  and 
Petree  to  the  Farmers'  Bank  of  Fairbanks;  and  if 
3'ou  find  and  believe  from  a  preponderance  of  the 
evidence  that  this  contention  is  true  your  verdict 
should  be  in  favor  of  the  defendant  Weber  as  to 
plaintiffs'  first  cause  of  action. 

15. 

You  are  instructed  that  if  David  H.  Cascaden  paid 
the  note  set  forth  in  plaintiffs'  first  cause  of  action 
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to  the  Farmers'  Bank  of  Fair^banks  and  took  a  note 
for  $3,033.00  and  a  mortgage  from  the  Fairbanks 
Beverage  Company,  this  act  on  the  part  of  Cas- 
'caden  constituted  a  payment  of  the  promissory  note 
set  forth  in  plaintiffs'  first  cause  of  action;  and 
the  question  as  to  whether  or  not  the  mortgage  so 
taken  was  a  first  or  second  mortgage  is  immaterial, 
'  and  also  as  to  whether  or  not  said  note  of  $3,033.00 
was  or  was  not  paid  by  the  Fairbanks  Beverage 
Company  is  immaterial,  because  the  debt  was 
changed  by  the  aforesaid  transaction  from  David 
Petree  and  defendant  to  the  Fairbanks  Beverage 
Company  by  express  agreement  with  plaintiff  Cas- 
caden ;  and  in  that  event  the  defendant  Weber  was 
released  entirely  fron  any  obligations  on  account 
of  said  note  set  forth  in  plaintiffs'  first  cause  of 
action,  and  the  said  Cascaden  can  look  only  to  the 
Fairbanks  Beverage  Company  for  payment  of  the 
said  [138]  note  for  $3,033.00,  and  the  defendant 
Weber  would  not  be  responsible  for  the  pa5rment 
of  the  same,  or  any  part  thereof,  and  your  ver- 
dict should  be  for  the  defendant  on  plaintiffs'  first 
cause  of  action. 

16. 
You  are  instructed  that  there  is  no  evidence  in 
this  case  whatever  that  would  tend  to  prove  that 
the  note  for  $3,033.00,  executed  by  the  Fairbanks 
Beverage  Company  in  favor  of  plaintiff  David  H. 
Cascaden,  was  given  as  additional  security  for  the 
payment  of  said  promissory  note  marked  Plaintiffs' 
Exhibit  ''A";  and  there  is  nothing  contained  in 
the  complaint  of  plaintiffs  by  whidh  competent  evi- 
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deuce  could  be  introduced  to  show  that  said  note 
for  $3,033.00,  executed  by  the  Fairbanks  Beverage 
Company  to  the  plaintiff  David  H.  Cascaden,  was 
given  as  additional  security  for  the  payment  of  said 
note  of  $3,000.00,  marked  Plaintiffs'  Exhi])it  "A"; 
and  the  jury  are  therefore  instructed  that  they 
would  not  be  warranted  in  considering  said  note 
of  $3,033.00  as  additional  security  for  the  pajnment 
of  said  promissory  note  marked  Plaintiffs'  Exhibit 
''A." 

17. 
You  are  further  instructed  that  whether  you  find 
for  the  plaintiff'  or  defendant  you  should  ascertain 
and  determine,  and  insert  in  either  verdict,  the 
amount  of  the  attorney's  fee  to  which  either  the 
plaintiff  or  defendant  may  be  entitled,  as  the  case 
ma}"  be. 

18. 
(Not  given.) 

19. 
The  jury  should  endeavor  to  agree  upon  a  ver- 
dict,   and   you    should   consider   these   instructions 
as  a  whole  and  not  disconnectedly.     [139] 

In  conformity  with  the  law  I  have  prepared  two 
forms  of  verdict,  which  you  will  take  with  you  into 
your  jury-room,  and  when  you  shall  have  miani- 
mously  agreed  upon  your  verdict  you  will  sign,  by 
your  foreman,  that  form  upon  which  you  have 
agreed  and  return  it  into  court  as  your  verdict, 
and  the  other  form  you  will  destroy. 
The  forms  are: 
(1)     Find  and  return  a  verdict  in  favor  of  the 
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plaintiff  and  against  the  defendant,  and  that  plain- 
tiff is  entitled  to  recover  from  the  defendant  the 
sum  of  $3033.00,  with  interest  at  the  rate  of  one  per 
cent  per  month  from  the  25th  day  of  June,  1918, 
together  with  an  attorney's  fee  on  the  first  cause  of 

action  in  the  sum  of  $ and  on  the  second  cause 

of   action   in   the   sum   of   $ ,   less  the   sum   of 

$1500.00  principal  mth  interest  on  $2000.00  at  the 
rate  of  one  per  cent  per  month  from  the  5th  day  of 
February,  1918,  to  the  25th  day  of  June,  1918,  to- 
gether with  interest  at  the  rate  of  one  per  cent  per 
month  on  $1500.00  from  the  25th  day  of  June,  1918, 
together  with  the  sum  of  $ as  a  reasonable  at- 
torney's fee. 

(2)  Find  and  return  a  verdict  in  favor  of  the  de- 
fendant and  against  the  plaintiff,  and  that  defend- 
ant is  entitled  to  recover  from  the  plaintiff  the  sum 
of  $1500.00  principal,  with  interest  on  $2000.00  at 
the  rate  of  one  per  cent  per  month  from  the  5th 
day  of  February,  1918,  to  the  25th  day  of  June, 
1918,  together  with  interest  at  the  rate  of  one  per 
cent  per  month  on  $1500.00  from  the  25th  day  of 
June,  1918,  to  the  date  of  judgment,  and  for  the  sum 
of  $ attorney's  fees. 

With  these  forms  of  verdict  I  now  hand  you  the 
written  instructions  which  I  have  just  read  to  you 
for  your  guidance,  the  pleadings  in  the  case,  con- 
sisting of  the  complaint,  answer  and  reply,  and  the 
documentary  exhibits  introduced  in  evidence  in 
[140]  this  case,  and  these  you  will  return  into  Court 
with  your  verdict. 
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Dated  at  Fairbanks,  Akska,  this  2d  day  of  April, 
1923. 

CECIL  H.  CLEGG, 

District  Judge.     [141] 


That  plaintiffs  requested  the  Court,  in  addition  to 
the  instructions  already  given,  to  instruct  the  jury 
as  follows,  to  \Yit:     [142] 

[Title  of  Court  and  Cause.] 

Request  for  Instructions. 
To  the  Hon.  CECIL   H.    CLEGG,    Judge    of   the 
Above-entitled  Court: 

Come  now  the  plaintiffs  above  named  and  request 
this  Court  to  instruct  the  Jury  in  writing  and  that 
the  Court  give  the  following  instructions,  to  wit: 
[143] 

1. 

You  are  instructed  that  the  defendant  admits  in 
his  pleadings  the  making,  execution,  and  delivery  of 
the  promissory  note  described  in  plaintiffs'  second 
cause  of  action,  and  unless  you  are  satisfied  that 
the  defendant  has  proved,  by  a  preponderance  of 
evidence,  that  David  H.  Cascaden,  together  wdth 
Dave  Petree,  is  indebted  to  defendant  on  the  promis- 
sory note  described  in  defendant's  answer,  your  ver- 
dict must  be  for  the  defendants  on  their  second 
cause  of  action  set  forth  in  their  complaint.     [144] 

2. 

You  are  instructed  that,  in  the  first  instance,  the 
plaintiffs  were  obliged  to  prove  the  allegations  of 
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their  complaint  by  preponderance  of  evidence,  and 
when  that  was  done,  then  the  burden  shifted  to  the 
defendant  to  disprove  plaintiffs'  case  and  to  prove 
the  affirmative  matter  set  forth  in  his  answer  by 
a  preponderance  of  evidence,  and  that,  so  far  as 
the  counterclaim  set  forth  in  the  defendant 's  answer 
is  concerned,  he  becomes  the  plaintiff  and  the  burden 
of  proof  shifts  to  him  and  he  must  prove  the  allega- 
tions of  said  answer  as  regards  the  counterclaim  by 
a  preponderance  of  evidence.     [145] 

6. 

You  are  instructed  that  the  plaintiffs  in  this  ac- 
tion claim  that  the  note  for  $2,000.00,  given  by 
David  Petree  and  David  H.  Cascaden  to  George 
Weber,  was  given  to  protect  the  defendant  from  loss 
if  he  was  compelled  to  pay  to  one  Allberg  the  sum 
of  $3000.00  alleged  to  have  been  due  to  said  Allberg, 
and  if  you  are  satisfied  from  the  evidence  that  that 
w^as  the  purpose  for  which  said  note  was  given,  then 
you  are  instructed  that  if  said  Weber  did  not  pay 
said  Allberg  the  sum  of  $3000.00,  then  said  note  was 
without  consideration  and  neither  of  the  makers 
thereof  would  be  liable  to  said  Weber  for  any  part 
thereof.  And  if  you  are  satisfied  that  said  note  was 
given  for  the  purpose  above  set  forth,  then  the 
burden  is  on  the  defendant  to  show  that  said  pay- 
ment was  made  to  said  Allberg,  or  some  one  for  his 
use  and  benefit,  prior  to  the  time  of  the  filing  of 
defendant's  amended  answer  in  this  cause.     [146] 

7. 

You  are  instructed  that  there  must  be  a  good  and 
valuable  consideration  for  every  contract  or  said 
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contract  can  not  be  enforced,  and  you  are  further 
instructed  that  if  the  consideration  for  a  contract 
is  the  performance  by  the  person  for  whose  benefit 
said  contract  is  made  of  some  act  in  the  future,  and 
he  fails  to  perform  said  act  or  acts,  then  the  consid- 
eration for  said  contract  is  said  to  have  failed  and 
said  contract  cannot  be  enforced.     [147] 

8. 

'The  plaintiffs  have  pleaded,  in  their  amended 
reply  on  file  herein,  that  the  note  described  in  de- 
fendant's amended  answer  was,  and  is,  without 
consideration,  and  you  are  instructed  that,  if  you 
find  from  the  evidence  that,  at  the  time  David  H. 
Cascaden  signed  said  note,  he  was  not  indebted  to 
George  Weber  and  was  under  no  obligation  to  exe- 
cute said  note,  then  you  should  find  against  the  de- 
fendant on  his  counterclaim.     [148] 

9. 

You  are  instructed  that  one  of  the  issues  in  this 
cause  is  as  to  whether  or  not  there  was  a  good  and 
valuable  consideration  for  the  note  described  in 
defendant's  amended  answer,  the  plaintiffs  herein 
having  denied  that  there  was  any  consideration  for 
said  note  so  far  as  David  H.  Cascaden  is  concerned, 
and,  under  the  rules  of  evidence,  the  burden  is 
.placed  upon  the  defendant  to  prove,  by  a  prepon- 
derance of  the  evidence,  that  there  was  a  good  and 
valuable  consideration  for  the  signing  of  said  note 
by  David  H.  Cascaden,  and  if  the  defendant  fails  to 
prove  said  consideration,  by  a  fair  preponderance 
of  evidence,  then  he  cannot  prevail  upon  his  coun- 
terclaim set  forth  in  his  amended  answer,  and  vour 
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verdict  must  be  against  said  defendant  on  said 
counterclaim.     [149] 

That  the  Court  then  and  there  refused  to  give 
said  requested  instructions  to  the  jury,  to  which 
refusal  plaintiffs  then  and  there  excepted,  and  said 
exception  was  allowed. 

That,  prior  to  the  retirement  of  said  jury  and  in 
the  presence  of  said  jury  and  after  they  had  been 
instructed  by  the  Court,  plaintiffs  made  the  follow- 
ing objections  to  the  instructions  already  given  to 
said  jury  by  the  Court,  and  excepted  to  his  refusal 
to  give  their  proposed  instructions,  as  follows,  to 
wit:     [150] 

Mr.  CLARK. — Plaintiffs  except  to  instruction 
No.  8  given  by  the  Court  to  the  jury  on  the  ground 
that  the  Court  takes  the  matter  entirely  out  of  the 
hands  of  the  jury  and  passes  upon  matters  of  fact 
that  should  be  passed  upon  by  the  jury,  and  that  it 
is  contrary  to  law. 

The  COURT.— Exception  allowed. 

Mr.  CLARK. — Plaintiffs  except  to  instruction 
Ko.  9  given  by  the  Court  to  the  jury  for  the  reason 
that  it  is  predicated  upon  the  eighth  instruction, 
to  which  we  have  heretofore  excepted,  in  that  it 
limits  the  findings  of  the  jury  simply  to  matters 
contained  in  plaintiffs''  complaint,  having  already 
instructed  the  jury  to  bring  in  a  verdict  in  favor 
of  the  defendant  upon  his  counterclaim. 

The  COURT.— Exception  allowed. 

Mr.  CLARK. — Plaintiffs  except  to  the  last  por- 
tion of  instruction  No.  13  given  by  the  Court  to  the 
jury  wherein  it  is  recited  as  follows: 
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''Unless  you  find  that  said  indebtedness  of 
Weber  and  Petrie  was  transferred  to  the  Fair- 
banks Beverage  Company  by  and  with  the  con- 
sent of  said  David  H.  Cascaden" 
as  said  instruction  is  not  pertinent  to  the  issue,  and 
there  is  no  evidence  whatsoever  as  to  the  assuming 
of   any   indebtedness   by   the   Fairbanks   Beverage 
Company  of  Petrie  and  Weber,  and  that  it  is  con- 
trary to  law. 

The  COURT.— Exception  allowed. 

Mr,  CLARK. — Plaintiffs  except  to  instruction 
No.  15  given  by  the  Court  to  the  jury,  as  the  Court 
invades  the  province  of  the  jury  and  passes  upon 
facts  that  should  be  left  to  the  jury,  virtually  in- 
structs them  on  questions  of  fact  and  not  on  ques- 
tions of  law,  and  is     [151]     contrary  to  law. 

The  COURT.— Exception  allowed. 

Mr.  CLARK. — Plaintiffs  except  to  instruction 
No.  16  given  by  the  Court  to  the  jury  on  the  ground 
that  it  is  contrary  to  law  and  invades  the  province 
of  the  jury. 

The  COURT.— Exception  allowed. 

Mr.  CLARK. — Plaintiffs  except  to  the  refusal  of 
the  Court  to  give  the  proposed  instructions  sub- 
mitted by  plaintiffs  numbered  1,  2,  3,  6,  7,  8  and  9. 

The  COURT.— Exceptions  allowed.     [152] 

That  the  Court  then  and  there  allowed  said  ex- 
ceptions. 


That,   thereafter,   said   jury   retired   to    consider 
their  verdict,  and  on  the  2d  day  of  April,  1923,  duly 
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returned  into  court  with  their  verdict,  which  was  in 
the  words  and  figures  following,  to  wit:     [153] 

[Title  of  Court  and  Cause.] 

Verdict. 

We  the  jury,  duly  impaneled  and  sworn  to  try, 
hear  and  determine  the  issues  in  the  above-entitled 
cause,  do  find  and  return  a  verdict  in  favor  of  the 
defendant  and  against  the  plaintiffs,  and  that 
defendant  is  entitled  to  recover  from  plaintiffs 
the  sum  of  $1,500.00  principal  with  interest  on 
$2,000.00  at  the  rate  of  one  per  cent  per  month  from 
the  5th  day  of  February,  1918,  to  the  25th  day  of 
June,  1918,  together  with  interest  at  the  rate  of  one 
per  cent  per  month  on  $1,500.00  from  the  25th  day  of 
June,  1918,  to  the  date  of  judgment,  and  for  the 
sum  of  $250.00  attorneys'  fees. 

Dated  at  Fairbanks,  Alaska,  April  2d,  1923. 

F.  M.  DUNHAM, 
Foreman. 

Entered  in  Court  Journal  No.  15,  page  706. 

[Endorsed]:  Filed  Apr.  2,  1923.  Eob't  W. 
Taylor,  Clerk.  By  Frank  O'Farrell,  Deputy. 
[154] 


That,  thereafter  and  within  the  time  allowed  by 
law,  the  plaintiffs  filed  a  motion  for  judgment  not- 
withstanding the  verdict,  which  was  as  follows,  to 
wit:     [155] 
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'.[Title  of  Court  and  Cause.] 

Motion  for  Judgment  Notwithstanding  Verdict. 

Come  now  the  plaintiffs  in  the  above-entitled  ac- 
tion and  move  this  Court  for  the  entry  of  a  judg- 
ment against  the  defendant  and  in  favor  of  the 
plaintiffs  in  the  above-entitled  action,  notwithstand- 
ing the  verdict  rendered  b}^  the  jury  w^hich  tried 
said  cause  on  the  2d  day  of  April,  1923,  said  judg- 
ment to  be  based  on  plaintiffs'  second  cause  of  ac- 
tion and  to  be  for  the  sum  of  $500.00  together  \vith 
interest  thereon  at  the  rate  of  one  per  cent  a  month 
from  the  25th  day  of  June,  1918,  together  with  an 
attorney's  fee  in  such  sum  as  to  the  Court  shall 
seem  reasonable. 

This  motion  is  based  on  the  following  grounds, 
to  wit,  that  it  conclusively  appears,  from  the  evi- 
dence in  this  cause  and  as  admitted  by  the  amended 
answer  of  defendant  on  file  herein,  that  the  note 
therein  described  w^as  executed  by  the  defendant 
and  delivered  to  the  plaintiff  on  or  about  the  day 
therein  specified  and  that  said  note  has  never  been 
paid;  that  it  further  conclusively  appears  from  the 
evidence  that  the  note  set  forth  in  defendant's 
.amended  answ^er  as  a  counterclaim  and  setoff 
'against  the  claim  of  plaintiffs  was  absolutely  with- 
out any  consideration  whatsoever  and  was  void; 
.that,  from  all  the  evidence  introduced  in  said  cause, 
it  appears  that  the  said  defendant  is  [156]  in- 
debted to  the  plaintiffs  for  the  amount  of  the  note 
described  in  the  second  cause  of  action  in  plaintiffs' 
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complaint  on  file  herein,  and  that  there  is  no  valid 
or  legal  setoff  or  connterclaim  existing  in  hehalf  of 
or  in  favor  of  the  defendant  above  named,  and  that 
the  evidence  is  undisputed  that  there  was  no  con- 
sideration for  the  note  described  in  defendant's 
amended  answer  on  file  herein. 

Dated  at  Fairbanks,  Alaska,  this  4th  day  of  April, 
1923. 

JOHN  A.  CLARK, 
Attorney  for  Plaintiffs. 

[Endorsed]  :     Filed  Apr.  4,  1922.    Rob't  W.  Tay- 
lor, Clerk.     By  Grace  Fisher,  Deputy.     [157] 


That,  thereafter,  said  Court  overruled  said  mo- 
tion, to  which  order  plaintiffs  then  and  there  ex- 
cepted, and  said  exception  was  allowed. 

That,  subsequent  to  the  rendition  of  said  verdict 
and  within  the  time  prescribed  by  law,  plaintiffs 
filed  a  motion  for  a  new  trial,  which  was  in  the 
words  and  figures  following,  to  wit:     [158] 

[Title  of  Court  and  Cause.] 

Motion  for  a  New  Trial. 

Come  now  the  plaintiffs  above  named  and  without 
waiving  their  motion  heretofore  filed  for  a  judg- 
ment in  favor  of  plaintiffs  notwithstanding  the  ver- 
dict of  the  jury  in  favor  of  the  defendant  and  still 
insisting  on  said  motion,  but  in  the  event  said  mo- 
tion is  overruled,  do  now  move  this  Court  for  an 
order  setting  aside  the  verdict  of  the  jury  given, 
made,  rendered,  and  entered  in  the  above-entitled 
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cause  on  the  2d  day  of  April,  1923,  and  giving  and 
granting  to  those  plaintiffs  a  new  trial  of  said  ac- 
tion, on  the  following  grounds,  to  wit : 

I. 
Insufficicnc}'  of  the  evidence  to  justify  the  verdict 
and  that  it  is  against  law  in  the  following  particu- 
lars, to  wit: 

(1)  That  the  evidence  introduced  in  said  cause 
shows  that  there  was  a.bsolutely  no  consideration 
whatsoever  for  the  execution  by  David  H.  Cascaden 
of  the  promissory  note  payable  to  the  defendant,  de- 
scribed in  defendant's  amended  answer,  and  that, 
by  reason  thereof,  said  promissory  note  is  not  a 
valid  setoff  or  counterclaim  against  the  plaintiffs, 
and  for  the  further  reason  that  it  appears  by  the 
admissions  of  the  pleadings  and  by  the  evidence  in 
said  cause  that  defendant  is  indebted  to  plaintiffs 
in  the  sum  of  five  hundred  dollars,  with  interest 
[159]  thereon  at  the  rate  of  one  per  cent  a  month 
from  the  25th  day  of  June,  1918,  together  with  an 
attorney's  fee  to  be  fixed  by  the  Court,  and  that  the 
verdict  rendered  by  the  jury  in  said  cause  is  against 
law  and  against  the  evidence  introduced  in  said 
cause. 

(2)  On  the  further  ground  that  it  conclusively 
appears  from  the  evidence  that  the  promissory  note 
descnbed  in  plaintiff's  first  cause  of  action  repre- 
sented money,  borrowed  by  the  defendant  and  David 
Petree,  and  that  said  David  H.  Cascaden  was  not 
responsible  or  liable  for  any  part  or  portion  thereof ; 
that  he  was  compelled  to  pay  said  note;  and  that 
said  note  has  never  been  repaid  to  him. 
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(3)  For  the  further  reason  that  it  does  not  ap- 
pear from  the  evidence  in  said  cause  that  the  Fair- 
banks Beverage  Company  ever  agreed  to  assume,  or 
assumed,  the  indebtedness  of  David  Petree  and 
George  Weber,  and  it  does  not  appear  that  David 
H.  Cascaden  ever  accepted  the  Fairbanks  Beverage 
Company  as  a  debtor  in  lieu  of  David  Petree  and 
George  Weber,  or  ever  released  said  Petree  and  said 
Weber  from  their  liability  to  him  by  reason  of  his 
being  compelled  to  pay  the  promissory  note  de- 
scribed in  plaintiffs'  first  cause  of  action,  and  it 
conclusively  appears  from  the  evidence  that  said 
Cascaden  has  never  been  repaid  the  amount  he  was 
compelled  to  pay  to  the  Farmers'  Bank  in  taking 
up  the  said  note  of  Petree  and  Weber;  that  said 
note  still  remains  unpaid  and  is  due  from  defendant 
to  plaintiffs  herein;  and  that  said  verdict  is  con- 
trary to  law  and  is  not  justified  by  the  evidence  in 
said  cause. 

II. 

Errors  in  law  occurring  at  the  trial  and  excepted 
to  by  the  plaintiffs  herein,  as  follows: 

Errors  committed  by  the  Court  in  admitting  evi- 
dence on  the  [160]  trial  of  said  cause,  excepted 
to  by  the  plaintiffs  at  the  time,  and  which  exceptions 
were  allowed,  to  wit : 

(1)  The  Court  erred  in  giving  certain  instruc- 
tions excepted  to  by  the  plaintiffs,  in  the  presence  of 
the  jury  and  before  they  retired  to  consider  their 
verdict  in  said  cause,  which  said  exceptions  were 
noted  by  the  Court,  and  exceptions  allowed. 

(2)  The  Court  erred  in  giving  Instruction  No.  8, 
for  the  reason  that  said  instruction  is  contrary  to 
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law  and  the  Court  attempts  to  instruct  on  the  facts 
in  said  cause  and  to  decide  questions  of  which  the 
juiy  are  tlie  sole  judges,  and  that  the  Court  com- 
pletely ignores  the  special  defenses  made  by  the 
plaintiffs  in  said  action  of  lack  of  consideration. 

(3)  The  Court  erred  in  giving  Instruction  No.  9, 
as  it  is  predicated  on  Instruction  No.  8,  the  error  in 
w^iich  is  hereinabove  set  forth. 

(4)  The  Court  erred  in  submitting  to  the  jury 
the  question  of  attorney's  fee,  as  that  is  a  matter 
solely  within  the  province  of  the  Court. 

(5)  The  Court  erred  in  Instruction  Xo.  13,  pre- 
pared by  plaintiffs  herein,  in  adding  thereto  that 
part  thereof  which  reads  as  follows:  "Unless  you 
fnid  that  said  indebtedness  of  Weber  and  Petree 
was  transferred  to  the  Fairbanks  Beverage  Com- 
pany by  and  with  the  consent  of  David  H.  Cas- 
caden,"  for  the  reason  that  said  addition  is  incon- 
sistent with  the  remainder  of  said  instruction,  is 
contrary  to  law,  and  completely  ignores  the  proposi- 
tion that  the  mere  acceptance  of  said  said  indebted- 
ness by  the  Fairbanks  Beverage  Company  would 
not  relieve  the  original  debtors  except  by  the  ex- 
press consent  of  David  H.  ■  Cascaden,  and  that  the 
said  quoted  part  of  said  instruction  is  indefinite  and 
ambiguous  in  that  indebteduess  cannot  be  trans- 
ferred from  one  to  another  without  the  consent  of 
the  party  that  is  presumed  to  assume  said  indebted- 
ness.    [161] 

(6)  The  Court  erred  in  Instruction  No.  15,  in 
that  it  invaded  the  province  of  the  jury  and  in- 
structed on  questions  of  fact  which  are  solely  within 
the  province  of  the  jury;  that  said  instruction  is 
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contrary  to  law  and  is  a  mis-statement  of  the  law, 
in  that  it  makes  the  acceptance  of  a  note  and  mort- 
gage by  Cascaden  from  the  Fairbanks  Beverage 
Company  conclusive  evidence  that  he  released 
Weber  and  Petree  from  any  liability,  when  said  fact 
is  purely  a  matter  for  the  jury  to  determine;  the 
Court  further  invades  the  province  of  the  jury 
when  he  directs  the  jury  that  the  acceptance  of  a 
note  and  mortgage  from  the  Beverage  Company 
completely  changed  the  indebtedness  from  Petree 
and  Weber  to  the  Beverage  Company,  ignoring  the 
proposition  that  a  person  may  take  security  for  in- 
debtedness from  others  without  waiving  his  right 
to  i^roceed  against  the  original  debtors.  The  Court 
also  states  in  said  instruction  that  the  defendant 
Weber  was  entirely  released  from  any  obligations 
on  account  of  the  note  set  forth  in  plaintiffs'  first 
cause  of  action  when  Cascaden  accepted  the  mort- 
gage from  the  Beverage  Company;  which  is  entirely 
a  question  of  fact,  one  of  the  issues  in  said  cause, 
made  so  by  the  pleadings,  and  should  be  determined 
by  the  jury  and  no  one  else;  and  said  instruction 
was  in  effect  an  instruction  on  the  evidence  in  the 
cause,  and  completely  disregarded  the  issues  raised 
by  the  pleadings  in  said  cause. 

(7)  The  Court  erred  in  giving  Instruction  No. 
16,  in  that  he  invaded  the  province  of  the  jury  in 
attempting  to  pass  on  questions  of  fact,  for  the 
reason  that  the  question  as  to  whether  or  not  said 
note  was  accepted  from  the  Beverage  Company  as 
additional  security  to  the  note  already  held  by 
Cascaden  and  by  him  paid  to  the  Farmers'  Bank, 
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is  purely  a  question  of  fact  that  should  be  left  to 
the  jury  for  their  consideration. 

(8)  The  Court  erred  in  giving  Instruction 
No.  17,  in  that  [162]  the  question  of  attorney's 
fee  was  not  submitted  to  the  jury  and  should  not 
have  been  considered  by  them,  as  the  amount  of  at- 
torney's fee  should  be  deteimined  by  the  Court  and 
no  one  else. 

(9)  The  Court  erred  in  refusing  to  give  proposed 
Instruction  No.  1  submitted  by  plaintiffs. 

(10)  The  Court  erred  in  refusing  to  give  pro- 
posed Instruction  No.  2  submitted  by  plaintiffs. 

(11)  The  Court  erred  in  adding  to  proposed  In- 
struction No.  4  submitted  by  plaintiffs,  said  addition 
being  contained  in  Instruction  No.  13. 

(12)  The  Court  erred  in  refusing  to  give  pro- 
posed instruction  No.  6  submitted  by  plaintiffs,  as 
that  was  one  of  the  issues  raised  by  said  pleadings 
and  the  jury  should  have  been  instructed  on  said 
proposition. 

(13)  The  Court  erred  in  refusing  to  give  pro- 
posed Instruction  No.  7  submitted  by  plaintiffs,  as 
it  is  a  correct  statement  of  the  law  and  one  of  the 
issues  in  said  cause. 

(14)  The  Court  erred  in  refusing  to  give  pro- 
posed Instruction  No.  8  submitted  by  plaintiffs,  in 
that  it  is  absolutely  within  the  issues  in  said  cause, 
made  so  by  the  pleadings,  and  the  plaintiff's  were 
entitled  to  have  the  jury  instructed  thereon. 

(15)  The  Court  erred  in  refusing  to  five  pro- 
posed Instruction  No.  9  submitted  by  plamtiffs,  for 
the  reason  that  it  is  an  instruction  on  the  issues  in- 
volved in  said  cause  and  the  plaintiffs  are  entitled 
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to  have  said  matter  submitted  to  the  jury  for  their 
determination. 

(16)  The  Court  erred  in  practically  directing 
a  verdict  in  favor  of  defendant  and  against  plain- 
tiffs, on  plaintiffs'  counterclaim  in  said  cause,  as 
said  action  was  not  justified  by  the  law  or  the  evi- 
dence. 

(17)  The  Court  erred  in  practically  instructing 
the  jury  to  find  against  plaintiffs  on  their  first  cause 
of  action,  for  [163]  the  reason  that  said  instruc- 
tion was  niot  justified  by  the  evidence  and  was  con- 
trary to  law. 

(18)  The  Court  erred  in  not  sustaining  plain- 
tiffs' exceptions  to  instructions  given,  said  objec- 
tions being  made  to  the  Court  and  noted  by  the 
reporter  in  the  presence  of  the  jury  prior  to  the 
time  said  cause  was  given  to  the  jury  for  their  con- 
sideration. 

(19)  The  Court  erred  in  overruling  and  refus- 
ing plaintiffs'  motion  for  a  directed  verdict,  filed 
at  the  close  of  all  the  evidence  in  said  cause  and  be- 
fore the  arguments. 

(20)  The  Court  erred  in  refusing  to  permit 
plaintiffs  to  file  a  second  amended  reply  to  conform 
to  the  proofs  adduced  in  said  cause. 

III. 
Upon  the  ground  that  plaintiffs  were  prevented 
from  having  a  fair  trial  by  reason  of  the  instruc- 
tions given  by  the  Court,  which  ignored  the  defenses 
interposed  by  plaintiffs  to  the  counterclaim  of  the 
defendant  and  by  the  acts  of  the  Court  in  instruct- 
ing on  facts  and  invading  the  province  of  the  jury. 
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Dated  at  Fairbanks,  Alaska,  this  4th  day  of  April 
1923. 

JOHN-  A.  CLARK, 
Attorney  for  Plaintiffs. 

[Endorsed] :  Filed  April  4,  1923.  Rob't  W.  Tay- 
lor, Clerk.     By  Grace  Fisher,  Deputy.     [164] 

That,  thereafter  and  after  argument,  the  Court 
overruled  said  motion  for  a  new  trial,  to  which 
order  plaintiffs  then  and  there  excepted,  and  said 
exception  was  allowed. 

And  now,  in  furtherance  of  justice  and  that  right 
may  be  done,  the  plaintiffs,  within  the  time  allowed 
by  law  and  the  orders  of  this  Court,  extending 
plaintiffs'  time  within  which  to  prepare,  serve,  and 
file  their  bill  of  exceptions  in  this  cause,  herewith 
present  the  foregoing  bill  of  exceptions  in  the  above- 
entitled  cause,  and  pra}^  that  it  may  be  settled, 
signed,  and  allowed  by  the  Judge  of  this  Court,  in 
the  manner  prescribed  by  law. 

JOHN  A.  CLARK, 
Attorney  for  Plaintiffs. 

Due  service  of  the  within  and  foregoing  bill  of 
exceptions  admitted  this  10th  day  of  May,  A.  D. 
one  thousand  nine  hundred  twenty- three. 

R.  F.  ROTH, 
J.  E.  RYDEN, 
Attorneys  for  Defendant.     [165] 
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United  States  of  America, 
Territory  of  Alaska, — ss. 

Certificate  to  Bill  of  Exceptions. 

I  hereby  certify  that  the  above  and  foregoing 
contains  a  full,  true,  and  accurate  transcript  of  all 
the  oral  testimony  and  documentary  evidence  intro- 
duced at  the  trial  of  the  above-entitled  action,  upon 
the  issues  joined  between  the  plaintiffs  above  named 
and  the  defendant  above  named,  as  well  as  the  com- 
plete charge  of  the  Court  to  the  jury;  that  it  in- 
cludes all  exceptions  taken  throughout  the  trial  to 
the  admission  and  rejection  of  evidence,  also  the 
exceptions  taken  to  the  instructions  of  the  Court 
to  the  jury,  the  exceptions  to  the  refusal  of  the 
Court  to  give  certain  special  instructions  tendered 
by  plaintiffs,  as  set  forth  in  said  bill  of  exceptions, 
the  motion  for  a  new  trial,  and  all  other  matters 
and  things  occurring  thereat,  and  not  otherwise  of 
record ; 

And  I  now  sign,  seal,  and  allow  the  same  as  and 
for  a  true  and  correct  bill  of  exceptions  of  all  mat- 
ters contained  therein,  and  order  the  same  to  be  re- 
tiled  by  the  clerk  of  this  Court,  and  when  so  filed 
to  be  and  become  a  part  of  the  record  in  this  cause. 

Dated  at  Fairbanks,  Alaska,  on  this,  the  fourth 
day  of  June,  A,  D.  one  thousand  nine  hundred 
twenty-three. 

CECIL  H.  CLEGG, 

District  Judge. 

Entered  in  Court  Journal  No.  15,  page  753. 
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[Endorsed]:  Lodged  May  10,  1923.  Rab't.  W. 
Taylor,  Clerk.  By  Frank  O'Farrell,  Deputy.  Jun. 
4,  1923,  Rob't.  W.  Taylor,  Clerk.  By  Grace  Fisher, 
Deputy.         [166] 


[Title  of  Court  and  Cause.] 

Judgment  on  Verdict. 

On  the  31st  day  of  March,  1923,  this  action  came 
on  regularly  for  trial.  The  said  parties  appeared 
by  their  attorneys.  A  jury  of  twelve  persons  were 
regularly  empaneled  and  sworn  to  try  said  action. 
Witnesses  on  the  part  of  plaintiffs  and  defendant 
were  sworn  and  examined.  After  hearing  evidence, 
the  argument  of  counsel  and  instructions  of  the 
Court,  the  jury  retired  to  consider  their  verdict,  and 
subsequently,  on  the  2d  da}"  of  April,  1923,'  returned 
into  court  and,  being  called,  answered  to  their  names 
and  say  they  find  a  verdict  for  the  defendant. 

WHEREFORE,  by  virtue  of  the  law  and  by  rea- 
son of  the  premises  aforesaid, 

IT  IS  ORDERED  AND  ADJUDGED  that  said 
defendant  have  and  recover  from  said  plaintiifs  the 
sum  of  $1500.00  principal,  together  with  interest  on 
$2000.00  from  the  5th  day  of  February,  1918,  to 
the  25th  day  of  June,  1918,  at  the  rate  of  one  per 
cent  per  month,  together  with  interest  on  $1500.00 
at  the  rate  of  one  per  cent  per  month  from  the  25tli 
day  of  June,  1918,  to  the  31st  day  of  March,  1923, 
together  with  [167]  said  defendant's  costs  and 
disbursements  incurred  in  this  action  taxed  at  the 
sum  of  $29.60. 

Judgment  rendered  April  11,  1923. 
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Dated   at   Fairbanks,   Alaska,   this   18th   day   of 
April,  1923. 

CECIL  H.  CLEGG, 

District  Judge. 
Entered  in  Court  Journal  No.  15,  page  725. 

[Endorsed] :  Filed    Apr.    18,    1923.     Eob't.    W. 
Taylor,  Clerk.     By  Grace  Fisher,  Deputy.     [168] 


[Title  of  Court  and  Cause.] 

Assignment  of  Error. 

Come  now  the  plaintiffs  in  the  above-entitled 
cause,  being  the  plaintiffs  in  error,  and  assign  the 
following  error  as  having  been  committed  by  the 
above-named  Court  .  on  the  trial  of  the  above- 
entitled  cause,  which  said  error  said  plaintiffs  in- 
tend to,  and  do,  rely  upon  on  plaintiffs '  writ  of  error 
to  be  prosecuted  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit  at  San  Francisco, 
State  of  California. 

Pleadings  and  Procedure. 

(1)  The  Court  erred  in  refusing  to  direct  the 
jury  engaged  in  the  trial  of  the  above-entitled 
cause  to  bring  in  a  verdict  in  favor  of  the  plaintiffs 
upon  plaintiffs'  second  cause  of  action  set  forth 
in  their  complaint  on  file  herein,  said  motion  being 
made  after  all  the  evidence  had  been  introduced 
in  said  cause,  which  said  motion  was  in  writing 
and  duly  filed  in  said  cause  and  is  a  part  of  the 
records   thereof. 

Plaintiffs'  Exception  No.  1. 

(2)  *  The  Court  erred,  at  the  conclusion  of  the 
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trial  of  said  cause  and  before  the  argument  of  coun- 
sel, in  refusing  to  permit  plaintiffs  to  file  a  second 
amended  reply  to  conform  to  the  proof  adduced  on 
the  trial  of  said  cause,  in  the  following  particulars, 
to  wit:     [169] 

(a)  To  amend  paragraph  III  of  the  first 
amended  reply  by  changing  the  wording  of  section 
2  of  said  paragraph  to  read  as  follows:  "Reply- 
ing to  paragraph  2  thereof,  plaintiffs  admit  that 
•no  part  of  said  promissory  note  or  interest  has 
been  paid  by  plaintiff  David  H.  Cascaden,  but  deny 
each  and  every  other  matter  and  thing  therein 
contained." 

(b)  To  amend  paragraph  IV  of  said  first 
amended  reply  so  as  to  set  forth  therein  that  the 
promissor}'  note  described  in  defendant's  affirmative 
answer  was,  so  far  as  David  H.  Cascaden  was  con- 
cerned, without  consideration,  and  that  plaintiff 
David  H.  Cascaden  never  was,  nor  is  now,  liable 
to  the  defendant  in  any  sum  whatsoever  by  reason 
of  the  making  of  said  note. 

(c)  To  amend  section  3  of  paragraph  V  of  said 
first  amended  reply  by  adding  thereto  the  follow- 
ing: "That  said  David  H.  Cascaden  was  not  liable 
or  responsible  for  any  part  or  portion  of  said  bal- 
ance due  to  said  AUberg,  and  was  not  under  any 
legal  or  other  obligation  to  sign  said  note,  and 
there  was  no  consideration  for  the  signing  thereof 
by  said  David  H.  Cascaden." 

Plaintiffs'  Exception  No.  2. 
(3)     The   Court   erred   in    overruling   plaintiff's 
motion  to  enter  a  judgment  in  favor  of  said  plain- 
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tiffs  on  their  second  cause  of  action  set  forth  in 

their  complaint  on  file  herein  notwithstanding  the 

verdict  of  the  jury  and  in  refusing  to  enter  same. 

Plaintiffs'  Exception  No.  3. 

(4)  The  Court  erred  in  overruling  plaintiffs' 
motion  for  a  new  trial  and  in  refusing  to  grant  a 
new  trial. 

Plaintiffs'  Exception  No.  4. 

(5)  The  Court  erred  in  entering  an}^  judgment 
in  favor  of  the  defendant  on  the  general  verdict- 
rendered  by  said  jury  and  in  overruling  plaintiffs' 
objection  to  the  entry  of  any  judgment  [170] 
in  favor  of  the  defendant  on  the  verdict  so  ren- 
dered. 

Plaintiffs'  Exception  No.  5. 
Exceptions  to  Instructions  Given  and  Refused. 

(6)  The  Court  erred  in  refusing  to  instruct  the 
jury  and  in  overruling  plaintiifs'  motion  to  give  to 
the  jury  plaintiffs'  proposed  Instruction  No.  1, 
which  is  as  follows: 

"You  are  instructed  that  the  defendant 
admits  in  his  pleadings  the  making,  execution, 
and  delivery  of  the  promissory  note  described 
in  plaintiffs'  second  cause  of  action,  and  un- 
less you  are  satisfied  that  the  defendant  has 
proved,  by  a  preponderance  of  evidence,  that 
David  H.  Cascaden,  together  with  Dave  Petree, 
is  indebted  to  defendant  on  the  promissory  note 
described  in  defendant's  answer,  your  verdict 
must  be  for  the  plaintiffs  on  their  second  cause 
of  action  set  forth  in  their  complaint." 
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Plaintiifs'  Exception  No.  6. 

(7)  The  Court  erred  in  refusing  to  instruct  the 
jury  and  in  overruling  plaintiffs'  motion  to  give 
to  the  jury  plaintiffs'  proposed  Instruction  No.  2, 
which  is  as  follows: 

"You  are  instructed  that,  in  the  first  in- 
stance, the  plaintiffs  were  obliged  to  prove  the 
allegations  of  their  complaint  by  preponder- 
ance of  evidence,  and  when  that  was  done, 
then  the  burden  shifted  to  the  defendant  to  dis- 
prove plaintiffs'  case  and  to  prove  the 
affirmative  matter  set  forth  in  his  answer  by 
a  preponderance  of  evidence,  and  that,  so  far 
as  the  counterclaim  set  forth  in  defendant's 
answer  is  concerned,  he  becomes  the  plaintiff 
and  the  burden  of  proof  shifts  to  him,  and  he 
must  prove  the  allegations  of  said  answer  as 
regards  the  counterclaim  by  a  preponderance 
of  evidence." 

Plaintiifs'  Exception  No.  7. 

(8)  The  Court  erred  in  adding  to  plaintiffs'  pro- 
posed Instruction  No.  4,  which  is  the  Court's  In- 
struction No.  13,  the  limitation  hereinafter  set 
forth,  said  proposed  instruction  being  as  follows: 

"You  are  further  instructed  that,  if  one  of 
the  signers  of  a  note  is  compelled  to  pay  the 
whole  note,  any  or  all  of  the  other  signers  of 
the  note  are  liable  for  the  repayment  to  the 
party  who  paid  the  note  of  the  amount  that 
was  paid  on  the  note  over  and  above  what  was 
for  the  personal  use  or  benefit  of  the  person 
who  paid  the  note,  and  if  you  are  satisfied,  by 
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a  fair  preponderance  of  evidence,  that  no  part 
of  the  money  represented  by  the  $3,000.00  note 
given  to  the  Farmers'  Bank  of  Fairbanks  was 
for  the  use  and  benefit  of  David  H.  Cascaden, 
then  you  are  instructed  that  the  defendant 
[171]  would  be  liable  to  David  H.  Cascaden 
and  to  his  Guardian  for  the  entire  amount  that 
said  David  H.  Cascaden  was  compelled  to  pay 
to  the  Farmers'  Bank  of  Fairbanks." 
To  which  the  Court,  on  its  own  motion,  added  the 
following : 

"Unless  you  find  that  said  indebtedness  of 
Weber  and  Petree  was  transferred  to  the  Fair- 
banks Beverage  Company  by  and  with  the  con- 
sent of  said  David  H.  Cascaden." 

Plaintiffs'  Exception  No.  8. 
(9)     The  Court  erred  in  refusing  to  instruct  the 
jury  and  in  overruling  plaintiffs'  motion  to  give 
to  the  jury  plaintiffs'  proposed  Instruction  No.  6, 
which  was  as  follows: 

"You  are  instructed  that  the  plaintiffs  in 
this  action  claim  that  the  note  for  $2,000.00 
given  by  David  Petree  and  David  H.  Cas- 
caden to  George  Weber,  was  given  to  protect 
the  defendant  from  loss  if  he  was  compelled 
.  to  pay  to  one  Allberg  the  sum  of  $3,000.00 
alleged  to  have  been  due  to  said  Allberg,  and 
if  you  are  satisfied  from  the  evidence  that  that 
was  the  purpose  for  which  said  note  was  given, 
then  you  are  instructed  that,  if  said  Weber  did 
not  pay  said  Allberg  the  sum  of  $3,000.00,  then 
said    note    was    without    consideration,     and 
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neither  of  the  makers  thereof  would  be  liable 
to  said  Weber  for  any  part  thereof.  And 
if  you  are  satisfied  that  said  note  was  given 
for  the  purpose  above  set  forth,  then  the 
burden  is  on  the  defendant  to  show  that  said 
payment  was  made  to  said  Allberg,  or  some- 
one for  his  use  and  benefit,  prior  to  the  time 
of  the  filing  of  defendant's  amended  answer 
in  this  cause." 

Plaintiffs'  Exception  No.  9. 

(10)  The  Court  erred  in  refusing  to  instruct 
the  jury  and  in  overruling  plaintiffs'  motion  to 
give  to  the  jury  plaintiffs'  projjosed  Instruction 
No.  7,  which  is  as  follow^s: 

"You  are  instructed  that  there  must  be  a 
good  and  valuable  consideration  for  every  con- 
tract or  said  contract  can  not  be  enforced,  and 
you  are  further  instructed  that,  if  the  con- 
sideration for  a  contract  is  the  performance 
by  the  person  for  whose  benefit  said  contract 
is  made  of  some  act  in  the  future,  and  he  fails 
to  perform  said  act  or  acts,  then  the  con- 
sideration for  said  contract  is  said  to  have 
failed  and  said  contract  can  not  be  enforced." 
Plaintiffs'  Exception  No.  10. 

(11)  The  Court  erred  in  refusing  to  instruct 
the  jury  and  in  overruling  plaintiff's  motion  to  giA^e 
to  the  jury  plaintiffs'  proposed  Instruction  No.  8, 
which  is  as  follows: 

"The  plaintiffs  have  pleaded,  in  their 
amended  reply  on  file  herein,  that  the  note 
described  in  defendant's  amended  answer  was, 
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and  is,  without  consideration,  and  you  are 
ijistructed  that,  if  you  find  from  the  evidence 
that,  [172]  at  the  time  David  H.  Cascaden 
signed  said  note,  he  was  not  indebted  to  George 
Weber  and  was  under  no  obligation  to  execute 
said  note,  then  you  should  find  against  the  de- 
fendant on  his  counterclaim." 

Plaintiffs'  Exception  No.  11. 

(12)  The  Court  erred  in  refusing  to  instruct 
the  jury  and  in  overruling  plaintiff's  motion  to 
give  to  the  jury  plaintiffs'  proposed  Instruction 
No.  9,  which  is  as  follows: 

"You  are  instructed  that  one  of  the  issues 
in  this  cause  is  as  to  whether  or  not  there  was 
a  good  and  valuable  consideration  for  the  note 
described  in  defendant's  amended  answer,  the 
plaintiffs  herein  having  denied  that  there  was 
any  consideration  for  said  note  so  far  as  David 
H.  Cascaden  is  concerned,  and,  under  the  rules 
of  evidence,  the  burden  is  placed  upon  the  de- 
fendant to  prove,  by  a  preponderance  of  the 
evidence,  that  there  was  a  good  and  valuable 
consideration  for  the  signing  of  said  note  by 
David  H.  Cascaden,  and  if  the  defendant  fails 
to  prove  said  consideration,  by  a  fair  pre- 
ponderance of  evidence,  then  he  can  not  pre- 
vail upon  his  counterclaim  set  forth  in  his 
amended  answer,  and  your  verdict  must  be 
against  said  defendant  on  said  counterclaim." 

Plaintiffs'  Exception  No.  12. 

(13)  The  Court  erred  in  giving  to  the  jury  its 
Instruction  No.  8,  which  was  as  follows: 
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**You  are  instructed  that  the  defendant 
George  Weber,  as  a  counterclaim,  claims  that 
that  plaintiff  David  H.  Cascaden  is  indebted 
to  him  in  the  sum  of  $2,000.00,  together  with 
interest  thereon,  on  a  promissory  note  signed 
b}^  David  H.  Cascaden,  plaintiff*  in  this  case, 
and  David  Petree,  dated  February  5,  1918,  less 
the  sum  of  $500.00,  with  interest,  on  a  promis- 
sory note  given  to  David  H.  Cascaden  by  de- 
fendant George  Weber  on  the  25th  da}^  of 
June,  1918,  which  last  mentioned  note  for 
$500.00  is  set  up  as  the  second  cause  of  action 
in  plaintiffs'  comjDlaint.  And  3^ou  are  in- 
structed that  there  being  no  competent  evi- 
dence introduced  by  the  plaintiff  in  opposition 
to  said  claim,  the  Court  now  instructs  you 
that  you  should  find  for  the  defendant  George 
Weber  with  reference  to  said  counterclaim: 
that  is  to  say,  for  the  sum  of  $1500.00  principal, 
with  interest  on  the  sum  of  $2000.00  at  the 
rate  of  one  per  cent  per  month  from  the  5th 
day  of  February,  1918,  to  the  25th  day  of 
June,  1918,  together  with  interest  at  the  rate 
of  one  per  cent  per  month  on  the  sum  of 
$1500.00  from  the  25th  day  of  June,  1918,  to 
this  date;  and  also  for  such  further  sum  as  you 
deem  reasonable  for  attorney's  fees." 

and    in    overruling    plaintiffs'    objection    thereto, 

which  was  as  follows: 

"Plaintiffs  except  to  Instruction  No.  8  given 
by  the  Court  to  the  jury,  on  the  ground  that 
the   Court    takes   the     [173]     matter   entirely 
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out  of  the  hands  of  the  jury  and  passes  upon 
matters   of  fact  that   should  be   passed  upon 
by  the  jur}^,  and  that  it  is  contrary  to  law." 
Plaintiffs'  Exception  No.  13. 
(1-1)     The  Court  erred  in  giving  to  the  jury  its 
Instruction  No.  9,  which  was  as  follows: 

''You  are  instructed  that  by  reason  of  the 
foregoing  instruction  there  is  left  for  your 
consideration  to  be  determined  by  you  whether 
or  not  the  plaintiff  could  prevail  as  to  the  first 
cause  of  action  set  forth  in  the  complaint,  in 
which  the  plaintiff  alleges  that  the  defendant 
George  Weber  is  indebted  to  plaintiff  in  the 
sum  of  $3000.00  and  interest  on  a  certain  pro- 
missory note  dated  the  31st  day  of  October, 
1917,  which  is  set  forth  in  paragraph  4  of  plain- 
tiff's complaint,  and  which  it  is  alleged  that 
the  plaintiff  David  H.  Cascaden  paid  on  the 
25th  day  of  June,  1918,  in  full,  together  with 
$30.00  interest  thereon,  and  which  it  is  alleged 
that  the  defendant  Weber  has  not  repaid  to 
the  plaintiff,  and  that  the  whole  of  said  sum 
of  $3,030.00  with  interest  at  the  rate  of  one 
per  cent  per  month  from  the  25th  day  of 
June,  1918,  is  now  due  and  unpaid;  and  also 
for  the  sum  of  $600.00  attorney's  fee  in  in- 
stituting and  conducting  this  litigation  with 
reference  to  this  first  cause  of  action;  and  also 
for  the  sum  of  $150.00  for  instituting  and  main- 
taining the  litigation  with  reference  to  plain- 
tiff's second  cause  of  action  on  the  note  for 
$500.00,  with  interest,  the  principal  of  which 
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said  note  and  interest  is  admitted  by  tlie  de- 
fendant to  ])e  due  to  the  i^laintiff." 

and    in    overrulinu,'    plaintiffs'    objection    thereto, 

which  was  as  follows: 

"Plaintiffs  except  to  Instruction  No.  9  given 
by  the  Court,  to  the  jury,  for  the  reason  that 
it  is  predicated  upon  the  eighth  instruction, 
to  which  we  have  heretofore  excepted,  in  that 
it  limits  the  findings  of  the  jury  simply  to  mat- 
ters contained  in  plaintiffs'  complaint,  having 
already  instructed  the  jury  to  bring  in  a  verdict 
in  favor  of  the  defendant  upon  his  counter- 
claim. ' ' 

Plaintiffs'  Exception  No.  14. 
(15)     The  Court  erred  in  giving  to  the  jury  its 
Instruction  No.  13,  which  was  as  follows: 

"You  are  further  instructed  that  if  one  of 
the  signers  of  a  note  is  compelled  to  pay  the 
whole  note,  any  or  all  the  other  signers  of  the 
note  are  liable  for  the  repayment  to  the  party 
who  paid  the  note  of  the  amount  that  was 
paid  on  the  note  over  and  above  what  was  for 
the  personal  use  or  benefit  of  the  person  who 
paid  the  note;  and  if  you  are  satisfied  by  a  fair 
preponderance  of  evidence  that  no  part  of 
the  money  represented  by  the  $3000.00  note 
given  to  the  Farmers'  Bank  of  Fairbanks  was 
for  the  use  and  benefit  of  David  H.  Cascaden, 
then  you  are  instructed  that  the  defendant 
would  be  liable  to  David  H.  Cascaden  and  to  his 
guardian  for  the  entire  amount  that  said  David 
H.    Cascaden   was    compelled    to    pay    to    the 
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Farmers'  Bank  of  Fairbanks,  unless  you  [174] 
find  tliat  said  indebtedness  of  Weber  and  Pet- 
ree  was  transferred  to  the  Fairbanks  Bever- 
age Company  by  and  with  the  consent  of  said 
David  H.  Cascaden." 

and    in    overruling    plaintiff's    objection    thereto, 

which  was  as  follows: 

"Plaintiffs  except  to  the  last  portion  of 
Instruction  No.  13  given  by  the  Court  to  the 
jury,  wherein  it  is  recited  as  follows:  'Un- 
less you  find  that  said  indebtedness  of  Weber 
and  Petree  was  transferred  to  the  Fairbanks 
Beverage  Company  by  and  with  the  consent 
of  said  David  H.  Cascaden,'  as  said  instruction 
is  not  pertinent  to  the  issue,  and  there  is  no 
evidence  whatsoever  as  to  the  assuming  of  any 
indebtedness  by  the  Fairbanks  Beverage  Com- 
pany of  Petree  and  Weber,  and  that  it  is  con- 
trary to  law." 

Plaintiffs'  Exception  No.  15. 
(16)     The  Court  erred  in  giving  to  the  jury  its 
Instruction  No.  15,  which  was  as  follows: 

"You  are  instructed  that  if  David  H.  Cas- 
caden paid  the  note  set  forth  in  plaintiff's  first 
cause  of  action  to  the  Farmers'  Bank  of  Fair- 
banks and  took  a  note  for  $3033.00  and  a 
mortgage  from  the  Fairbanks  Beverage  Com- 
pany, this  act  on  the  part  of  Cascaden  con- 
stituted a  payment  of  the  promissory  note  set 
forth  in  plaintiff's  first  cause  of  action;  and 
the  question  as  to  whether  or  not  the  mort- 
gage so  taken  was  a  first  or  second  mortgage 
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is  immaterial,  and  also  as  to  whether  or  not 
said  note  of  $3033.00  was  or  was  not  paid  by 
the  Fairbanks  Beverage  Company  is  im- 
material, because  the  debt  was  changed  by 
the  aforesaid  transaction  from  David  Petree 
and  defendant  to  tJie  Fairbanks  Beverage  Com- 
j)an3^  b}"  express  agreement  with  plaintiif  Cas- 
caden;  and  in  that  event  the  defendant  Weber 
was  released  entirel}^  from  any  obligations  on 
account  of  said  note  set  forth  in  plaintiff's 
first  cause  of  action,  and  the  said  Cascaden  can 
look  only  to  the  Fairbanks  Beverage  Company 
for  payment  of  the  said  note  for  $3033.00,  and 
the  defendant  Weber  would  not  be  responsible 
for  the  payment  of  the  same,  or  any  part  there- 
of, and  your  verdict  should  be  for  the  de- 
fendant on  plaintiff's  first  cause  of  action." 

and    in    overruling    plaintiffs'    objection    thereto, 

which  was  as  follows: 

"Plaintiffs  except  to  Instruction  No.  15  given 
by  the  Court  to  the  jury,  as  the  Court  invades 
the  province  of  the  jury  and  passes  upon  facts 
that  should  be  left  to  the  jury,  virtually  in- 
structs them  on  questions  of  fact  and  not  on 
questions  of  law,  and  is  contrary  to  law." 

Plaintiffs'  Exception  No.  16. 
(17)     The  Court  erred  in  giving  to  the  jury  its 
Instruction  No.  16,  which  was  as  follows: 

"You  are  instructed  that  there  is  no  evi- 
dence in  this  [175]  case  whatever  that  would 
tend  to  prove  that  the  note  for  $3033.00,  exe- 
cuted bv  the  Fairbanks  Beverage  Company  in 
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favor  of  plaintiff  David  H.  Cascaden,  was  given 
as  additional  security  for  the  payment  of  said 
promissory  note  marked  Plaintiff's  Exhibit  'A'; 
and  there  is  nothing  contained  in  the  complaint 
of  plaintiffs  by  which  competent  evidence 
could  be  introduced  to  show  that  said  note 
for  $3033.00,  executed  by  the  Fairbanks  Bever- 
age Company  to  the  plaintiff  David  H.  Cas- 
caden,  was  given  as  additional  security  for  the 
payment  of  said  note  of  $3000.00,  marked  Plain- 
tiff's Exhibit  'A';  and  the  jury  are  there- 
fore instructed  that  they  would  not  be  war- 
ranted in  considering  said  note  of  $3033.00  as 
additional  security  for  the  payment  of  said 
promissor}^  note  marked  Plaintiff's  Exhibit 
'A.'  " 

and    in    overruling    plaintiff's    objection    thereto, 

which  was  as  follows: 

"Plaintiffs  except  to  Instruction  No.  16 
given  by  the  Court  to  the  jury,  on  the  ground 
that  it  is  contrary  to  law  and  invades  the  pro- 
vince of  the  jury." 

Plaintiffs'  Exception  No.  17. 
(18)  The  Court  erred  in  refusing  to  give  to  the 
jury  the  plaintiffs'  proposed  instructions  numbered 
1,  2,  3,  6,  7,  8,  and  9,  as  hereinabove  set  forth,  and 
in  overruling  plaintiffs'  objection  to  said  refusal 
to  do  so,  said  objection  being  as  follows: 

"Plaintiffs  except  to  the  refusal  of  the  Court 
to  give  the  proposed  instructions  submitted 
by  plaintiffs,  numbered  1,  2,  3,  6,  7,  8,  and  9." 
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Plaintiffs'  Exception  No.  18. 

JOHN  A.  CLARK, 
Attorney  for  Plaintiffs  and  Plaintiffs  in  Error. 
Due  service  of  the  foregoing  assignment  of  errors 
and  receipt  of  copy  thereof  acknowledged  this  21st 
day  of  July,  1923. 

R.  F.  ROTH, 
Attorney  for  Defendant. 

[Endorsed] :     Filed  Jul.  21,  1923.     Robt.  W.  Tay- 
lor, Clerk.     By  Grace  Fisher,  Deputy.     [176] 


[Title  of  Court  and  Cause.] 

Petition  for  Writ  of  Error. 

David  H.  Cascaden  and  Blanche  Cascaden  as 
guardian  of  the  estate  of  David  H.  Cascaden,  an 
insane  person,  plaintiffs  in  the  above-entitled  ac- 
tion, feeling  themselves  aggrieved  by  the  verdict  of 
the  jury  rendered  herein  on  the  2d  day  of  April, 
1923,  and  the  judgment  of  the  Court  made  and  en- 
tered herein,  in  pursuance  of  said  verdict,  on  the 
18th  day  of  April,  1923,  against  the  plaintiffs  herein 
for  the  sum  of  $1,500.00  and  interest  in  sum  of  $951.- 
33  and  for  costs  of  suit,  now  comes  John  A.  Clark, 
attorney  for  plaintiffs,  and  petitions  this  honorable 
Court  for  an  order  allowing  said  plaintiffs  to  prose- 
cute a  writ  of  error  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  according 
to  the  laws  in  that  behalf  made  and  provided;  now, 
therefore,  said  plaintiffs'  petition  that  an  order  be 
made  fixing  the  amount  of  the  securitv  which  shall 
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be  given  and  furnished  on  said  writ  of  error,  to 
cover  the  costs  incurred  herein  in  said  review,  and 
for  an  order  fixing  Seattle,  in  the  State  of  Washing- 
ton, as  the  place  for  hearing  said  writ  of  error,  and 
for  such  other  orders  and  process  as  may  cause  same 
to  be  corrected  by  said  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit.  [177] 
And  your  petitioners  wall  ever  pray. 

JOHN  A.  CLARK, 
Attorney  for  Plaintiffs. 
Due  service  of  the  foregoing  petition  for  writ  of 
error  admitted  this  21st  day  of  July,  1923. 

E.  F.  ROTH, 
Attorney  for  Defendant. 

[Endorsed]:     Filed    Jul.    21,    1923.     Rob't    W. 
Taylor,   Clerk.     By  Grace   Fisher,   Deputy.     [177] 


[Title  of  Court  and  Cause.] 

Suggestion  of  Death  and  Petition. 

To  the  Honorable  the  above-entitled  Court  and  to 
the  Defendant  and  his  attorney: 

Comes  now  Blanche  Cascaden,  administratrix  of 
the  estate  of  David  H.  Cascaden,  deceased,  and  rep- 
resents to  the  Court  that,  since  the  trial  of  the 
above-entitled  action,  David  H.  Cascaden,  then 
under  guardianship  as  an  insane  person,  has  died, 
and  your  petitioner  herein  has  been  appointed  as 
administratrix  of  his  estate ; 

Wherefore,  your  petitioner  prays  that  she,  as 
such  administratrix,  be  substituted  as  party  plain- 
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tiff  ill  the  above-entitled  action  in  lieu  of  the  plain- 
tiffs therein  described,  and  for  an  order  reviA'ing 
said  action  in  favor  of  petitioner  herein  as  such 
administratrix. 

BLANCHE  CASCADEN, 

Petitioner. 
JOHN  A.  CLARK, 

Attorney  for  Petitioner. 

United  States  of  America, 
Territory  of  Alaska, — ss. 

Blanche  Cascaden,  being  first  duly  sworn,  on  oath 
deposes  and  says:  I  am  the  petitioner  above 
named;  I  have  read  the  foregoing  jjetition;  know 
the  contents  thereof;  and  the  matters  and  things 
therein  set  forth  are  true,  as  I  verily  believe. 

BLANCHE  CASCADEN. 

Subscribed  and  sworn  to  before  me,  this  20th  day 
of  July,  1923. 

[Seal]  JOHN  A.  CLARK, 

Notary  Public  for  Alaska. 
Com.  exp.  4/24/26. 

[Endorsed]:  Filed  Jul.  21,  1923.  Rob't  W. 
Taylor,   Clerk.     By  Grace  Fisher,  Deputy.     [179] 


[Title  of  Court  and  Cause.] 

Order  for  Substitution. 
This  matter  coming  on  for  hearing  on  the  appli- 
cation of  Blanche  Cascaden,  administratrix  of  the 
estate  of  David  H.  Cascaden,  deceased,  for  an  order 
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substituting  her,  as  such  administratrix,  as  party 
plaintiff  in  the  above-entitled  action,  in  place  of  her- 
self as  guardian  of  the  estate  of  David  H.  Cascaden, 
an  insane  person,  and  David  H.  Cascaden,  and  it  ap- 
pearing to  this  Court  that,  since  the  trial  of  the 
above-entitled  action,  the  said  David  H.  Cascaden 
has  died,  and  that  Blanche  Cascaden  has  been  ap- 
pointed as  administratrix  of  his  estate  and  has 
entered  on  the  discharge  of  her  duties  as  such,  and 
the  Court  being  fully  advised  in  the  premises; 

It  is  ordered  that  the  above-entitled  action  be, 
and  it  is,  hereby  revived  in  favor  of  the  estate  of 
David  H.  Cascaden,  deceased,  and  that  said  Blanche 
Cascaden,  as  administratrix  of  the  estate  of  David 
H.  Cascaden,  deceased,  be,  and  she  is,  hereby  sub- 
stituted in  lieu  of  the  plaintiffs  in  said  action  as 
originally  instituted. 

Dated  at  Fairbanks,  Alaska,  this  21st  day  of  July, 
1923. 

CECIL  H.  CLEGG, 

District  Judge. 

Entered  in  Court  Journal  No.  15,  page  768. 

[Endorsed]:  Filed  Jul.  21,  1923.  Eob't  W. 
O'aylor,   Clerk.     By  Grace   Fisher,   Deputy.     [180] 


[Title  of  Court  and  Cause.] 

Order  Allowing  Writ  of  Error  and  Fixing  Amount 
of  Cost  Bond. 
Whereas  David  H.   Cascaden  and  Blanche  Cas- 
caden as  guardian  of  the  estate  of  David  H.  Cas- 
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caden,  an  insane  person,  have  heretofore  and  on 
this  day  petitioned  this  Court  for  a  writ  of  error 
from  the  decision  and  judgment  against  them  made 
and  entered  herein,  as  described  in  said  petition,  to 
the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  together  with  an  assignment  of  er- 
rors, within  due  time,  and  praying  that  an  order  be 
made,  fixing  the  amount  of  the  security  which  the 
said  plaintiffs  and  plaintiffs  in  error  should  give 
to  the  Government  of  the  United  States  upon  said 
writ  of  error,  and  also  designating  the  place  where 
said  writ  of  error  should  be  heard,  and  said  petition 
having  on  this  daj^  been  duly  allowed,  and 

Whereas,  subsequent  to  said  time,  Blanche  Cas- 
caden  as  administratrix  of  the  estate  of  David  H. 
Cascaden,  deceased,  filed  herein  a  suggestion  of 
death  of  said  David  H.  Cascaden,  since  the  rendi- 
tion of  the  judgment  complained  of  in  said  cause, 
and  petitioned  for  an  order  of  revival  in  said  action, 
in  her  favor  as  such  administratrix,  and  this  Court 
having  thereafter  duly  made  and  entered  an  order 
reviving  said  action  in  favor  of  said  Blanche  Cas- 
caden as  administratrix  of  the  estate  of  David  H. 
Cascaden,  deceased,  and  directing  that  she,  as  such 
administratrix,  be  substituted  as  plaintiff  in  said 
action  in  lieu  of  the  [181]  original  plaintiffs 
therein  named; 

Now,  therefore,  it  is  ordered  that  said  writ  of 
error  be  granted,  and  that  the  place  of  said  review 
shall  be  Seattle,  in  the  State  of  Washington,  and 
that  said  plaintiff  and  plaintiff  in  error  shall  file 
in  this  Court  a  bond  in  the  sum  of  $300.00,  to  be  ap- 
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proved  by  the  Judge  of  this  Court,  to  the  effect  that, 
if  the  said  plaintiff  and  plaintiff  in  error  shall 
prosecute  the  said  writ  of  error  to  effect  and  answer 
and  pay  all  costs  if  she  fail  to  make  good  her  said 
plea,  then  said  obligation  shall  be  void,  otherwise 
to  remain  in  full  force,  effect,  and  virtue. 

Dated  at  Fairbanks,  Alaska,  on  this,  the  21st  day 
of  July  A.  D.  one  thousand  nine  hundred  twenty- 
three. 

CECIL  H.  CLEGG, 

District  Judge. 
Due  service  and  receipt  of  copy  hereof  acknowl- 
edged this  21st  day  of  July,  1923. 

R.  F.  ROTH, 
Attorney  for  Defendant. 
Entered  in  Court  Journal  No.  15,  page  768. 

[Endorsed]:  Filed  Jul.  21,  1923.  Rob't  W. 
Taylor,   Clerk.     By  Grace  Fisher,  Deputy.     [182] 


[Title  of  Court  and  Cause.] 

Bond  On  Writ  of  Error. 

Know  all  men  by  these  presents  that  we,  Blanche 
Cascaden  as  administratrix  of  the  estate  of  David 
H.  Cascaden,  deceased,  plaintiif  and  plaintiff  in 
error,  as  principal,  and  J.  C.  Kinney  and  John  A. 
Mcintosh  as  securities,  are  held  and  firmly  bound 
unto  the  defendant  and  defendant  in  error,  George 
Weber,  in  the  just  and  full  sum  of  $300.00,  to  be 
paid  to  said  defendant  in  error,  which  payment, 
well  and  truly  to  be  made,  we  bind  ourselves,  our 
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siiccossors  in  interest  and  assigns,  jointly  and  sever- 
ally firmly  by  these  presents. 

Sealed  with  our  seals  and  dated  this  21st  day  of 
July,  1923. 

Whereas  the  above  named  Blanche  Cascaden,  as 
administratrix  of  the  estate  of  David  H.  Cascaden, 
deceased,  has  sued  out  a  writ  of  error  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, to  review  the  judgment  in  the  above-entitled 
cause  made  and  entered  by  the  District  Court  for 
the  Fourth  Judicial  Division  of  the  Territory  of 
Alaska ; 

Now,  therefore,  the  condition  of  this  obligation 
is  such  that,  if  the  above  named  Blanche  Cascaden 
as  administratrix  of  the  estate  of  David  H.  Cas- 
caden, deceased,  plaintiff  in  error,  shall  prosecute 
said  writ  of  error  to  effect  and  answer  and  pay  all 
costs  if  she  shall  fail  to  make  good  her  said  plea, 
then  this  obligation  shall  be  void,  otherwise  to  re- 
main in  full  force,  effect,  and  virtue.     [183] 

BLANCHE  CASCADEN, 
As  Administratrix  of  the  Estate  of  David  H.  Cas- 
caden, Deceased, 

Principal. 
J.  C.  KINNEY, 
JOHN  A.  McINTOSH, 

Sureties. 

United  States  of  America, 
Territory  of  Alaska, — ss, 

J.  C.  Kinney  and  John  A.  Mcintosh,  being  first 
duly  sworn  according  to  law,  on  oath  depose  and 
say,  each  for  himself  and  not  one  for  the  other :     I 
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am  one  of  the  sureties  on  the  foregoing  bond;  I  am 
not  an  attorney  or  counselor  at  law,  marshal,  clerk, 
commissioner,  or  other  officer  of  any  court;  I  am 
worth  the  sum  of  $300.00,  over  and  above  all  my 
just  debts  and  liabilities,  in  property  not  exempt 
from  execution,  situate  in  the  Territory  of  Alaska. 

J.  C.  KINNEY, 
JOHN    A   McINTOSH. 

Subscribed  and  sworn  to  before  me  on  this  21st 
day  of  July,  A.  D.  1923. 

[Seal]  JOHN  A.  CLARK, 

Notary  Public  in  and  for  the  Territory  of  Alaska. 
My  commission  expires  24  April,  1926. 
The  foregoing  bond  is  hereby  approved. 

CECIL  H.  CLEGG, 

District  Judge. 

[Endorsed]:     Filed    Jul.    21,    1923.     Rob't    W. 
Taylor,   Clerk.     By  Grace   Fisher,   Deputy.     [184] 


[Title  of  Court  and  Cause.] 

Writ  of  Error. 

The  President  of  the  United  States  of  America  to 
the   Honorable   Cecil  H.   Clegg,  Judge   of  the 
United  States  District  Court  for  the  Territory 
of  Alaska,  Fourth  Judicial  Division,  GREET- 
ING: 
Because,  in  the  records  and  proceedings,  as  also 
in  the  rendition  of  a  judgment,  dated  the  18th  of 
April,  A.   D.   one  thousand  nine  hundred  twenty- 
three,  of  a  plea  which  is,  in  the  said  United  States 
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District  Court  for  the  Territory  of  Alaska,  Fourth 
Judicial  Division,  before  you,  between  David  H. 
Cascaden  and  Blanche  Cascaden  as  guardian  of  the 
estate  of  David  H.  Cascaden,  an  insane  person,  as 
plaintiffs  and  George  Weber,  as  defendant,  manifest 
error  hath  happened,  to  the  great  prejudice  and 
damage  of  the  said  David  H  Cascaden  and  Blanche 
Cascaden  as  guardian  of  the  estate  of  David  H.  Cas- 
caden, an  insane  person,  and  to  Blanche  Cascaden 
as  administratrix  of  the  estate  of  David  H.  Cas- 
caden, deceased,  substituted  plaintiff  in  said  cause, 
as  is  said  and  appears  in  the  petition  filed  herein; 
We,  being  willing  that  error,  if  any  hath  been, 
shall  be  duly  corrected  and  full  and  speedy  justice 
done  to  the  parties  aforesaid,  in  this  behalf,  do 
command  you,  if  said  judgment  be  therein  given, 
then,  under  your  seal,  distinctly  and  openly,  you 
send  the  records  and  proceedings  aforesaid,  with 
all  things  concerning  the  same,  to  the  Justices  of 
the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  in  the  City  of  San  Francisco,  [185] 
State  of  California,  together  with  this  writ,  so  as 
to  have  the  same  at  said  place,  in  said  Circuit  Court, 
on  the  21st  day  of  August,  A.  D.  one  thousand  nine 
hundred  twenty-three,  that,  the  records  and  pro- 
ceedings aforesaid  being  inspected,  the  said  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit may  cause  further  to  be  done  therein,  to  cor- 
rect such  error,  what  of  right  and  according  to  the 
laws  and  customs  of  the  United  States  of  America 
should  be  done. 
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WITNESS  the  Honorable  WILLIAM  H.  TAFT, 
Chief  Justice  of  the  Supreme  Court  of  the  United 
States,  this  21st  day  of  July,  A.  D.  one  thousand 
nine  hundred  twenty-three. 

AiTTBST  my  hand  and  the  seal  of  the  ^United 
States  District  Court  for  the  Territory  of  Alaska, 
Fourth  Judicial  Division,  at  the  Clerk's  office  in 
the  Town  of  Fairbanks,  Alaska,  on  this,  the  21st  day 
of  July,  A.  D.  one  thousand  nine  hundred  twenty- 
three. 

[Seal]  ROB'T  W.  TAYLOR, 

Clerk  of  the  District   Court  for  the  Territory  of 
Alaska,  4th  Division. 

Allowed  this  21st  day  of  July,  A.  D.  1923. 

CECIL  H.  CLEGG, 
Judge  of  the  District  Court  for  the  Territory  of 
Alaska,  4th  Division. 

Due  service  of  the  foregoing  writ  of  error  and 
receipt  of  copy  thereof  acknowledged  this  21st  day 
of  July,  A.  D.  1923. 

R.  F.  ROTH, 
Attorney  for  Defendant  in  Error. 

Filed  Jul.  21,  1923.  Rob't  W.  Taylor,  Clerk. 
By  Grace  Fisher,  Deputy.     [186] 
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[Title  of  Court  and  Cause.] 

Citation  on  Writ  of  Error. 

The  President  of  the  United  States  of  America  to 
George  Weber,  Defendant  in  Error,  Above 
Named,  and  to  R.  F.  Eoth,  His  Attorney, 
GREETING: 

You  are  hereby  cited  and  admonished  to  be  and 
appear  at  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit,  to  be  holden  in  the  City 
and  County  of  San  Francisco,  State  of  California, 
mthin  thirty  days  from  the  date  of  this  citation, 
pursuant  to  the  writ  of  error  filed  in  the  office  of  the 
clerk  of  the  United  States  District  Court  for  the 
Territory  of  Alaska,  Fourth  Judicial  Division, 
wherein  Blanche  Cascaden  as  administratrix  of  the 
estate  of  David  H.  Cascaden,  deceased  (substituted 
plaintiff  for  David  H.  Cascaden  and  Blanche  Cas- 
caden, as  Guardian  of  the  Estata  of  David  H,  Cas- 
caden, an  insane  person,)  is  plaintiff  in  error,  to 
show  cause,  if  any  there  be,  why  the  judgment  in 
said  writ  of  error  mentioned  should  not  be  corrected 
and  speedy  justice  should  not  be  done  to  the  parties 
in  error  in  that  behalf. 

WITNESS  the  Honorable  WILLIAM  H.  TAFT, 
Chief  Justice  of  the  Supreme  Coui*t  of  the  United 
States,  this  twenty-first  day  of  July,  A.  D.  one 
thousand  nine  hundred  twenty-three,  and  in  the 
year  of  our  Independence  the  one  hundred  forty- 
seventh. 

ATTEST  my  hand  and  the  seal  of  the  United 
States  District  Court  for  the  Territory  of  Alaska, 
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Fourth  Judicial  Division,  at  [187]  Fairbanks, 
Alaska,  on  this  the  twenty-first  day  of  July,  A.  D. 
one  thousand  nine  hundred  twenty-three. 

[Seal]  CECIL  H.  CLEGG, 

District  Judge. 
Due  service  of  the  foregoing  citation  and  receipt 
of  copy  thereof  acknowledged  this  21st  day  of  July, 
1923. 

R.  F.  ROTH, 
Attorney  for  Defendant  in  Error. 

Filed  Jul.  21,  1923.     Robt.  W.  Taylor,  Clerk.     By 
Grace  Fisher,  Deputy.     [188] 


[Title  of  Court  and  Cause.] 

Order  Extending  Time  to  and  Including  September 
21,  1923,  to  File  Record  and  Docket  Cause. 

This  matter  coming  on  for  hearing  on  the  applica- 
tion of  the  plaintiff  in  error  for  an  extension  of 
time  within  which  to  have  the  record  on  writ  of 
error  in  the  above-entitled  cause  docketed  in  the 
office  of  the  clerk  of  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit  at  San  Francisco, 
State  of  California,  from  the  twenty-first  day  of 
August,  A.  D.  one  thousand  nine  hundred  twenty- 
three,  to  the  twenty-first  day  of  September,  A.  D. 
one  thousand  nine  hundred  twenty-three,  and  it  ap- 
pearing to  this  Court  that,  by  reason  of  the  length 
of  time  required  by  the  mails  to  go  from  Fairbanks, 
Alaska,  to  San  Francisco,  California,  and  delay  that 
may  be  occasioned  by  the  clerk  of  this  Court  having 
to  make  up  said  record,  the  time  allow^ed  by  law  for 
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filing  and  docketing  said  record  in  tlie  Circuit  Coui-t 
of  Appeals  at  San  Francisco  is  insufficient,  and  that 
the  additional  time  prayed  for  is  not  unreasonable, 
and  the  Court  being  fully  advised  in  the  premises; 

It  is  ordered  that  the  plaintiff  in  error  in  the 
above-entitled  cause  be,  and  she  is,  hereby  given  and 
granted  an  additional  thirty  days,  within  which  to 
prepare,  file,  and  have  docketed  said  cause  in  the 
office  of  the  clerk  of  said  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit  at  San  Francisco,  State  of 
California,  and  that  she  be,  and  is,  hereby  given 
until  and  including  the  twenty-first  day  of  Septem- 
ber, A.  D.  one  thousand  [189]  nine  hundred 
twenty-three,  to  file  said  record  on  appeal  with  the 
clerk  of  the  said  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit,  at  San  Francisco, 
State  of  California; 

And  be  it  further  ordered  that  this  order  be,  by 
the  clerk  of  this  Court,  forwarded  to  the  clerk  of 
the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  at  San  Francisco,  State  of  Cali- 
fornia, together  with  the  record  in  said  cause. 

Dated  at  Fairbanks,  Alaska,  on  this,  the  twenty- 
first  day  of  July,  A.  D.  one  thousand  nine  hundred 
twenty-three. 

fSPMl]  CECIL  H.  CLEGG, 

District  Judge. 

Entered  in  Court  Journal  No.  15,  page  769. 

Filed  Jul.  21,  1923.  Robt.  W.  Taylor,  Clerk.  By 
Grace  Fisher,  Deputy.     [190] 
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Certificate  of  Clerk  U.  S.  District  Court  to  Tran- 
script of  Record. 

United  States  of  America, 
Territory  of  Alaska, 
Fourth  Division, — ss. 

I,  Rob't  W.  Taylor,  Clerk  of  the  District  Court, 
Territory  of  Alaska,  Fiourth  Division,  do  hereby 
certify  that  the  foregoing,  consisting  of  one  hundred 
ninety-one  pages,  numbered  from  1  to  191,  inclusive, 
constitutes  a  full,  true,  and  correct  transcript  of  the 
record  on  writ  of  error  in  cause  N'o.  2579,  entitled, 
Blanche  Cascaden,  as  Administratrix  of  the  Estate 
of  David  H.  Cascaden,  deceased,  plaintiff  and  plain- 
tiff in  error,  vs.  George  Weber,  defendant  and  de- 
fendant in  error,  and  was  made  pursuant  to  and  in 
accordance  with  the  praecipe  of  the  plaintiff  in 
error  filed  in  this  action,  and  made  a  part  of  this 
transcript,  and  by  virtue  of  the  writ  of  error  and 
citation  issued  in  said  cause,  and  is  the  return 
thereof  in  accordance  therewith,  and  I  certify  that 
the  writ  of  error,  citation  on  writ  or  error,  order 
enlarging  return  day  and  stipulation  relative  to 
printing  record,  annexed  hereto,  are  the  originals 
thereof. 

And  I  do  further  certify  that  the  index  thereof, 
consisting  of  pages  numbered  i  to  ii,  is  a  correct  in- 
dex of  said  Transcript  of  Record;  also  that  the  cost 
of  preparing  said  transcript  and  this  certificate, 
amounting  to  Seventy  &  55/100  Dollars  ($70.55), 
has  been  paid  to  me  by  counsel  for  Plaintiff  in 
Error  in  this  action. 
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IN  WITNESS  WHEREOF  I  have  hereunto  set 
mv  liand  and  affixed  the  seal  of  this  court  this  21st 
day  of  August,  A.  D.  1923. 

[Seal]  ROB'T    W.  TAYLOR, 

Clerk,  District  Court  for  the  Fourth  Division  of 
Alaska. 

By  Grace  Fisher, 
Chief  Deputy  Clerk.     [191] 


[Endorsed] :  No.  4093.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Blanche 
Cascaden,  as  Administratrix  of  the  Estate  of  David 
H.  Cascaden,  Deceased  (Substituted  Plaintiff:  for 
David  H.  Cascaden  and  Blanche  Cascaden,  as  Guar- 
dian of  the  Estate  of  David  H.  Cascaden,  an  Insane 
Person),  Plaintiff  in  Error,  vs.  George  Weber,  De- 
fendant in  Error.  Transcript  of  Record.  Upon 
Writ  of  Error  to  the  United  States  District  Court 
of  the  Territory  of  Alaska,  4th  Di^dsion. 
Filed  September  7,  1923. 

F.  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

By  Paul  P.  O'Brien, 
Deputy  Clerk. 


No.  4093. 
IN  THE 

Oltrmtt  fflourt  nf  Appeals 

If  at  tl|f  Ntntli  Cflirrmt 

BLANCHE  CASCADEN,  as  Administratrix  of  the 
Estate  of  DAVID  H.  CASCADEN,  Deceased, 
(Substituted  Plaintiff  for  DAVID  H.  CAS- 
CADEN and  BLANCHE  CASCADEN,  as 
Guardian  of  the  Estate  of  David  H.  Cascaden, 
an  Insane  Person, 

Plaintiff  in  Errors 
vs. 

GEORGE  WEBER, 

Defendant  in  Error. 


UPON  WRIT  OF  ERROR  TO  THE  DISTRICT 

COURT  FOR  THE  TERRITORY  OF 

ALASKA,  FOURTH  DIVISION. 


2?tief  of  Plaintiff  in  Crror 


JOHN  A.  CLARK, 

Fairbanks,  Alaska,  and 

LYONS  &  ORTON, 

920  Alaska  Bldg.,  Seattle,  Wash., 

Attorneys  for  Plaintiff  in  Error. 
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IN  THE 

Qltrrutt  Cnurt  nf  Appeals 

3Fnr  tl|p  Nintl?  Olirrutt 

BLANCHE  CASCADEN,  as  Administratrix  of  the 
Estate  of  DAVID  H.  CASCADEN,  Deceased, 
(Substituted  Plaintiff  for  DAVID  H.  CAS- 
CADEN and  BLANCHE  CASCADEN,  as 
Guardian  of  the  Estate  of  David  H.  Cascaden, 
an  Insane  Person, 

Plaintiff  in  Error, 
vs. 

GEORGE  WEBER, 

Defendant  in  Error. 


UPON  WRIT  OF  ERROR  TO  THE  DISTRICT 

COURT  FOR  THE  TERRITORY  OF 

ALASKA,  FOURTH  DIVISION. 


^rief  of  Plaintiff  in  Crror 


JOHN  A.  CLARK, 

Fairbanks,  Alaska,  and 

LYONS  &  ORTON, 

920  Alaska  Bldg.,  Seattle,  Wash., 

Attorneys  for  Plaintiff  in  Error. 


IN  THE 

ffltrmtt  Court  of  Appeals 

BLANCHE  CASCADEN,  as  Administratrix  of  the 
Estate  of  DAVID  H.  CASCADEN,  Deceased, 
(Substituted  Plaintiff  foi*  DAVID  H.  CAS- 
CADEN and  BLANCHE  CASCADEN,  as 
Guardian  of  the  Estate  of  David  H.  Cascaden, 
an  Insane  Person, 

Plaintiff  in  Error, 
vs. 

GEORGE  WEBER, 

Defendant  in  Error, 


UPON  WRIT  OF  ERROR  TO  THE  DISTRICT 

COURT  FOR  THE  TERRITORY  OF 

ALASKA,  FOURTH  DIVISION. 


^rief  of  l^laintif f  in  Crror 


STATEMENT  OF  THE  CASE. 
This  action  was  brought  for  the  recovery  of  the 
amount  of  two  promissory  notes,  one  for  the  sum  of 
$3,000.00,  dated  October  31,  1917,  due  six  months 
after  date,  and  the  other  for  $500.00,  dated  June  25, 
1918,  due  six  months  after  date.  The  first  note  was 
originally  made  and  delivered  to  the  Farmers  Bank 


of  Fairbanks  by  the  defendant  in  error  and  one  Da- 
vid Petree.  Thereafter,  when  that  note  matured,  the 
makers  were  nnable  to  pay  the  same,  and  the  payee 
agreed  to  extend  the  time  of  payment  for  a  period 
of  sixty  days  if  the  plaintiff  in  error  would  sign  the 
same,  and  the  plaintiff  in  error  did  sign  the  note  as 
surety,  and  the  time  for  payment  was  so  extended 
by  the  payee  (Tr.  28  and  29).  The  plaintiff  in  error 
thereafter  paid  the  note,  which  fact  is  admitted  in 
the  amended  answer  (Tr.  11).  The  defendant  in 
error  admits  the  execution,  delivery  and  non-pay- 
ment of  the  $500.00  note.  He  contends,  however, 
that  the  $3,000.00  note  was  paid  by  the  execution 
and  delivery  of  a  promissory  note  for  $3,033.00  by 
the  Fairbanks  Beverage  Company,  Inc.,  to  the  plain- 
tiff in  error  (Tr.  12  and  13).  But  the  latter  note 
was  given  the  plaintiff  in  error  merely  as  security 
for  the  payment  of  the  $3,000.00  note  described  in 
the  complaint,  and  the  Fairbanks  Beverage  Com- 
pany, Inc.,  note  was  never  paid  (Tr.  17).  The 
$3,000.00  note  sued  on  in  the  complaint  was  never 
surrendered  by  the  plaintiff  in  error  to  the  makers 
(Tr.  50,  79  and  80). 

The  counter-claim  for  $2,000.00  pleaded  in  the 
amended  answer  (Tr.  13  and  14),  is  based  on  a 
promissory  note  for  $2,000.00,   dated  February  5, 


1918,  due  on  or  before  July  1,  1918,  payable  to  the 
defendant  in  error  and  signed  by  the  plaintiff  in 
error  and  one  D.  Petree,  but  that  note  was  given  the 
defendant  in  error  to  indemnify  him  against  liability 
on  a  note  of  one  Frank  All  berg  against  defendant  in 
error  and  David  Petree  (Tr.  19,  20,  42  and  71). 

Defendant  in  error  was  never  compelled  to  pay 
any  portion  of  the  Allberg  note  and  never  did  pay 
any  portion  thereof.  Allberg  cancelled  the  obliga- 
tion without  payment  before  the  commencement  of 
this  action  and  surrendered  and  returned  the  note 
to  the  defendant  in  error  (Tr.  42  and  71). 

The  cause  was  submitted  to  the  jury  by  the 
Trial  Judge  and  a  verdict  was  rendered  for  the 
defendant  in  the  sum  of  $1,500.00  principal,  with 
interest  on  $2,000.00  at  the  rate  of  one  per  cent  per 
month  from  the  5th  day  of  February,  1918,  to  the 
25th  day  of  June,  1918,  together  with  interest  at  a 
rate  of  one  per  cent  per  month  on  $1,500.00  from 
the  25th  day  of  June,  1918,  to  the  date  of  judgment, 
and  for  the  sum  of  $250.00  attorney's  fees  (Tr.  156), 
and  judgment  was  entered  on  the  verdict  for  the 

amount  of  the  verdict  and  costs. 


SPECIFICATIONS  OF  ERROR. 

The  court  erred  in  refusing  to  give  to  the  jury 
the  following  instructions  requested  by  the  plain- 
tiffs: 

I. 

To  direct  the  jury  engaged  in  the  trial  of  the 
above  entitled  cause  to  bring  in  a  verdict  in  favor 
of  the  plaintiffs  upon  plaintiffs'  second  cause  of 
action,  set  forth  in  their  complaint,  said  motion 
being  made  after  all  the  evidence  had  been  intro- 
duced in  said  cause. 

II. 

"You  are  instructed  that  the  defendant  ad- 
mits in  his  pleadings  the  making,  execution  and 
delivery  of  the  promissory  note  described  in 
plaintiffs'  second  cause  of  action,  and  unless 
you  are  satisfied  that  the  defendant  has  proved 
by  a  preponderance  of  evidence  that  David  H. 
Cascaden,  together  with  Dave  Petree,  is  in- 
debted to  defendant  on  the  promissory  note  de- 
scribed in  defendant's  answer,  your  verdict 
must  be  for  the  j)laintiffs  on  their  second  cause 
of  action  set  forth  in  their  complaint." 

III. 

*'You  are  instructed  that  in  the  first  in- 
stance the  plaintiffs  were  obliged  to  prove  the 
allegations  of  their  comjjlaint  by  preponderance 
of  evidence,  and  when  that  was  done,  then  the 
burden  shifted  to  the  defendant  to  disprove 
plaintiffs'   case    and   to   prove   the    affirmative 


matter  set  forth  in  his  answer  by  a  preponder- 
ance of  evidence,  and  that  so  far  as  the  counter- 
claim set  forth  in  defendant's  answer  is  con- 
cerned, he  becomes  the  ])laintiff  and  the  burden 
of  proof  shifts  to  him  and  he  must  prove  the 
allegation  of  said  answer  as  regards  the  counter- 
claim by  a  preponderance  of  evidence." 

IV. 

"You  are  instructed  that  the  plaintiffs  in 
this  action  claim  that  the  note  for  $2,000.00 
given  by  David  Petree  and  David  H.  Cascaden 
to  George  Weber  was  to  protect  the  defendant 
from  loss  if  he  was  compelled  to  pay  to  one 
Allberg  the  sum  of  $8,000.00  alleged'  to  have 
been  due  to  said  Allberg,  and  if  you  are  satis- 
tied  from  the  evidence  that  that  was  the  pur- 
pose for  which  said  note  was  given,  then  you 
are  instructed  that  if  said  Weber  did  not  pay 
said  Allberg  the  sum  of  $3,000.00,  then  said 
note  was  without  consideration  and  neither  of 
the  makers  thereof  would  be  liable  to  said 
Weber  for  any  part  thei-eof.  And  if  you  are 
satisfied  that  said  note  was  given  for  the  pur- 
pose set  forth,  then  the  burden  is  on  the  de- 
fendant to  show  that  said  payment  was  made  to 
said  Allberg  or  someone  for  his  use  and  benefit, 
prior  to  the  time  of  the  filing  of  defendant's 
amended  answer  in  this  cause." 

V. 

"You  are  instructed  that  there  must  be  a 
good  and  valuable  consideration  for  every  con- 
tract or  said  contract  cannot  be  enforced,  and 
you  are  further  instructed  that  if  the  consider- 
ation for  the  contract  is  the  performance  by  the 
person  for  whose  benefit  said  contract  is  made 
of  some  act  in  the  futur(s  and  he  fails  to  per- 
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form  said  act  or  acts,  then  the  consideration  for 
said  contract  is  said  to  have  failed,  and  said 
contract  cannot  be  enforced." 

The  court  erred  in  giving  to  the  jury  the  fol- 
lowing instructions : 

VI. 

"You  are  instructed  that  the  defendant 
George  Weber,  as  a  counterclaim,  claims  that 
plaintiff  David  H.  Cascaden  is  indebted  to  him 
in  the  sum  of  $2,000.00,  together  with  interest 
thereon,  on  a  promissory  note  signed  by  David 
H.  Cascaden,  plaintiff  in  this  case,  and  David 
Petree,  dated  February  5,  1918,  less  the  sum 
of  $500.00,  with  interest,  on  a  promissory  note 
given  to  David  H.  Cascaden  by  defendant 
(leorge  Weber  on  the  25th  day  of  June,  1918, 
which  last  mentioned  note  for  $500.00  is  set  up 
as  the  second  cause  of  action  in  plaintiffs'  com- 
plaint. And  you  are  instructed  that  there  being 
no  competent  evidence  introduced  by  the  plain- 
tiff in  opposition  to  said  claim,  the  court  now 
instructs  you  that  you  should  find  for  the  de- 
fendant George  Weber  with  reference  to  said 
counterclaim;  that  is  to  say,  for  the  sum  of 
$1,500.00  principal,  with  interest  on  the  sum 
of  $2,000.00  at  the  rate  of  one  per  cent  per 
month  from  the  5th  day  of  February,  1918,  to 
the  25th  day  of  June,  1918,  together  with  in- 
terest at  the  rate  of  one  per  cent  per  month 
on  the  sum  of  $1,500.00  from  the  25th  day  of 
June,  1918,  to  this  date;  and  also  for  such 
further  sum  as  you  deem  reasonable  for  at- 
torney's fees." 

VII. 

"You  are  instructed  that  by  reason  of  the 


foregoing-  instniction  there  is  left  for  your 
consideration  to  be  determined  by  you  whether 
or  not  the  plaintiff  could  j)revail  as  to  the  first 
cause  of  action  set  forth  in  the  complaint,  in 
which  the  plaintiff  alleges  that  the  defendant 
George  Weber  is  indebted  to  plaintiff'  in  the 
sum  of  $3,000.00  and  interest  on  a  certain 
promissory  note  dated  the  31st  day  of  October, 
1917,  which  is  set  forth  in  paragraph  4  of 
plaintiff's  complaint,  and  which  it  is  alleged 
that  the  plaintiff  David  H.  Cascaden  paid  on 
the  25th  day  of  June,  1918,  in  full,  together 
with  $30.00  interest  thereon,  and  which  it  is 
alleged  that  the  defendant  Weber  has  not  re- 
paid to  the  plaintiff",  and  that  the  whole  of 
said  sum  of  $3,030.00  with  interest  at  the  rate 
of  one  per  cent  per  month  from  the  25th  day 
of  June,  1918,  is  now  due  and  unpaid;  and  also 
for  the  sum  of  $600.00  attorney's  fee  in  in- 
stituting and  conducting  this  litigation  with 
reference  to  this  first  cause  of  action;  and  also 
for  the  sum  of  $150.00  for  instituting  and  main- 
taining the  litigation  with  reference  to  plain- 
tiff's second  cause  of  action  on  the  note  for 
$500.00,  with  interest,  the  principal  of  which 
said  note  and  interest  is  admitted  by  the  de- 
fendant to  be  due  to  the  plaintiff." 

VIII. 

"You  are  further  instructed  that  if  one  of 
the  sig-ners  of  a  note  is  com]3elled  to  pay  the 
whole  note,  any  or  all  the  other  signers  of  the 
note  are  liable  for  the  repayment  to  the  party 
who  paid  the  note  of  the  amount  that  was  paid 
on  the  note  over  and  above  what  was  for  the 
personal  use  or  benefit  of  the  person  who  paid 
the  note;  and  if  you  are  satisfied  by  a  fair 
preponderance  of  evidence  that  no  part  of  the 
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money  represented  by  the  $3,000.00  note  given 
to  the  Farmers'  Bank  of  Fairbanks  was  for  the 
use  and  benefit  of  David  H.  Cascaden,  then, 
you  are  instructed  that  the  defendant  would  be 
liable  to  David  H.  Cascaden  and  to  his  guardian 
for  the  entire  amount  that  said  David  H.  Cas- 
caden was  compelled  to  pay  to  the  Farmers' 
Bank  of  Fairbanks,  unless  you  find  that  said 
indebtedness  of  Weber  and  Petree  was  trans- 
ferred to  the  Fairbanks  Beverage  Company  by 
and  with  the  consent  of  said  David  H.  Cas- 
caden." 

IX. 

"You  are  instructed  that  if  David  H.  Cas- 
caden paid  the  note  set  forth  in  plaintiff's  first 
cause  of  action  to  the  Farmers'  Bank  of  Fair- 
banks and  took  a  note  for  $3,033.00  and  a  mort- 
gage from  the  Fairbanks  Beverage  Company, 
this  act  on  the  part  of  Cascaden  constituted  a 
payment  of  the  promissory  note  set  forth  in 
plaintiff's  first  cause  of  action;  and  the  ques- 
tion as  to  whether  or  not  the  mortgage  so  taken 
was  a  first  or  second  mortgage  is  immaterial, 
and  also  as  to  whether  or  not  said  note  of 
$3,033.00  was  or  was  not  paid  by  the  Fairbanks 
Beverage  Company  is  immaterial,  because  the 
debt  was  changed  by  the  aforesaid  transaction 
from  David  Petree  and  defendant  to  the  Fair- 
banks Beverage  Company  by  express  agree- 
ment with  plaintiff  Cascaden ;  and  in  that  event 
the  defendant  Weber  was  released  entirely  from 
any  obligations  on  account  of  said  note  set  forth 
in  plaintiff's  first  cause  of  action,  and  the  said 
Cascaden  can  look  only  to  the  Fairbanks  Bever- 
age Company  for  payment  of  the  said  note  for 
$3,033.00,  and  the  defendant  Weber  would  not 
be  responsible  for  the  payment  of  the  same,  or 
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nnv  part  thore(if,  and  your  verdict  should  be 
for  the  defendant  on  plaintiff's  first  cause  of 
action." 

X. 

"You  are  instructed  that  there  is  no 
evidence  in  this  case  whatevei'  that  would  tend 
to  i)rove  that  the  note  for  $;3,033.00,  executed 
by  the  Fairbanks  Beverage  Company  in  favor 
of  plaintiff  David  H.  Cascaden,  was  given  as 
additional  security  for  the  payment  of  said 
promissory  note  marked  Plaintiff's  Exhibit 
*A';  and  there  is  nothing  contained  in  the  com- 
plaint of  plaintiffs  by  which  competent  evidence 
could  be  introduced  to  show  that  said  note  for 
$3,033.00,  executed  by  the  Fairbanks  Beverage 
Company  to  the  plaintiff  David  H.  Cascaden, 
was  given  as  additional  security  for  the  pay- 
ment of  said  note  of  $3,000.00,  marked  Plain- 
tiff's Exhibit  'A';  and  the  jury  are  therefore 
instructed  that  they  would  not  be  warranted  in 
considering  said  note  of  $3,033.00  as  additional 
security  for  the  payment  of  said  promissory 
note  marked  Plaintiff's  Exhibit  *A'." 

ARGUMENT. 

In  this  brief  the  parties  hereto  will  be  designated 
as  the  plaintiff  and  defendant  as  they  were  in  the 
Trial  Court,  that  is,  plaintiff  in  error  we  will  desig- 
nate as  plaintiff,  and  defendant  in  error  as  defend- 
ant. 

The  first  Specification  of  Error  is  based  on  the 
refusal  of  the  court  to  grant  plaintiff's  motion  to 
dismiss  the  affirmative  defense  and  counterclaim  of 
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the  defendant's  amended  answer,  and  for  a  directed 
verdict  thereon.  We  insist  that  the  motion  should 
have  been  granted  on  the  ground  and  for  the  rea- 
son that  it  conclusively  appears  from  all  evidence 
in  the  record  that  there  was  no  consideration  what- 
ever for  the  execution  of  the  note,  so  far  as  David 
H.  Cascaden  is  concerned;  that  all  the  evidence 
shows  that  at  the  time  of  the  execution  of  the  note 
Cascaden  was  not  indebted  to  the  defendant  in  any 
sum  whatever,  and  that  the  signing  of  the  note  by 
Cascaden  was  not  made  a  condition  of  the  accept- 
ance of  the  note  by  the  defendant;  that  defendant 
did  not  request  Cascaden  to  sign  the  note,  and  did 
not  know  that  the  note  was  signed  by  Cascaden 
until  after  it  had  been  delivered  to  the  defendant. 
It  further  appears  that  there  was  no  obligation 
whatsoever  on  the  part  of  Cascaden  to  sign  the  note, 
and  that  he  was  a  voluntary  maker  of  said  note 
without  consideration  and  without  solicitation  on 
the  part  of  the  defendant  or  any  one  else  (Tr.  38, 
39  and  48). 

We  will  consider  and  discuss  the  second,  third 
and  fourth  Specifications  of  Error  together.  They 
set  out  plaintiffs'  first,  second  and  sixth  requested 
Instructions  (Tr.  151  and  152).  Such  requests  to 
charge  the  jury  are   predicated  on   plaintiffs'   de- 
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fense  to  tlie  note  pleaded  in  the  counterclaim  of 
defendant's  answer,  and  are  based  on  plaintiffs' 
contention  that  there  was  an  issue  of  fact  raised  by 
the  pleadings  and  proof  which  should  have  been 
submitted  to  the  jury.  We  contend  the  instructions 
tendered  state  the  law  correctly,  and  were  not  sub- 
stantially covered  or  included  in  the  instructions 
given  the  jury  by  the  court.  While  it  is  true  that 
a  promissory  note  is  pnma  facie  evidence  of  in- 
debtedness and  of  consideration,  yet  when  want  or 
lack  of  consideration  is  pleaded  and  proof  is  offered 
and  received  to  sustain  such  pleading,  then  it  de- 
volves upon  the  parties  alleging  the  indebtedness 
evidenced  by  such  note  to  satisfy  the  jury  by  a 
preponderance  of  evidence  that  such  note  was  given 
for  a  valid  consideration. 
8  C.  /.,  996. 

"The  rule  is  well  settled  in  this  common- 
wealth that  in  an  action  on  a  promissory  note 
the  burden  of  proof  is  upon  the  plaintiff  to 
establish  the  fact  that  it  is  given  for  a  valuable 
consideration.  While  the  production  of  the 
note,  with  the  admission  or  proof  of  the  sig- 
nature, makes  a  prima  facie  case,  yet  if  the 
defendant  puts  in  evidence  of  a  want  of  con- 
sideration, the  burden  of  proof  does  not  shift, 
but  remains  upon  the  plaintiff,  who  must  satisfy 
the  jury  by  a  fair  preponderance  of  the  evidence 
that  the  note  was  for  a  valid  consideration." 

Huntington  vs.  Shide,  62  N.  E.,  380. 
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Tinker  vs.   Midland   Valley  Mercantile   Co., 
231  U.  S.,  681 ; 

34  Suprenie  Court  Reporter,  252; 

Render  vs.  Arkansas  Valley  Trust  Co.,  196 
Federal  1. 

"Where  in  an  action  on  a  note  defendant 
denied  that  there  was  a  consideration  for  the 
note,  the  burden  of  proof  was  on  plaintiffs. ' ' 

Seager  vs.  Drayton,  105  N.  E.,  461. 

"Where  in  an  action  on  negotiable  notes 
between  the  original  parties,  the  defendant  in- 
troduces evidence  of  want  of  consideration,  the 
burden  of  proving  consideration  rests  on  the 
plaintiff. ' ' 

Cawthorne  vs.  Clark,  138  N.  W.,  1075. 

Bogie  vs.  Nolan,  96  Mo.,  85;  9  S.  W.  14. 

Search  vs.  Miller,  1  N.  W.,  975. 

"By  the  Negotiable  Instruments  Law  the 
burden  of  showing  want  of  consideration  rests 
upon  the  defendant  sued  on  a  note,  and  if  he 
offers  any  evidence  on  the  head,  the  plaintiff 
must  show  consideration  by  a  fair  preponder- 
ance of  the  evidence." 

Bank  of  Gresham  vs.  WalcJi,  16  Ore.,  272 ;  147 
Pac,  534. 

Hudson  vs.  Moon,  42  Utah,  377 ;  130  Pac,  774. 

Plaintiff  in  her  amended  reply  pleads  want  and 
lack  of  consideration  for  the  execution  and  delivery 
of  the  promissory  note  for  $2,000.00  pleaded  in  the 
counterclaim  of  the   defendant's  answer,   and  she 
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alleges  that  said  note  was  given  to  indemnify  de- 
fendant against  any  liability  on  a  certain  promis- 
sory note  which  defendant  and  one  David  Petree 
executed  in  favor  of  one  Frank  Allberg;  that  de- 
fendant was  never  compelled  to  and  never  did  pay 
any  part  of  such  note  (Tr.  19).  The  plaintiff  tes- 
tified (Tr.  69,  70  and  71)  : 

*'Q.  What,  if  anything,  did  you  ask  Mr. 
Weber  at  that  time  in  regard  to  any  indebted- 
ness that  he  claimed  to  be  due  from  Dave  Cas- 
caden  ? 

A.     Wliat  was  the  first  part  of  that*? 

Q.     What  question  did  you  ask  of  him? 

A.  Oh,  I  asked  Mr.  Weber  how  it  came 
that  Dave  owed  him  money,  and  he  says,  "Well, 
Dave  didn't  owe  me" — he  says,  "He  don't  owe 
me  anything."  "Well,"  I  says,  "you  are  suing 
him  for  some  money."  "Well,"  he  said,  "that 
is" — "well,"  he  says,  'Dave  don't  owe  me  any- 
thing," he  says  "That  is  something  to  do  with 
Petree,"  he  says.  "We  promised  to  pay" — I 
think  he  said  Alberg,  they  owed  him  something 
like  three  thousand  dollars  and  something,  and 
he  said,  "We  agreed  to  pay  that."  He  says, 
"The  firm  has  nothing  to  show  for  that,  but," 
he  said,  "we  don't — Dave  doesn't  owe  me  any- 
thing, but,"  he  says,  "I  have  agreed  to  pay 
that,  and"  he  says,  "it  is  Petree 's  note."  That's 
about  the  words  he  said.  I  think  I  wrote  it 
down,  Mr.  Clark,  and  gave  it  to  you  right  after. 

Q.  How  long  after  you  had  this  conversa- 
tion did  you  write  it  down? 

A.     About  five  minutes  from  the  time  he 
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left.     I  went  in  the  house  and  wrote  it  down 
so  I  wouldn't  forget  it. 

Q.  Had  you,  at  my  request,  seen  him  to 
endeavor  to  find  out  what  the  basis  of  his  claim 
was? 

A.  No,  sir.  Not  at  your  request,  Mr. 
Clark,  exactly. 

Q.  Well,  I  had  discussed  with  you  before 
that  how  it  came  about  Dave  was  on  any  note 
to  Weber? 

A.     Yes,  you  asked  me  that. 

Q.  Was  it  after  that  you  had  this  talk 
with  him? 

A.     Yes,  sir. 

Q.  And  then  you  made  a  memorandum 
of  this  conversation? 

A.  Yes,  and  I  brought  it  right  up  to  your 
office. 

Q.  I  will  ask  you  to  look  at  that  memo- 
randum, and  ask  you  if  that  is  the  memoran- 
dum, that  you  made  a  few  minutes  after  your 
talk  with  Mr.  Weber? 

A.     Yes,  sir. 

Q.     What  does  that  say? 

A.  Well,  I  have  "Three  thousand,  Weber 
and  Petree ;  three  thousand  paid  afterwards 
Dave  Cascaden;  three  thousand  still  due  Ahl- 
berg.  Two  thousand  was  to  secure  George  in 
1918,  February  6th,  when  he  left  for  outside, 
against  balance  of  three  thousand  note  due 
Ahlberg.  Firm  was  to  pay  Ahlberg  three  thou- 
sand, but  has  nothing  to  show. ' ' 

Q.     Directing  your  attention  to  this  part 
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of  the  momorandum  that  says  'two  thousand 
was  to  secure  George  in  1918,  February  6th, 
when  left  for  the  outside  against  balance  of 
three  thousand  dollar  note  due  Ahlberg.'  Did 
Ml'.  Weber  make  that  statement  to  you  a,t  that 
time  ? 

A.     He  did,  Mr.  Clark. 

Q.  And  you  were  referring  to  that  two 
thousand  dollar  note  that  he  has  set  up  in  his 
answer  in  this  case? 

A.     Yes,  sir;  that  is  the  note." 

The  defendant  testified  (Tr.  42,  44  and  45)  : 

*'Q.  How  much  did  you  pay  for  the  bot- 
tling works? 

A.  Nine  thousand  dollars.  That  was  the 
price. 

Q.  How  much  was  paid  in  cash? 

A.  Three  thousand. 

Q.  Who  paid  it? 

A.  Mr.  Petree  and  myself. 

Q.  How  much  did  you  put  up  ? 

A.  I  put  up  my  share. 

Q.  How  much  was  that  ? 

A.  Fifteen  hundred. 

Q.  You  are  sure  that  you  put  up  the  fif- 
teen hundred  at  that  time? 

A.     Yes. 

Q.  That  only  accounted  for  three  thou- 
sand. Now  where  was  the  rest  of  it,  where 
did  the  rest  of  it  come  from? 
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A.  Three  thousand  dollars  borrowed  from 
the  Farmers  Bank  and  three  thousand  we  still 
owed. 

Q.  Where  is  that  note  that  you  gave  to 
Ahlberg  for  the  remaining  three  thousand  dol- 
lars? 

A.  That  is  in  the  possession  of  Mr.  Roth, 
I  believe. 

Q.  That  has  never  been  paid,  has  it? 

A.  No. 

Q.  That  is  signed  by  you  and  Petree  ? 

A.  Yes. 

Q.  Then  that  three  thousand  dollars  that 
was  borrowed  from  the  Farmers  Bank  was  the 
second  three  thousand  that  was  paid  on  ac- 
count ? 

A.     Yes."     (Tr.  42). 

"Q.  About  how  much  was  paid  alto- 
gether ? 

A.  I  couldn't  recollect  anything  about  it, 
Mr.  Clark. 

Q.  How  did  it  figure  out  that  Petree  owed 
you  just  two  thousand  dollars'? 

A.     That  is  what  we  figured  up  that  time. 

Q.  Isn't  it  a  fact,  Mr.  Weber,  that  note 
was  given  to  you  to  protect  you  in  the  event 
that  you  had  to  pay  to  Ahlberg  the  balance  of 
that  three  thousand  dollars? 

A.     Not  as  I  recollect  it. 

Q.  Now  isn't  it  possible  that  is  what  it 
was  given  for? 

A.     I  don't  think  so. 
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Q.  Didn't  you  tell  Mrs.  Cascaden  that 
that  is  what  it  was  given  for'? 

A.     No,  not  as  I  recollect. 

Q,  Mr.  Weber,  you  remember  last  spring, 
that  is,  in  the  spring  and  early  summer  of 
1922,  there  was  some  litigation  between  your- 
self and  the  Cascaden  estate? 

A.     Yes,  sir. 

Q.  And  you  finally  settled  the  litigation, 
it  was  finally  settled?  You  remember  that, 
don't  you? 

A.     It  was  settled  by  foreclosure,  yes. 

Q.  No,  you  remember  the  suit  that  you 
brought,  Mrs.  Cascaden  settled  it  and  gave  you 
some  syrups  and  other  stuff  that  was  up  there? 

A.     That  was  William  Bittner. 

Q.  It  represented  a  part  of  your  account, 
didn't  it? 

A.     Of  some  wages  we  put  in,  yes. 

Q.  You  remember  when  that  case  was  set- 
tled, don't  you? 

A.     Yes. 

Q.  Do  you  remember  a  day  or  two  after 
that  was  settled  about  having  a  talk  with  Mrs. 
Cascaden  at  the  gate  where  she  was  living  up 
at  the  Heilig  house? 

A.     Oh,  yes,  that  is  correct. 

Q.  Do  you  remember  her  at  that  time 
asking  you  how  it  happened  that  Dave  Cas- 
caden owed  you  any  money?  Do  you  remem- 
ber her  asking  you  that? 

A.     About  this  note,  yes,  that's  correct. 
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Q.  Did  you  not  say  to  her  at  that  time 
that  'Dave  Cascaden  doesn't  owe  me  any- 
thing'? 

A.  Well,  originally  it  was  Mr.  Petree's 
note,  yes. 

Q.  Well,  didn't  you  tell  her  that  Dave 
Cascaden  didn't  owe  you  anything,  that  Petree 
is  the  man  who  owed  you  the  money? 

A.     Originally,  yes. 

Q.  And  didn't  you  tell  her  at  that  time 
that  when  you  were  getting  ready  to  go  out- 
side you  were  afraid  that  you  might  have  to 
pay  the  Ahlberg  note  and  that  that  note  was 
given,  this  note  for  two  thousand  dollars  was 
given  you  to  protect  you  against  having  to  pay 
all  of  that  three  thousand  dollar  note  ? 

A.  Not  the  same  words  to  the  same  effect, 
no,  Mr.  Clark.'     (Tr.  44  and  45). 

"When  such  a  prima  facie  case  is  estab- 
lished the  burden  of  evidence  is  then  shifted 
upon  the  party  who  does  not  have  the  affirma- 
tive of  the  issue,  the  position  of  the  burden  of 
proof  being  in  no  way  affected.  Since  affirma- 
tive action  of  the  tribunal  demands  that  the 
party  who  has  the  burden  of  proof  shall  at 
the  end  of  the  trial  stand  in  possession  of  a 
prima  facie  case  in  his  favor,  the  party  who 
has  not  the  affirmative  of  the  issue  succeeds 
for  the  time  being,  if  he  can  impair  the  prima 
facie  qualit}^  of  the  case  against  him,  and  the 
burden  of  evidence  thereupon  returns  to  the 
party  having  the  burden  of  proof;  and  this 
process  continues  until  the  stock  of  relevant 
facts  is  exhausted."     (16  Cyc.  934). 

The  pleadings  and  proof  in  this  case  show  that 
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David  Cascaden  had  been,  prior  to  the  commence- 
ment of  this  action,  adjudicated  an  insane  person 
and  during-  all  of  the  time  between  the  commence- 
ment of  the  trial  until  after  judgment  was  entered 
he  was  confined  in  a  hospital  for  the  insane;  that 
after  the  entry  of  judgment  and  prior  to  the  date 
of  the  prosecution  of  this  Writ  of  Error  he  died, 
and  his  wife,  Blanche  Cascaden,  was  appointed 
administratrix  of  his  estate  and  in  such  capacity 
was  substituted  as  plaintiff  in  error,  (Tr.  182,  183, 
184).  Under  such  circumstances,  the  testimony  of 
the  defendant,  who  was  the  only  person  called  at 
the  trial  who  could  have  been  cognizant  of  all  of 
the  facts  and  circumstances  surrounding  the  vari- 
ous transactions  bearing  on  the  present  controversy 
between  the  estate  of  the  deceased  Cascaden  and  the 
defendant,  should  be  carefully  and  critically  scruti- 
nized. It  will  be  observed  that  his  testimony  con- 
cerning the  $2,000.00  note  pleaded  in  his  counter- 
claim was  very  unsatisfactory.  He  testified  (Tr. 
44),  in  response  to  the  following  questions: 

"Q.  Isn't  it  a  fact,  Mr.  Weber,  that  note 
was  given  to  you  to  protect  you  in  the  event 
that  you  had  to  pay  to  Ahlberg  the  balance  of 
that  three  thousand  dollars'? 

A.     Not  as  I  recollect  it. 

Q.  Now  isn't  it  possible  that  is  what  it 
was  given  for? 
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A.     I  don't  think  so. 

Q.  Didn't  you  tell  Mrs.  Cascaden  that  that 
is  what  it  was  given  for"? 

A.     No,  not  as  I  recollect." 
And  again  (Tr.  45),  he  testified  as  follows: 

"Q.  Do  you  remember  her  at  that  time 
asking  you  how  it  happened  that  Dave  Cas- 
caden owed  you  any  money?  Do  you  remem- 
ber her  asking  you  that? 

A.     About  this  note,  yes,  that's  correct. 

Q.  Did  you  not  say  to  her  at  that  time 
that  'Dave  Cascaden  doesn't  owe  me  anything'? 

A.  Well,  originally  it  was  Mr.  Petree's 
note,  yes. 

Q.  Well,  didn't  you  tell  her  that  Dave 
Cascaden  didn't  owe  you  anything,  that  Petree 
is  the  man  who  owed  you  the  money? 

A.     Originally,  yes. 

Q.  And  didn't  you  tell  her  at  that  time 
that  when  you  were  getting  ready  to  go  out- 
side you  were  afraid  that  you  might  have  to 
pay  the  Ahlberg  note  and  that  that  note  was 
given,  this  note  for  two  thousand  dollars  was 
given  to  you  to  protect  you  against  having  to 
pay  all  of  that  three  thousand  dollar  note? 

A.  Not  the  same  words  to  the  same  effect, 
no,  Mr.  Clark." 

If  the  defendant  considered  the  two  thousand 
dollar  note  a  valid  claim  against  Cascaden,  why 
did  he  not  insist  on  applying  the  $500.00  which  he 
received  from  Cascaden  on  the  25th  day  of  June, 
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1918,  toward  the  payment  of  that  note,  instead  of 
giving  liis  own  note  for  the  latter  amount  to  Cas- 
caden  ? 

^i'he  defendant  testified  (Tr.  38),  regarding  that 

matter   as  follows: 

"Q.  And  how  did  you  come  to  give  him  a 
note  for  it? 

A.  AVell.  ho  wouldn't  accept  it  on  this  note 
here,  on  the  other  one  I  had  from  Mr.  Petree, 
because  he  didn't  owe  it  to  me." 

Defendant  admits  that  at  the  time  of  the  execu- 
tion of  the  two  thousand  dollai'  note  he  and  Petree 
were  indebted  to  Ahlberg  on  a  note  and  that  that 
note  was  never  paid,  but  was  surrendered  to  him 
and  was  in  the  possession  of  his  attorney  during 
the  trial  (Tr.  42  and  82). 

Was  the  two  thousand  dollar  note  pleaded  as 
a  counterclaim  given  to  indemnify  defendant  against 
liability  on  the  Ahlberg  note?  Obviously  that  ques- 
tion should  have  been  answered  by  the  jury  under 
proper  instructions,  and  we  contend  the  instructions 
requested  by  the  plaintiff  correctly  state  the  law 
and  should  have  been  given  by  the  Court. 

The  oth  Specification  of  EiTor  is  the  Court's 
refusal  to  give  the  jury  ])laintiffs'  requested  in- 
struction  No.   7    (Tr.   152   and   153).     We   submit, 
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while  the  charge  requested  states  an  abstract  propo- 
sition of  law,  yet  it  should  have  been  given  to  the 
jury  because  it  states  the  law  correctly  and  is  not 
covered  by  the  instructions  given. 

The  6th  and  7th  Specifications  of  Error  are 
based  on  plaintiff's  exceptions  to  the  8th  and  9th 
Instructions  given  by  the  Court  to  the  jury  (Tr. 
143  and  144).  All  of  the  reasons  assigned  why  the 
requested  instructions  set  forth  in  Specifications 
2,  3  and  4  should  have  been  given,  can  be  assigned 
with  equal  force  against  the  giving  of  Instructions 
8  and  9  set  out  in  Specifications  6  and  7.  The  Court, 
in  giving  Instruction  No.  8,  obviously  invaded  the 
province  of  the  jury,  for  not  only  was  there  evi- 
dence of  the  want  and  lack  of  consideration  for 
the  two  thousand  dollar  note  pleaded  as  a  counter- 
claim, but  we  contend  that  the  decided  weight  of 
the  evidence  preponderated  in  favor  of  the  plaintiff 
on  that  proposition. 

The  jury  are  the  exclusive  judges  of  all  ques- 
tions of  fact.  Section  1023  of  the  Compiled  Laws 
of  the  Territory  of  Alaska  provides: 

"In  charging  the  jury  the  Court  shall 
state  to  them  all  matters  of  law  which  it  thinks 
necessary  for  their  information  in  giving  their 
verdict,  but  it  shall  not  jjresent  the  facts  of  the 
case,  but  shall  inform  the  jury  that  they  are 
the  exclusive  judges  of  all  questions  of  fact." 
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Where  there  is  evidence  of  a  fact  in  issue, 
even  though  strongly  contradicted,  an  instruction  is 
erroneous  which  ignores  that  fact. 

Anderson  vs.  N.  P.  Lumber  Co.,  28  Pac.  5; 

Flore  vs.  Ladd,  36  Pac.  572 ; 

Crossley  vs.  Reynolds,  196  Federal  640; 

J)o)ne  City  Bank   vs.   Barnett,  184   Federal 
607;38Cyc.  1626  to  1633; 

King  vs.  King,  83  Wash.  615; 

Broivn  vs.  Pullen,  259  Federal  858;  14  R.  C. 
L.  728; 

Wildey  vs.  Crane,  36  N.  W.  734. 

The  13th  Instruction  given  the  jury   (Tr.  146 

and  147),  recited  in  the  8th  Specification  of  Error, 

is  faulty  because  it  contains  the  following  language : 

"Unless  you  find  that  said  indebtedness 
of  Weber  and  Petree  was  transferred  to  the 
Fairbanks  Beverage  Company  by  and  with  the 
consent  of  said  David  H.   Cascaden" 

because  there  is  no  evidence  that  Cascaden  ever 
consented  to  the  transfer  of  the  indebtedness  to 
him  of  the  defendant  and  Petree  to  the  Fairbanks 
Beverage  Company.  In  fact,  the  evidence  contra- 
dicts any  such  inference,  because  the  Farmers'  Bank 
note  was  delivered  to  Cascaden  when  he  paid  the 
same,  and  he  did  not  surrender  that  note  to  the 
defendant  or  Petree  when  the  Beverage  Company 
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note  was   given   to  him,   nor  did   he   ever   deliver 
that  note  to  either  Petree  or  the  defendant  (Tr.  50). 

The  note  referred  to  was  found  by  Mrs.  Cas- 
caden  in  the  safety  deposit  box  of  her  deceased 
husband  after  she  was  appointed  guardian  of  his 
person  (Tr.  79  and  80). 

The  9th  and  10th  Specifications  of  Error  are 
based  on  the  giving  of  Instructions  15  and  16  (Tr. 
147  and  148).  Instruction  No.  15  is  an  incorrect 
and  a  highly  prejudicial  statement  of  both  law  and 
fact.  It  is  in  direct  conflict  with  Instructions  9 
and  10,  for  in  both  of  those  instructions  the  Court 
assumes  that  the  question  as  to  whether  or  not 
the  $3,033.00  note  described  in  the  further  second 
and  affirmative  defense  of  defendant's  answer  (Tr. 
12)  was  accepted  by  Cascaden  as  absolute  payment 
of  the  note  set  out  in  the  first  cause  of  action  of 
plaintiff's  complaint  was  one  for  the  jury,  and  such 
instructions  direct  the  jury  to  determine  that  ques- 
tion according  to  the  weight  of  the  evidence. 

Instruction  No.  15  is  also  in  conflict  with  In- 
struction No.  14,  because  in  Instruction  No.  14  the 
Court  instructed  the  jury  that  the  defendant  ad- 
mitted that  Cascaden  paid  to  the  bank  the  principal 
and  interest  of  the  note  on  which  plaintiff's  first 
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cause  of  action  is  based,  but  in  Instruction  No,  15 
the  Court  instructed  the  jury  to  find  whether  such 
pa\Tnent  had  been  made  by  Cascaden.  Instruction 
No.  14  states  the  facts  correctly,  since  it  is  admitted 
in  the  answer  (Tr.  11),  that  Cascaden  paid  that 
note  and  interest  to  the  bank.  Instruction  No.  15 
does  not  correctly  state  the  law  since  the  Court 
assmnes  that  the  giving  of  a  promissory  note  is 
absolute  payment  of  an  obligation,  regardless  of 
whether  there  is  an  agreement  between  the  parties 
that  the  receiver  of  such  note  accepts  the  same  as  ab- 
solute payment  of  the  original  obligation,  because  the 
Court  says  that  the  taking  of  the  note  and  mort- 
gage for  $3,033.00  from  the  Fairbanks  Beverage 
Company  constituted  a  payment  of  the  promissory 
note  set  forth  in  plaintiff's  first  cause  of  action. 

The  giving  of  a  note  does  not  constitute  pay- 
ment of  indebtedness  unless  there  is  a  specific  agree- 
ment to  that  effect.  In  the  absence  of  such  an 
agreement  the  note  will  be  construed  only  as  con- 
ditional pa>anent.  Instruction  No.  15  is  prejudici- 
ally faulty  for  another  reason,  because  in  it  the 
Court  instructed  the  jury  that  the  question  as  to 
whether  the  Beverage  Company  note  was  paid  is 
immaterial.  We  contend  that  that  was  a  very  ma- 
terial question,  because  there  is  no  evidence  that  the 
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Beverage  Company  note  was  taken  by  Cascaden 
as  absolute  payment  of  the  note  set  forth  in  plain- 
tiff's first  cause  of  action,  which  note  was  signed  by 
Cascaden  as  surety  and  thereafter  by  him  paid.  In 
the  absence  of  such  an  agreement  it  devolves  upon 
the  defendant  to  show  that  the  Beverage  Company 
note  given  to  Cascaden  was  actually  paid.  The 
record  in  this  case  shows  that  the  Beverage  Com- 
pany note  was  not  paid  (Tr.  123,  124,  125  and  126) 
shows  the  Marshal's  Return  on  Special  Execution. 
The  plaintiff  in  this  action  brought  an  action  against 
the  Beverage  Company  to  foreclose  two  certain 
mortgages  (Tr.  87  to  127  inclusive).  The  two  mort- 
gages given  to  secure  three  notes  were  foreclosed 
and  the  Marshal's  Return  shows  that  only  sufficient 
funds  were  realized  from  the  sale  of  all  the  prop- 
erty mortgaged  to  pay  the  first  two  notes;  no  sum 
whatever  was  paid  on  the  second  mortgage,  and 
the  second  mortgage  was  given  to  secure  the  note 
which  the  defendant  contends  the  plaintiff  accepted 
as  pajonent  of  the  note  described  in  his  first  cause 
of  action.  The  defendant  (Tr.  54  and  55)  virtually 
admits  that  the  Beverage  Company  note  given  to 
the  plaintiif,  which  note  is  in  controversy  herein, 
was  never  paid.  The  fact  that  the  Beverage  Com- 
pany note  was  secured  by  a  mortgage  is  imma- 
terial. 
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"It  is  insisted  that,  although  the  acceptance 
of  the  note  merely  might  not  be  payment,  yet, 
treating  the  note  as  payment,  as  was  done  here, 
by  crediting  it  as  payment  on  ap])ellee's  books, 
and  in  statements  of  account  rendered,  shows 
thcit  the  note  was  taken  in  payment.  We  do 
not  consider  this  any  stronger  evidence,  in  that 
regard,  than  wei-e  the  receipts  in  full  which 
were  given  in  the  cases  cited  from  Johnson. 
In  regard  to  the  receipt  in  Johnson  vs.  Weed, 
the  court  remarked:  'It  might  still  have  been 
understood,  consistently  with  the  words  of  it 
[receipt],  that  the  note  was  received  in  full, 
inider  the  usual  condition  of  its  being  a  good 
note.'  And  so  in  Brir/ham  vs.  LaJhi,  180  Mass. 
485,  a  case  wdiere  such  a  note  of  a  third  ])erson 
had  been  taken  on  an  open  account,  and  the 
debtor  credited  therewith,  it  was  held  that  the 
trial  court  pro])erly  refused  to  rule  that  ]dac- 
ing  the  note  to  the  credit  of  the  defendant 
TU~>on  the  ]daintiff's  iournnl  and  ledger,  and 
making  no  other  api^ropriation  of  the  money, 
was  in  law  a  payment.  We  think  the  rulins: 
of  the  court  here  comi^lained  of  is  entirely  well 
sustained  by  authoritv."  CheJtenliaw  Stone  d- 
Gravel  Co.  vs.  Gates  Iron  Co.,  16  N.  E.  923,  at 
924. 

In  O'Bryan  vs.  Jones,  38  Mo.  Appeals,  90,  the 

Court  approved  the  following  instruction  given  by 

the  Trial  Court: 

"The  Court  declares  the  law  to  be  that  the 
delivery  of  the  note  of  J.  W.  Carlyle  by  de- 
fendants to  plaintiff  and  the  acceptance  by  plain- 
tiff of  said  note  is  to  be  treated  prima  facie  as 
a  conditional  payment  only;  that  it  is  a  pay- 
ment only  if  i)aid  by  maturity  by  the  maker 
thereof,   and   before   the    Court   can  find   that 
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the  delivery  and  acceptance  of  said  note  was 
a  payment  absolute  from  defendants  to  plain- 
tiffs it  must  believe  from  the  evidence  that  said 
delivery  and  acceptance  was  under  an  express 
agreement  that  the  plaintiff  should  take  the 
note  absolutely  as  pajrment,  and  at  his  own  risk 
of  collection;  and  in  the  absence  of  such  ex- 
press agreement  the  delivery  and  acceptance 
of  the  note  would  be  no  payment,  if  it  after- 
wards appears  to  be  of  no  value  and  the  proof 
that  there  was  sueh  an  express  agreement  rests 
upon  the  defendants/' 

"Whether  the  taking  of  a  note  for  the 
amount  of  a  pre-existing  note  is  payment  of 
the  first  note  is  rather  a  question  of  fact  than 
of  law ;  and  when  a  note  is  given  signed  by  any 
other  than  the  maker  of  the  previous  note  and 
the  i)revious  note  is  retained  by  the  Tiayee  as 
in  this  case,  it  is  very  clear  that  the  law  does 
not  raise  a  presumption  that  such  note  is  pay- 
ment, and  although  no  agreement  in  relation 
to  it  is  specifically  proved,  the  question  whether 
or  not  it  was  given  and  received  in  payment  is 
one  of  those  facts  which  the  jury  must  decide." 
Woods  vs.  Woods,  127  Mass.  141,  the  above 
quotation  being  made  from  page  149.  Mutual 
Benefit  Life  Insurance  Co.  vs.  First  National 
Bank,  169  S.  W.  1028.  National  Bank  vs.  Jose, 
10  Wash.  185. 

"Where  in  such  transaction  the  note  and 
mortgage  evidencing  the  prior  indebtedness  are 
retained  by  the  creditor  and  a  new  note  and 
mortgage  taken  for  the  amount  due  on  the 
same  indebtedness,  the  taking  of  such  nc^w 
note  and  mortgage  will  not  effectuate  payment 
of  the  prior  indebtedness  unless  there  is  an 
express  agreement  of  the  parties  that  such  note 
and  mortgage  were   received  in  i)aynient   and 
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hcyhiiu  Bankinc/  House  vs.  Woolscy,  83  N.  W. 
729.  Ryan  vs.  Security  Savings  d-  Commercial 
Bank,  271  Federal,  366. 

"The  acceptance  by  a  creditor  of  the  prom- 
issory note  of  his  debtor  for  liis  antecedent  debt 
does  not  extinguish  it  unless  the  note  is  paid. 
It  is  not  an  absolute,  but  a  conditional  pa^anent 
of  the  debt."  *  *  *  * 

"A  clear  .'^^reeinent  by  the  creditor  that 
he  will  take  the  risk  of  the  payment  of  the  note, 
and  that  the  debt  is  discharged  thereby,  or  the 
indubitable  intention  of  ])oth  the  ]:)arties  to  that 
effect,  is  requisite  to  extinguish  a  debt  by  the 
taking  of  the  debtor's  note.  An  agreement  that 
a  debt  shall  be  paid,  or  shall  be  payable,  or 
that  it  has  been  paid  by  the  note  of  the  debtor, 
is  a  contract  for  an  extension  of  the  time  of 
]}ayment  and  that  the  debt  shall  be  paid  or 
that  it  has  been  paid  by  the  note  of  the  debtor 
on  condition  that  the  note  is  ])aid,  but  not  other- 
wise." A.  Lesclien  d-  Sons  Rope  Co.  vs.  May- 
flower G.  M.  d'  R.  Co.,  173  Federal,  855,  at  857 
and  858. 

The  opinion  last  quoted  from  was  written  by 

Judge  Sanborn  of  the  8th  Circuit  and  the  writer  of 

the  opinion  cites  numerous  authorities  to  sustain  the 

doctrine  announced.     This  Court  said,  in  Stewart 

vs.  Laheree,  185  Federal,  471  at  473 : 

"The  writ  of  error  presents  the  question 
of  law  wdiether  upon  the  facts  ]3roven  under  tlie 
issues,  it  is  shown  that  the  indebtedness  of  the 
plaintiff  in  error  to  the  construction  company 
had  been  i)aid  or  satisfied.  There  is  no  evidence 
of  an  agreement  between  the  parties  that  the 
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notes  were  received  as  payment  of  the  debt. 
In  the  absence  of  such  an  agreement  the  com- 
mon law  rule  prevails  in  nearly  all  the  states 
and  is  adopted  in  the  Federal  Courts,  that  the 
original  demand  is  not  paid  or  extinguished  by 
the  note." 

It  may  be  contended  that  there  is  evidence  that 
the  Beverage  Company  note  was  accepted  as  pay- 
ment, because  the  defendant  testified  (Tr.  31),  in 
response  to  a  leading  question  by  the  Court,  that 
the  Beverage  Company  note  was  in  pajrment  of 
the  Farmers'  Bank  note,  but  that  is  a  mere  con- 
clusion of  the  witness,  because  he  says  that  the 
note  was  paid  when  the  mortgage  was  foreclosed, 
but  the  record  of  the  foreclosure  proceedings  herein- 
before quoted  shows  that  the  note  was  not  paid. 
Furthermore,  the  defendant  did  not  state  that  tiMi 
Beverage  Company  note  was  accepted  as  absolute 
payment  of  the  Farmers'  Bank  note.  He  seemed  to 
proceed  upon  the  same  theory  as  the  Court,  that 
the  mere  receipt  by  Cascaden  of  the  Beverage  Com- 
pany note  was  payment  of  the  other  note.  It  may 
be  contended  that  the  minutes  of  the  board  of  direc- 
tors of  the  Beverage  Company,  being  defendant's 
Exhibit  7  (Tr.  128,  129  and  130),  indicates  a  trans- 
fer from  defendant  to  the  Beverage  Company  of 
defendant's  obligation  to  plaintiff,  but  the  only 
reasonable   inference   deducible   from   the   minutes 
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of  that  meeting  is  that  the  Beverage  Company  note 

was  to  bo  taken  by  Caseaden  merely  as  security 

for  the  i)a\Tnent  of  the  other  note,  for  the  minutes 

state  (Tr.  129  and  130) : 

*'And  in  order  to  obtain  said  loan  and 
execute  said  security  that  the  officers  of  this 
company  be  further  authorized  and  directed 
to  make,  execute  and  deliver  to  the  said  Cas- 
eaden its  promissory  note  for  the  amount  of 
three  thousand  ($3,000.00)  dollars  and  accumu- 
lated interest  on  said  Farmers'  Bank  debt,  se- 
cured by  a  second  mortgage  upon  the  assets  of 
this  com]~>any  for  the  ])urpose  of  paying  and 
liquidating  the  note  and  mortgage  of  three 
thousand  ($3,000.00)  dollars  and  interest  due  to 
the  Farmers'  Bank  of  Fairbanks,  Alaska." 

It  cannot  be  inferred  from  the  above  quotation 
that  it  was  intended  by  Caseaden  and  the  other  offi- 
cers of  the  Beverage  Company  that  Caseaden  was 
to  receive  the  Beverage  Company  note  as  absolute 
payment  of  the  Farmers'  Bank  note.  On  the  con- 
trary, it  appears  that  the  officers  of  the  Beverage 
Company,  in  order  to  procure  the  loan  which  the 
resolution  shows  it  had  procured  from  Caseaden, 
that  that  company  was  willing  and  desired  to  give 
him  additional  security  for  the  payment  of  the 
note  which  he  had  paid  the  Farmers'  Bank.  We 
submit,  therefore,  that  there  is  no  evidence  in  the 
record  to  warrant  an  inference  that  Caseaden  ever 
agreed  or  intended  to  receive  the  Beverage  Com- 
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pany  note  as  absolute  payment  of  the  Farmers' 
Bank  note.  The  fact  that  Cascaden  retained  the 
bank  note  in  his  possession  after  the  giving  of  the 
Beverage  Company  note,  and  the  further  fact  that 
neither  Petree  nor  the  defendant,  the  principal 
makers  of  said  note,  ever  demanded  the  same  from 
Cascaden,  is  strong  evidence  that  none  of  the  parties 
intended  that  the  Beverage  Company  note  was  to 
be  taken  by  Cascaden  as  absolute  payment  of  the 
Farmers'  Bank  note.  Defendant's  Exhibit  7  (Tr. 
128,  129  and  130)  strongly  corroborates  the  conten- 
tion that  the  Beverage  Company  note  was  given 
to  and  received  by  Cascaden  as  security  for  the 
payment  of  the  Farmers'  Bank  note. 

In  Instruction  No.  16  (Tr.  148  and  149),  which 
is  set  forth  in  the  10th  Specification  of  Error,  the 
Court  instructed  the  jury  that  there  was  no  evidence 
that  the  Beverage  Company  note  was  given  as  se- 
curity for  the  Farmers'  Bank  note,  and  as  herein- 
before contended,  we  submit  that  all  of  the  evidence 
in  the  record,  including  the  retention  of  the  Farm- 
ers' Bank  note  by  the  plaintiff  after  he  had  re- 
ceived the  Beverage  Company  note,  and  the  failure 
on  the  part  of  principal  makers  of  the  bank  note  to 
demand  that  note  from  the  plaintiff  after  he  had 
received  the  Beverage  Company  note,  is  persuasive 
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ovidoneo  of  the  fact  that  the  Beverage  Company 
note  was  reeeivc^d  as  security.  The  resolution  of 
the  board  of  directors  of  the  Beverage  Company 
shows  that  both  Cascaden  and  that  company  in- 
tended that  its  note  should  be  received  by  Cascaden 
as  additional  security  for  the  pajonent  of  the  bank 
note,  because  if  it  considered  or  believed  that  Cas- 
caden was  to  receive  its  note  as  absolute  payment 
of  the  bank  note,  then  it  would  have  further  pro- 
vided in  that  resolution  for  a  surrender  by  Cas- 
caden to  that  company  of  the  bank  note  upon  the 
execution  and  delivery  of  its  note  and  mortgage 
securing  the  same  to  Cascaden. 

We  respectfully  submit  that  the  judgment  of 
the  Trial  Court  should  be  reversed  and  set  aside 
for  the  reasons  herein  assigned. 

JOHN  A.  CLARK, 
Fairbanks,  Alaska, 

LYONS  &  ORTON, 
920  Alaska  Bldg., 
Seattle,  Washington, 

Attorneys  for  Plaintiff  in  Error. 
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Errors  in  Plaintiff's  Statement. 

On  i)age  4  of  plaintiff's  brief  occurs  this  state- 
ment: "But  the  latter  note  was  given  plaintiff  in 
error  merely  as  security  for  the  payment  of  the 
$3000  note".  This  is  plaintiff's  contention  but  the 
contention  is  not  supported  by  any  evidence. 

And  ou  page  5  of  ])laintiff"s  brief  occurs  this 
statement : 


"But  that  note  was  given  the  defendant  in 
error  to  indemnify  him  against  liability  on  a 
note  of  one  Frank  Allberg  against  defendant  in 
error  and  one  David  Petree." 

The  evidence  shows  that  the  $2000  note  was  given 
for  money  owed  by  Petree  to  Weber  and  that  Cas- 
caden  was  a  comaker.  There  is  no  evidence  that 
the  note  was  not  to  be  paid  unless  or  until  Weber 
paid  the  Allberg  note. 


Points,  Argument  and  Authorities. 

(1) 

THE  FIRST  CAUSE   OF  ACTION. 

Neither  party  made  a  case  on  this  cause  of  action 
in  strict  accord  with  his  pleadings.  The  variances 
however  do  not  confuse  the  essential  question  in- 
volved. That  question  w^as  "Is  there  any  liability^ 
from  Weber  to  Cascaden  for  or  on  account  of  any- 
thing done  by  Cascaden  re  the  $3000  note'"? 

We  maintain  that  Weber  is  not  and  never  was 
liable  to  Cascaden.  There  is  evidence — written  evi- 
dence, signed  by  Cascaden  himself — evidence  abso- 
lutely undisputed  and  undisputable — w^hich  im- 
pelled a  verdict  for  defendant  in  error  on  the  first 
cause  of  action ;  and,  that  being  so,  errors  in  instruc- 
tions, if  any  such  errors  there  were,  were  harmless. 
The  evidence  we  refer  to  is  contained  in  the  Minutes 
of  the  Fairbanks  Beverage  Company  of  date  Jime 
25,  1918.     (Tr.  p.  128.) 


It  will  be  recalled  that  the  note  mentioned  in  the 
complaint  ($3000  note)  was  given  October  31,  1917, 
by  Petree  and  Weber  to  the  Farmers'  Bank  for  the 
purpose  of  obtaining  from  said  bank  the  second 
$3000  of  cash  needed  to  effectuate  the  purchase  by 
Petree  and  Weber  c^f  the  Tanana  Bottling  Works 
then  owned  b}"  one  Allberg.  (Tr.  pp.  26,  42.) 
Petree  and  Weber  became  the  Tanana  Bottling 
Works.  Cascaden  had  no  interest  therein.  The  note 
was  signed  by  Petree  and  Weber  only  and  the  due 
date  was  April  30,  1918,  and  the  note  was  secured 
by  certain  property  w^hich  later  passed  to  the  Fair- 
banks Beverage  Company. 

The  Fairbanks  Beverage  Company  was  organized 
on  April  27,  1918.  (Tr.  p.  36.)  Petree  was  presi- 
dent and  Cascaden  w^as  vice'president  (Tr.  p.  67), 
and  Weber  was  secretary  and  treasurer.  These 
three  w^ere  the  sole  directors  and  the  only  stock- 
holders of  the  Beverage  Company.     (Tr.  p.  34.) 

Wlien  the  said  note  of  Petree  and  Weber  to  the 
Farmers'  Bank  became  due  (to-wit  on  April  30, 
!1918)  they  w^re  unable  to  meet  it  and,  Cascaden 
then  signing  it,  it  was  extended  for  60  days  (or 
until  June  30,  1918.  (Tr.  p.  28.)  As  the  last  men- 
tioned date  approached  means  had  to  l)e  devised  by 
the  Beverage  Company  that  the  note  be  met,  be- 
cause it  was  secured  by  a  mortgage  on  a  portion  of 
the  Beverage  Company's  property;  and,  ^as  the 
'Beverage  Company  w^ns  also  in  need  of  working 
capital,  a  special  meeting  of  its  directors  was  held 


on  June  25,  1918.  The  minutes  of  that  meeting 
(signed  by  all  the  directors — Cascaden  included) 
speak  for  themselves.  Those  minutes  read  as  fol- 
lows  (italics  ours)  : 

"Minutes  of  Special  Meeting  of  the  Board  of 

Directors  of  the  Fairbanks  Beverage 

Company,  Inc.,  June  25,  1918. 

At  a  special  meeting  held  at  the  office  of  the 
Fairbanks  Beverage  Co.,  Inc.,  on  June  25th, 
1918,  there  being  present  all  of  the  directors  of 
said  company,  to-tvit:  David  Peiree,  David  U. 
Cascaden  and  George  Weher;  the  holding  of 
said  meeting  unanimously  agreed  to  and  notice 
thereof,  as  well  as  notice  of  the  objects  of  said 
meeting  having  been  expressly  waived,  the  fol- 
lowing proceedings  were  had,  to  wit: 

After  a  discussion  of  the  finances  of  the  com- 
pany and  it  appearing  that  a  note  for  three 
thousand  ($3,000.00)  dollars  and  interest  due  to 
the  Farmers'  Bank  of  Fairbanks,  Alaska,  se- 
cured by  a  mortgage  on  a  portion  of  the  prop- 
erty of  the  Fairhanhs  Beverage  Co.,  Inc.,  has 
been  due  since  April  30th,  1918,  and  that,  in 
addition  thereto  said  company  needs  ready 
money  to  the  extent  of  about  five  thousand 
($5,000.00)  dollars,  for  the  purpose  of  extend- 
ing and  carrying  on  its  business  and  liquidating 
its  bills  payable,  David  H.  Cascaden  expressed 
his  willingness  to  loan  this  company  said  neces- 
sary money  aggregating  about  eight  thousand 
twenty-five'  ($8,025.00)  dollars,  at  the  banking 
rate  of  12%  interest  per  annum,  for  a  reason- 
able time,  upon  condition  that  the  said  com- 
pany execute  to  said  Cascaden  its  promissory 
notes  secured  hy  mortgage  upon  the  assets  of 
said  corporation. 

Thereupon  it  was  moved  by  David  Petree, 
seconded  by  George  Weber  and  urianimously 
carried,  that  said  offer  be  accepted  and  that  this 


company,  b\'  its  l^resident  and  Treasurer,  be 
authorized  and  directed  to  make,  execute  and 
deliver  to  the  said  Cascaden  its  promissory 
note,  or  notes,  aggregating  the  sum  of  five  thou- 
sand ($5,000.00)  dollars,  bearing  interest  at 
12%  per  annum  for  such  time  as  may  be  agreed 
upon,  secured  by  a  first  mortgage  upon  all  of 
the  assets  of  said  coinpa)iy.  And  in  order  to 
obtain  said  loan  and  execute  said  security  that 
the  officers  of  this  company  l)e  further  author- 
ized and  directed  to  make,  execute  and  deliver 
to  the  said  Cascaden  its  promissory  note  for 
the  amount  of  three  thousand  ($3,000.00)  dol- 
lars and  accumulated  interest  on  said  Farmers' 
Bank  debt,  secured  by  a  second  mortgage  upon 
the  assets  of  this  company  for  the  purpose  of 
paying  and  liquidating  the  note  and  mortgage 
of  three  thousand  (\$3, 000.00)  dollars  and  in- 
terest due  to  the  Farmers'  Bank  of  Fairbanks,, 
Alaska.  And,  further,  that  action  be  forthwith 
taken  to  carry  out  the  objects  of  this  resolution. 

There  being  no  other  business  to  come  be- 
fore this  meeting  it  was  moved,  seconded  and 
carried  that  this  Directors'  meeting  be  ad- 
journed. 

David  Petree. 
(Seal)  Da\^d  H.  Cascadex, 

George  Weber.'' 

(Defendant's  Exhibit  7,  Tr.  pp.  128-9-30.) 

From  these  minutes — signed  by  Cascaden  himself 
and  absolutely  uncontradicted  and  unimpeached — 
four  things  are  apparent,  viz : 

(I)  That  the  $3000  note  was  secured  by  a  mort- 
gage "on  a  portion"  of  the  property  of  the  Beverage 
Company. 
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(II)  That  on  that  aceoimt  the  Beverage  Com- 
pany was  directly  interested  in  the  payment  and 
liquidation  of  the  $3000  note  and  (with  the  consent 
of  all  parties  except  the  bank  which  was  not  inter- 
ested in  who  i)aid  said  note,  so  long  as  same  was 
paid)  elected  to  treat  the  note  as  its  own  indebted- 
ness, at  least  to  the  extent  of  borrowing  money 
wherewith  to  pay  and  liquidate  it;  and  that  it  voted 
to  pay  and  liquidate  the  note. 

(III)  That  Cascaden  oifered  (and  the  Beverage 
Company  accepted  the  offer)  to  loan  to  the  Beverage 
Company  the  money  needed  for  the  purpose  of  pay- 
ing and  liquidating  the  said  note,  and  to  loan  that 
money  for  fUat  express  purpose — he  taking  a  note  of 
the  Beverage  Company  and  a  mortgage  on  all  the 
assets  of  the  Beverage  Company  to  secure  the  note 
which  the  Beverage  Company  agreed  to  give  him 
for  the  loan  he  agreed  to  make  to  the  Beverage 
Company. 

(IV)  That  the  officers  of  the  Beverage  Company 
are  to  execute  these  "minutes"  forthwith. 

Now  after  this  agreement  had  been  made,  but  on 
the  same  date,  to  wit:  June  25,  1918  (five  days  be- 
fore maturity),  the  said  note  of  $3000  to  the 
Farmers'  Bank  is  paid  by  Cascaden,  the  vice-presi- 
dent of  the  Beverage  Company — that  is,  Cascaden 
is  the  person  who  handed  the  money  to  the  Farmers' 
Bank. 

The  essence  of  the  transaction  is  simply  this: 
that  instead  of  handing  to  the  Beverage  Company 


the  money  wherewith  to  pay  and  liquidate  the  note 
to  the  Farmers'  Bank  (as  he  had  agreed  to  do)  and 
letting  the  company  pay  the  note  when  due  (which 
would  have  been  the  natural  and  logical  way  to 
execute  the  agreement),  he  himself  ("in  a  huff" 
(Tr.  pp.  1^9,  30))  hands  the  money  to  the  bank 
(before  the  note  is  due)  in  payment  and  liquidation 
of  the  note,  receives  back  the  note  from  the  bank, 
has  the  mortgage  securing  the  note  released  (Tr. 
p.  56;  Mack,  Tr.  p.  66-,  Exhibit  6,  Tr.  p.  128),  de- 
mands the  Beverage  Company's  note,  as  per  agree- 
ment (Tr.  p.  30),  receives  the  said  last  mentioned 
note  (and  later  reduces  it  to  judgment).  (Tr.  pp. 
87  to  120  incl.) 

There  is  no  evidence  that  he  paid  the  $3000  note 
in  his  capacity  as  accommodation  maker.  The 
evidence  is  all  to  the  contrary,  for  on  paying  it  he 
had  the  mortgage  securing  it  marked  paid  and 
released  and  he  said  to  the  Beverage  Company 
"You  w^ill  make  out  a  note  to  me  and  a  mortgage". 
(Tr.  p.  30.)  If  he  had  paid  as  accommodation 
maker  he  would  not  have  had  the  $3000  mortgage 
released;  nor,  if  he  had  paid  as  accommodation 
maker,  would  he  have  had  any  "call"  to  demand  a 
note  and  mortgage  from  the  Beverage  Company. 

Cascaden  had  no  right  of  action  against  Petree 
or  Weber. 

Cascaden 's  contract  with  the  bank,  in  signing  the 
$3000  note,  was,  of  course,  that  of  a  note  maker 
with   a   payee;  but  his   contract   with   Petree   and 


Weber,  liis  comakers,  was  not  on  the  note  at  all; 
and  whatever  inchoate  right  of  action  he  may  have 
had  against  Petree  and  Weber  by  reason  of  signing 
the  note  as  a  comaker  for  their  accommodation  that 
right  of  action  would  not  be  on  the  note  but  on  the 
contract  of  indemnity  which  the  law  implies  from 
the  relation  between  the  accommodating  party  and 
the  accommodated  party.  The  obligations  of  this 
relation  are  not  worked  out  through  the  note. 
8  C.  J.  Sec.  424  (2)  p.  270. 

Said  contract  of  indemnity  is  that  Petree  and 
Weber  will  indemnify  Cascaden  if  he  should  be 
compelled  to  pay  the  note  at  or  after  maturity;  it  is 
not  that  they  will  indemnify  him  if  he  voluntarily, 
or  at  the  instance  of  some  one  else,  pays  the  note 
before  it  is  due. 

8  C.  J.  Sec.  423,  p.  270  (1)  second  subsection; 

Shannan  v.  Langhorn,  9  L.  A.  Ann.  526; 

Stark  V.  Alford,  49  Tex.  260. 

As  accommodation  maker,  then,  (Cascaden  had  no 
right  to  pay  the  note  five  days,  or  any  length  of 
time,  before  it  was  due,  for  that  was  not  his  con- 
tract with  Petree  and  Weber. 

In  paying  the  note  before  it  was  due  Cascaden 's 
position,  so  far  as  Petree  and  Weber  is  concerned, 
was  that  of  an  entire  stranger — his  action  was 
purely  voluntary. 

If  a  stranger,  without  being  asked  so  to  do  by 
the  makers  of  a  note,  voluntarily  pays  said  note,  he 


has  no  recourse  against  the  makers;  different,  of 
course,  if  the  stranger  purchases  the  note,  but  there 
is  here  no  pretense  that  Cascaden  piuxhased  the 
note — on  the  contrary,  the  allegation  and  the  evi- 
dence is  that  the  note  was  paid  and  discharged. 

Thus  neither  Petree  nur  ^Veber  was  ever  liable  to 
Cascaden  for  or  on  account  of  the  payment  of  the 
Farmers'  Bank  note.  Such  liability  could  not  have 
arisen  until  the  note  should  have  been  due  and  it 
could  not  have  arisen  even  then  unless  Cascaden 
should  have  paid  it  in  his  capacity  as  accommoda- 
tion maker;  but  before  the  note  became  due  it  was 
paid  and  liquidated  by  the  Beverage  Comjjany  by 
and  through  Cascaden  and  the  note  was  delivered 
to  the  company's  vice-president  (Cascaden)  and 
the  mortgage  securing  the  note  was  marked  paid 
and  released  of  record. 

In  paying  the  note  and  securing  release  of  the 
mortgage  Cascaden  acted  not  as  an  accommodation 
maker  compelled  to  pay  for  his  comakers;  on  the 
contrary  he  was  paying  for  purposes  of  his  own, 
viz.  for  the  purpose  of  earning  the  Beverage  Com- 
pany's note  and  mortgage — he  earned  said  note  and 
mortgage  before  there  was  any  call  on  him  to  do  so 
under  his  agreement  with  the  Beverage  Company, 
but  only  the  Beverage  Company  could  complain  of 
that  and  it  was  satisfied — he  earned  the  Beverage 
Company's  note  and  mortgage  by  doing  as  he 
agreed  to  do,  i.  e.  by  lending  to  the  Beverage  Com- 
pany the  money  wherewith  to  pay  and  liquidate  the 
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note, — only,  instead  of  directly  handing  to  the 
Beverage  Company  the  amount  of  the  agreed  loan 
he  handed  it  to  the  bank  and  thus  did  for  the 
Beverage  Company  the  very  thing  it  was  to  do  with 
the  money  which  it  was  to  get  from  him,  as  per 
agreement  with  him,  and  the  Beverage  Company 
ratified  this  "too  previous"  action  by  executing  its 
note  and  mortgage  as  it  had  agreed  to  do,  and  Cas- 
cadeii  has  reduced  that  note  and  mortgage  to  judg- 
ment. 

Plaintiff  would  have  it  that  Cascaden  is  entitled 
to  double  credit,  to-wit,  first  as  against  Petree  and 
"Weber  for  paying  the  note,  and,  second  as  against 
the  Beverage  C^ompany  for  the  money  loaned  by  him 
to  it  w^herewith  he  paid  the  note  for  it. 

Defendant's  Citations  Are  Not  Applicable. 
On  pages  29,  30,  31  of  plaintiff's  brief,  cases  are 
quoted  from  to  the  effect  that  notes  for  which  re- 
newal or  security  notes  have  been  taken  are  not 
discharged  unless  the  renewal  notes  or  security 
notes  have  been  paid  or  the  original  note  surren- 
dered. We  do  not  question  those  eases,  but  they 
are  not  applicable  here — because  there  is  here  no 
question  of  renewal  note  or  security  note;  on  the 
contrary  the  so-called  original  note  has  been  paid 
and  liquidated;  not  reneAved,  not  secured  'hut  paid 
and  liquidated,  l)y  and  for  the  Beverage  Company 
tlirongh  Cascaden,  it\s  vice-president,  who  agreed  to 
lend  it  tMe  money  for  that  express  pnrpose  and  did 
so  loan  it. 
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When  the  Farmers'  Bank  note  was  paid  it  was 
delivered  by  the  bank  to  C'ascaden  becanse  Cas- 
eaden  was  the  man  who  handed  the  cash  to  the  bank 
and  the  bank  was  not  interested  in  who  paid  the 
note  nor  in  what  became  of  it.  Cascaden  retained 
possession  of  the  note  it  is  trne,  bnt  it  was  his 
duty  either  to  deliver  it  to  Beverage  Company  or 
to  destroy  it.  Neither  Petree  nor  Weber  could  de- 
mand the  paid  note,  because  neither  had  paid  it. 
If  any  one  has  a  right  of  action  against  Petree  or 
Weber  it  is  the  Beverage  Company — not  Cascaden. 


II. 

THE  SECOXD  CAUSE  OF  ACTION. 

This  cause  of  action  arises  on  an  unpaid  note  for 
$500  dated  June  25,  1918,  due  December  25,  1918, 
made,  executed  and  delivered  by  defendant  to  plain- 
tiff. (Tr.  p.  8.)  No  defense  is  pleaded,  but  de- 
fendant sets  up  an  overbalancing  counterclaim. 
(Tr.  p.  13.) 


III. 

THE  COUNTERCLAIM. 

The  counterclaim  pleaded  arises  on  a  note  dated 
February  5,  1918,  for  $2000,  due  July  1,  1918,  made, 
executed  and  delivered  by  plaintiff  and  David 
Petree  to  defendant. 
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The  court  instructed  tlie  jury  that  they  must  find 
for  defendant  on  this  note.  Said  instruction  is  as- 
signed as  error.  We  submit  that  said  instruction 
was  entirely  proper  under  the  evidence. 

Plaintiif  pleaded  in  reply  (1)  That  there  was  no 
consideration  for  the  note  (Tr.  p.  18,  Par.  IV)  ; 
(2)  That  the  consideration  has  failed.    (Tr.  p.  19.) 

We  do  not  controvert  the  cases  cited  b}'  plaintiff 
to  the  effect  that  when,  in  an  action  on  a  note  be- 
tween payee  and  maker,  a  want  of  or  failure  of  con- 
sideration is  pleaded  and  evidence  is  introduced 
showing  or  tending  to  show  such  want  of  considera- 
tion or  failure  of  consideration,  the  case  is  for  the 
jury;  but  it  is  elementary  that,  in  such  action  the 
well  known  presumption  as  to  the  existence  of  a 
good  consideration  prevails,  if  there  be  no  evidence 
of  a   want   or   failure   of  consideration. 

Now  in  this  case  there  is  7io  evidence  of  a  want 
or  failure  of  consideration. 

(1)  No  evidence  of  want  of  consideration. 

Weber  (defendant)  swore  that  this  note  was 
given  to  him  by  Petree  for  a  bona  fide  indebtedness 
of  Petree  to  him  and  that  Petree  induced  Cascaden 
to  join  him  as  comaker;  that  the  note  is  due  and 
has  not  been  paid.  (Tr.  pp.  35,  36,  37.)  This  evi- 
dence is  entirely  uncontradicted. 

(2)  No  evidence  of  failure  of  consideration. 

Plaintiff  also  pleaded  that  the  consideration  had 
failed,  alleging: 
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"  (1)  That  prior  to  the  5th  clay  of  February, 
1918,  David  H.  Cascaden,  George  Weber,  and 
David  Petree  had  purchased  from  one  Frank 
Allberg  certain  proi)erty  in  the  town  of  Fair- 
banks, Alaska,  and  the  purchasers  paid  on  ac- 
count of  the  purchase  price  tlie  sum  of  approxi- 
mately $6,000.00,  and  there  remained  due  to 
said  Allberg  the  sum  of  approximatelv 
$3,000.00. 

(2)  That  George  Weber,  defendant  in  said 
action,  fearing  that  he  might  be  compelled  to 
pay  the  balance  of  the  said  purchase  price  of 
said  property  to  said  Allberg  in  the  absence  of 
David  H.  Cascaden  and  David  Petree,  and  as  a 
pi'otection  in  the  event  that  he  should  be  com- 
pelled to  make  such  payment,  procured  from 
said  David  H.  Cascaden  and  David  Petree  the 
promissory  note  [17]  described  in  paragraph 
three  of  defendant's  answer,  which  said  pro- 
missory note  was  to  be  paid  by  said  David  H. 
Cascaden  and  David  Petree  to  said  Weber,  in 
the  event  that  Weber  was  com])elled  to  pay  to 
said  Allberg  the  $3,0'00.00  balance  of  the  pur- 
chase price  on  the  property  purchased  from 
said  Allberg  and  described  above,  but  not  other- 
wise. That  said  note  was  intended  to  reimburse 
said  Weber  in  the  event  he  paid  the  proportion 
of  the  balance  of  the  purchase  price  that  was 
])roperly  payable  by  said  Cascaden  and  said 
Petree. 

(4)  That  said  Weber  never  ])aid  to  said 
Allberg  the  balance  of  said  purchase  price  of 
said  ]:)roperty,  and  the  consideration  for  said 
note  failed,  and  said  note  is  without  considera- 
tion and  is  void,  and  ])laintiff  herein  David  H. 
Cascaden  is  not  now,  and  never  has  been,  liable 
for  the  ]iavment  of  anv  part  or  portion  there- 
of."    (Tr."  ]).   19.) 
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There  is  no  evidence  to  sustain  the  allegation  that 
Cascaden,  Weber,  and  Petree  purchased  any  prop- 
erty from  Frank  Allberg  or  that  Cascaden  owed 
Allberg  any  part  of  the  $3000  unpaid  purchase 
money  for  the  bottling  works — on  the  contrary  the 
undisputed  evidence  is  that  only  Weber  and  Petree 
were  Allberg 's  debtor  and  that  Cascaden  had  noth- 
ing to  do  with  the  purchase  from  Allberg.  (Tr.  p. 
27,  bottom;  p.  41,  bottom;  p.  53,  top.)  There  is  no 
evidence  "that  said  note  was  intended  to  reimburse 
said  Weber  in  the  event  he  paid  the  portion  of  the 
balance  of  the  purchase  price  that  was  properly 
payable  by  said  CViseaden  and  said  Petree". 

Plaintiff  relies  on  the  evidence  of  Mrs.  Cascaden 

that  "last  Spring"  (Spring  of  1922)  Weber  told  her 

that 

"Two  thousand  Vv'as  to  secure  George  in  1918, 
February  6th,  when  he  left  for  outside,  against 
balance  of  three  thousand  note  due  Ahlberg. 
Firm  was  to  pay  Ahlberg  three  thousand,  but 
has  nothing  to  show".     (Tr.  p.  71.) 

Weber  denies  that  he  made  any  such  statement 
(Tr.  pp.  45-46)  and,  considering  the  fact  that  Petree 
did  owe  him  $2000  (Tr.  pp.  35-6-7)  and  that  Cas- 
caden owed  him  nothing  before  he  signed  the  note 
and  owed  nothing  to  Allberg  and  that  Petree 's  le- 
gitimate share  of  the  indebtedness  to  Allberg  was 
$1500  (not  $2000)  such  a  statement  would  have  been 
absurd  in  the  extreme ;  and  it  is  exceedingly  unlikely 
that  it  was  made. 
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Bat  (jrnnliuy  that  the  statement  was  made  and 
granting  that  it  was  true,  it  affords  no  evidence 
showing-  or  tending  to  show  a  failure  of  considera- 
tion.   The  alleged  statement  is  this, 

''Two  thousand  was  to  secure  George  in  1918, 
February  Gtli  when  he  left  for  outside  against 
a  balance  of  three  thousand  note  due  Ahlberg." 
(Tr.  p.  71  ;  Plaintiff's  Brief,  p.  23.) 

Counsel  argue  as  if  the  statement  was  to  the  effect 
that  the  $2000  note  was  not  to  be  paid  unless  Weber 
''on  his  trip  to  the  outside  in  February  1918"  should 
at  that  time  be  compelled  to  pay  the  entire  sum 
called  for  by  the  Allberg  note;  but  we  submit  that 
there  is  nothing  in  the  statement  as  alleged  to  have 
been  made  which  is  at  all  susceptible  of  the  con- 
struction counsel  would  put  upon  it.  There  is  not 
one  w^ord  in  the  alleged  statement  about  the  pay- 
ment of  the  Allberg  note — on  the  contrary  the  al- 
leged statement  is  that  the  $2QQ0  note  was  to  secure 
Weber  against  the  Allberg  note.  The  considera- 
tion then  could  not  fail  until  the  liability  of  Weber 
on  the  Allberg  note  is  at  an  end.  That  liability  was 
not  at  an  end,  for  the  undisputed  evidence  is  that 
the  Allberg  note  w^is,  at  the  time  of  the  commence- 
ment of  the  action  and  at  the  time  of  the  trial,  an 
outstanding  obligation  against  Weber.  Petree  left 
the  country  owing  A¥eber  and  has  since  died.  (Tr. 
p.  64.)  Petree 's  liability  on  the  Allberg  note  was 
$1500  (one-half).  That  note  has  never  been  paid. 
(Tr.  p.  42,  10th  line  from  bottom.)  Weber  says 
(undisputed)  "But  the  note  is  up  to  me  to  be  paid 
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HOW."  (Tr.  p.  JrT,  bottom.)  It  was  iii  tiie  liaiids  of 
a  lawyer  at  Fairbanks  at  the  time  of  the  trial.  (Tr. 
p.  42,  12th  line  from  bottom.) 

Comisel  would  have  it  that  the  Allberg  note  "was 
surrendered  to  him  (Weber)  and  was  in  the  pos- 
session of  his  attorney  during  the  trial".  (Plain- 
tiff's Brief,  p.  23.)  There  is  absolutely  no  evidence 
that  the  Allberg  note  was  surrendered  to  Weber  or 
is  or  ever  was  in  his  possession.  He  says  that  the 
note  is  in  possession  of  Mr.  Roth  (Tr.  p.  42)  but  he 
does  not  say  or  intimate  that  Roth  is  holding  note 
for  him.  Roth  is  a  practicing  attorney  at  Fairbanks 
and  it  does  not  appear  that  Weber  is  his  only  client 
or  that  he  is  attorney  for  Weber  except  in  the 
matter  of  the  action  at  bar.  For  all  that  appears 
Roth  is  holding  the  note  as  attorney  for  Allberg  or 
for  some  other  client  or  obtained  it  from  some  other 
attorney.  There  is  certainly  no  evidence  that  Roth 
holds  the  note  as  attorney  for  Weber.  As  the  note 
was  never  paid  and  as  there  is  no  evidence  that 
Roth  is  not  Allberg 's  attorney  to  collect  that  very 
note  or  that  he  did  not  get  the  note  from  some  other 
attorney  or  person,  the  inference  (which  is  sought 
to  be  conveyed)  that  the  note  is  in  defendant's  pos- 
session by  virtue  of  being  in  Roth's  possession  has 
no  foundation  in  the  evidence  on  which  it  can  rest — 
and  especially  is  this  true  when  it  is  remembered 
that  Weber  testified  that  "the  note  is  up  to  me  to  be 
paid  now"  and  there  is  no  contradiction  on  tliat 
point. 
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But  irrespective  of  this:  Tlie  note  is  an  uncon- 
ditional written  promise  to  pay  at  a  time  certain. 
The  consideration  was  the  indebtedness  of  Petree  to 
Weber  and  this  was  a  good  consideration.  No  imrol 
evidence  can  graft  upon  the  tvritten  contract  any 
condition  as  to  time  of  payment  other  than  that 
which  appears  in  the  writing. 

This  is  substantive  hiw,  not  a  mere  rule  of  evi- 
dence (22  C  J.  p.  1075  and  cases  cited  in  Note  50) 
and  hence  it  is  immaterial  whethcM-  such  evidence 
was  or  was  not  objected  to, — for  the  law  does  not 
allow  such  evidence  to  have  any  probative  force. 
(Pittcairn  v.  Phillips  Hiss  Co.,  125  Fed  110-113.) 

Hence  the  lower  court  was  correct  in  directing  a 
verdict  on  the  counterclaim. 

We  respectfully  submit  that  the  judgment  should 
be  affirmed. 

Dated,  San  Francisco, 
November  26, 1923. 

R.  F.  Roth, 
Attorney  for  Defendant  in  Error. 

Robert  W.  Jexnin-gs, 
Of  Counsel. 
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of  the  Territory  of  Alaska,  Fourth  Division 


Defendant  on  page  1  of  his  brief,  says : 

**0n  page  4  of  plaintiff's  brief  occurs  this  state- 
ment: 

''  'But  the  latter  note  was  given  plaintiff  in  error 
merely  as  security  for  the  payment  of  the  $3000 
note.'  This  is  plaintiff's  contention  but  the  conten- 
tion is  not  supported  by  any  evidence." 


There  is  no  evidence  in  the  record  that  the  Fair- 
banks Beverage  Company  note  was  given  as  absolute 
payment  of  the  bank  note  which  Cascaden  paid,  and 
in  the  absence  of  such  evidence,  the  law  presumes 
that  such  note  was  given  Cascaden  as  security  for 
the  disbursement  made  by  him  in  paying  the  bank 
note  on  which  he  was  merely  surety. 

'There  is  no  doubt  that  a  negotiable  bill  or  note 
given  for  or  on  account  of  a  contemporaneous  or 
pre-existing  debt,  and  whether  or  not  it  be  in  re- 
newal of  a  previous  bill  or  note,  suspends  all  right 
of  action  on  such  debt  during  its  currency — that  is, 
until  it  is  dishonored  by  non-acceptance  or  non-pay- 
ment. If  this  were  not  so,  the  creditor  who  took 
the  additional  security,  in  the  form  of  a  bill  or  note, 
might  in  consequence  of  its  negotiable  character, 
transfer  it  to  a  bona  fide  holder  and  subject  the  deb- 
tor to  payment  of  both  the  original  and  the  new 
debt. 

''But  as  soon  as  the  bill  or  note  is  dishonored, 
the  original  debt  revives  and  the  creditor  may  pur- 
sue his  remedy  for  it,  or  sue  upon  the  bill  or  note. 
The  bill  or  note  taken  in  conditional  payment  be- 
comes by  its  dishonor  a  collateral  security,  which 
the  creditor  may  retain  and  endeavor  to  collect  with- 
out forfeiting  the  right  to  proceed  in  the  principal 
cause  of  action,  subject  to  the  obligation  of  surren- 
dering up  the  bill  or  note  at  the  trial." 

Daniel  on  Negotiable  Instruments,  (4th  Ed.), 
Vol.  2,  Sec.  1272. 


Keyser  v.  Hinkle,  106  S.  W.  98  at  101. 
Black  V.  Sipp7j,  16  Pac.  418  at  419. 
8  C.  J.,  Sec.  793,  pp.  569-572  inch 

We  wish  to  call  the  attention  of  the  court  to  an 
erroneous  citation  on  page  13  of  our  original  brief. 
The  citation  should  be  8  Corpus  Juris,  section  794, 
page  572,  instead  of  page  996. 

Defendant,  pages  1  and  2  of  his  brief,  states: 

"And  on  page  5  of  plaintiff's  brief  occurs  this 
statement : 

''  'But  that  note  was  given  the  defendant  in  error 
to  indemnify  him  against  liability  on  a  note  of  one 
Frank  Allberg  against  defendant  in  error  and  one 
David  Petree.' 

''The  evidence  shows  that  the  $2000  note  was 
given  for  money  owed  by  Petree  to  Weber  and  that 
Cascaden  was  a  co-maker.  There  is  no  evidence 
that  the  note  was  not  to  be  paid  unless  or  until 
Weber  paid  the  Allberg  note." 

Plaintiff  testified  without  objection  (Tr.  71),  in 

response  to  the  following  questions: 

"Q.  What  does  that  say? 

"A.  Well,  I  have  $3000  Weber  and  Petree;  $3000 
paid  afterwards  Dave  Cascaden;  $3000  still  due 
Allberg.  $2000  was  to  secure  George  in  1918,  Feb- 
ruary 6th,  when  he  left  for  outside,  against  balance 
of  $3000  note  to  Allberg.  Firm  was  to  pay  Allberg 
$3000  but  has  nothing  to  show. 
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''Q.  Directing  your  attention  to  this  part  of  the 
memorandum  that  says  '$2000  was  to  secure  George 
in  1918,  February  6th,  when  left  for  the  outside, 
against  balance  of  $3000  note  to  Allberg.'  Did  Mr. 
Weber  make  that  statement  to  you  at  that  time? 

''A.  He  did,  Mr.  Clark. 

^'Q.  And  you  were  referring  to  that  $2000  note 
that  he  has  set  up  in  his  answer  in  this  case? 

**A.  Yes,  sir;  that  is  the  note." 

Plaintiff  made  a  memorandum  of  the  conversa- 
tion that  she  had  with  the  defendant  in  the  spring 
of  1922,  relative  to  the  $2000  note  pleaded  as  coun- 
ter-claim (Tr.  70),  and  the  plaintiff  testified  from 
such  memorandum  without  objection. 

For  the  purpose  of  determining  whether  ol*  not 
the  court  erred  in  directing  a  verdict  in  favor  of  the 
defendant  on  the  counter-claim,  plaintiff's  testi- 
mony regarding  defendant's  admissions  and  declara- 
tions must  be  accepted  as  true.  What  did  defendant 
mean  when  he  said :  'The  $2000  note  was  given  to 
me  to  secure  me  against  balance  of  $3000  note  due 
Allberg"? 

Manifestly,  to  secure  him  against  liability  on  the 
Allberg  note,  that  is,  if  he  were  compelled  to  pay 
the  Allberg  note,  he  would  be  reimbursed  by  Petree 
and  Cascaden  to  the  extent  of  the  $2000  note  pleaded 
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by  defendant  as  a  counter-claim.  We  will  discuss 
this  matter  more  at  length  in  reply  to  the  portion 
of  defendant's  brief  which  deals  specifically  with 
plaintiff's  defense  to  defendant's  counterclaim. 

Defendant  contends  (brief,  pages  2-6),  that  de- 
fendant's exhibit  7  (Tr.  128,  129  and  130),  shows 
that  Cascaden  accepted  the  Beverage  Company  note 
as  absolute  payment  of  the  bank  note  which  Casca- 
den paid,  and  defendant  further  asserts  (brief, 
pages  5  and  6),  that  exhibit  7  makes  the  verity  of 
four  propositions,  which  he  enumerates  (brief, 
pages  5  and  6),  apparent.  But  there  is  no  evidence 
in  the  record  that  there  was  any  agreement  or  un- 
derstanding at  any  time  between  the  defendant  and 
Cascaden,  or  between  Cascaden  and  the  Beverage 
Company,  that  the  latter's  note  should  be  accepted 
by  the  former  as  absolute  payment  of  the  bank  note. 
The  fact  that  the  Beverage  Company  note  was  se- 
cured by  mortgage  is  no  evidence  that  the  same 
was  accepted  by  Cascaden  as  absolute  payment. 

8  C.  J.,  Sec.  793,  pp.  569-572. 

Reynolds  v.  Schade,  109  S.  W.  629. 

It  is  true  the  Beverage  Company  was  interested  in 
the  release  of  the  mortgage  which  secured  the  pay- 
ment of  the  bank  note.  It  was  not,  however,  finan- 
cially interested  in  the  payment  of  that  note,  be- 
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cause  it  was  not  liable  for  its  payment.  But  in 
order  to  procure  an  additional  loan  from  Cascaden, 
and  the  discharge  of  the  mortgage  securing  the 
bank  note,  it  was  willing  to  give  a  note  secured  by 
first  mortgage  for  the  loan  to  be  obtained  from 
Cascaden,  and  a  note  secured  by  second  mortgage 
for  the  amount  of  the  bank  note.  Such  attitude  by 
the  Beverage  Company  and  Cascaden  is  no  evidence 
that  there  was  any  understanding  or  agreement  be- 
tween them  that  the  latter  would  accept  the  Bev- 
erage Company  note  secured  by  second  mortgage  as 
absolute  payment  of  defendant's  liability  to  him 
on  the  bank  note.  Such  transaction  is  entirely  con- 
sistent with  an  understanding  that  Cascaden  should 
retain  the  bank  note  and  hold  the  makers,  Petree 
and  the  defendant,  liable  for  the  amount  of  the 
principal  and  interest  he  had  paid  thereon,  in  case 
he  should  not  be  able  to  collect  the  Beverage  Com- 
pany note  given  him  for  the  same  debt.  Nor  does 
the  financing  of  the  Beverage  Company  by  Casca- 
den evidence  any  intention  on  the  part  of  Cas- 
caden or  the  company  that  Cascaden  should  release 
the  defendant  and  Petree  or  either  of  them  from 
their  liability  to  him  for  the  amount  paid  by  him  to 
the  bank,  unless  the  Beverage  Company  should  pay 
its  note  which  was  secured  by  second  mortgage.  The 
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fact  that  the  amount  of  that  note  was  to  be  and 
was  secured  by  second  mortgage  indicates  a  con- 
trary intent,  particularly  in  the  light  of  the  fact 
that  Cascaden  did  not  surrender  the  bank  note  to 
the  makers,  Petree  and  defendant.  If  the  Bever- 
age Company  and  Cascaden  didn't  consider  that 
Petree's  and  the  defendant's  liability  to  Cascaden 
on  account  of  the  latter  having  paid  the  bank  note 
was  some  security  for  such  obligation,  then  why  was 
not  that  debt  to  Cascaden  included  with  the  loan 
that  Cascaden  was  to  make  the  company,  and  the 
aggregate  sum  secured  by  one  mortgage?  Nor  does 
the  resolution  provide  for  his  surrender  of  the  bank 
note  to  the  principal  makers  or  to  the  Beverage 
Company. 

Defendant  on  page  7  of  his  brief,  says  that  Cas- 
caden paid  the  bank  note  before  maturity.  The  rec- 
ord, however,  shows  that  he  did  not  pay  the  note 
until  after  maturity.  That  note,  with  the  extension 
granted  thereon,  matured  June  30,  1918,  as  stated 
on  page  3  of  defendant's  brief.  Plaintiff  alleges  in 
her  complaint  (par.  V,  Tr.  6  and  7),  that  defend- 
ant did  not  pay  the  note  when  it  matured,  and  that 
thereafter,  on  the  25th  day  of  June,  1918,  Cas- 
caden paid  the  note.  In  reply  to  such  allegation,  the 
defendant  in  the  second  paragraph  of  his  amended 
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answer  (Tr.  11),  admits  that  Cascaden  paid  the 
note  to  the  bank,  but  denies  that  he  paid  it  at  ma- 
turity or  at  any  time  prior  to  July  3,  1918.  As 
further  evidence  that  Cascaden  did  not  pay  the 
note  before  maturity,  we  call  the  court's  attention 
to  the  fact  that  the  Beverage  Company's  note  to 
Cascaden  is  dated  July  3,  1918.  (Tr.  97.)  The 
amount  of  the  latter  note  is  $3033.00,  instead  of 
$3030.00,  which  would  have  been  the  correct  amount 
to  reimburse  Cascaden  had  he  paid  the  bank  note 
and  interest  at  or  before  maturity,  since  the  inter- 
est on  the  bank  note  is  $30.00  per  month.  (Tr.  6.) 
It  is  evident  that  the  plaintiff  erred  in  her  allega- 
tion that  payment  of  the  note  was  made  on  the  25th 
of  June,  1918,  because  the  note  had  not  matured  on 
that  date,  and  she  alleges  in  the  same  paragraph 
that  it  was  not  paid  until  after  maturity.  She 
obviously  erred  in  her  recollection  as  to  the  date  of 
maturity.  It  is  apparent,  however,  from  the  record, 
that  Cascaden  paid  the  bank  note  after  the  same 
matured,  but  before  the  Beverage  Company  executed 
its  note  to  him,  for  the  defendant  testified  (Tr.  29^ 
and  30) : 

"A.  Mr.  Cascaden  came  up  to  the  bottling  works 
one  day  and  he  said :  'You  will  make  out  a  note  to 
me  and  a  mortgage,  I  paid  the  note  to  the  Farmers' 
Bank.'     Mr.  St.  George  stopped  him  on  the  street 
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and  asked  him  about  it,  and  he  got  sore  about  it  and 
he  paid  it,  and  we  transferred  a  mortgage  on  the 
botth'ng  works  to  Mr.  Cascaden  then." 

Defendant  asserts  (brief,  pages  7  and  8),  that 
plaintiff  has  mistaken  her  remedy  as  to  her  first 
cause  of  action,  that  her  remedy  as  to  that  cause  of 
action  is  an  action  on  a  contract  of  indemnity  which 
the  law  implies,  from  the  relation  between  the  ac- 
commodating party  and  the  part  accommodated,  but 
even  if  the  contention  of  defendant  in  that  respect 
be  technically  tenable,  it  can  not  be  invoked  for  the 
first  time  in  this  court,  because  no  objection  was 
raised  to  the  sufficiency  of  the  allegations  of  the 
complaint,  by  demurrer  or  otherwise,  in  the  trial 
court,  and  the  complaint  does  state  facts  sufficient 
to  constitute  a  cause  of  action  on  such  implied  con- 
tract of  indemnity. 

In  McDonough  v.  Nowlin,  118  Pac.  463,  at  page 
465,  the  court  said: 

'The  complaint  is  somewhat  ambiguous  and  un- 
certain in  this  regard,  and  had  the  defendant  raised 
the  point  by  demurrer,  no  doubt  the  complaint  would 
have  been  amended  so  as  to  remove  any  ambiguity 
or  uncertainty  in  the  pleading. 

''It  was  said  in  the  case  cited: 

''  'Under  our  system  of  pleading,  where  all  the 
facts  of  the  transaction  are  set  out,  it  can  make 


Page  10 

little  difference  in  the  generality  of  cases  whether 
it  be  said  that  an  accommodation  maker  or  endorser 
who  has  been  compelled  to  meet  the  obligation  of  his 
principal  is  entitled  to  sue  upon  the  note,  with  a  re- 
covery limited  to  the  amount  he  has  expended,  with 
legal  interest,  or  whether  it  be  said  that  his  action 
is  an  assumpsit  for  money  laid  out  on  behalf  of  his 
principal  and  that  his  recovery  is  measured  by  the 
amount  he  has  so  expended,  with  legal  interest.' 

"The  facts  of  the  transaction  are  set  out  in  the 
present  case  with  sufficient  fullness  to  support  a 
judgment  under  the  rule  laid  down  in  Yule  v. 
Bishop,  supra. 

'The  finding  of  the  court  that  plaintiffs  are  the 
owners  and  holders  of  a  promissory  note  and  are  en- 
titled to  judgment  against  defendant  therefor  was 
a  superfluous  and  unnecessary  finding.  The  other 
findings  of  fact  are  supported  by  the  evidence  and 
are  sufficient  to  support  the  judgment." 

In  the  case  at  bar  the  complaint  alleges  that  the 
defendant,  is  the  principal  on  the  note,  that  Cas- 
caden  was  a  mere  surety,  that  he  was  compelled 
to  pay  the  note  to  the  payee  after  maturity,  that 
the  defendant  had  not  reimbursed  him  for  the 
amount  or  any  portion  thereof  that  he  had  paid  on 
the  note.  We  submit  that  such  a  statement  of  facts, 
in  the  absence  of  any  objection  to  the  pleadings 
in  the  trial  court,  is  sufficient  to  entitle  plaintiff  to 
a  judgment  on  the  implied  relationship  existing  be- 
tween a  surety  and  a  principal  on  a  note. 
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Defendant  states  on  page  9  of  his  brief,  that  the 
bank  note  was  paid  before  maturity  by  the  Bever- 
age Company  by  and  through  Cascaden,  and  the  note 
was  delivered  to  the  company's  vice  president,  Cas- 
caden. But,  as  we  have  shown,  Cascaden  paid  the 
note  after  maturity  and  before  he  received  the  note 
for  the  same  sum  from  the  Beverage  Company.  Nor 
was  the  note  delivered  to  the  Beverage  Company. 
Plaintiff  testified  that  she  found  the  note  in  Mr.  Cas- 
caden's  private  safety  deposit  box,  and  not  among 
any  papers  belonging  to  the  Beverage  Company. 
(Tr.  79,  80.)  The  note  was  evidently  placed  in  such 
safety  deposit  box  before  Cascaden  was  adjudged 
insane,  which  occurred  on  the  6th  day  of  Septem- 
ber, 1921  (Tr.  4,  5),  and  this  action  was  not  com- 
menced until  May  31,  1922.     (Tr.  10.) 

Why  should  the  bank  note  have  been  delivered  to 
the  Beverage  Company  if  it  was  by  the  parties  con- 
sidered paid  by  the  giving  of  the  Beverage  Company 
note  as  contended  by  defendant?  If  such  were  the 
agreement  or  understanding  between  the  parties, 
it  should  have  been  surrendered  to  the  original 
makers,  Petree  and  defendant. 

Defendant  says  (brief  page  11)  : 

"If  anyone  has  a  right  of  action  against  Petree 
or  Weber  it  is  the  Beverage  Company — not  Casca- 
den." 
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If  such  contention  be  tenable,  then  there  must 
have  been  no  agreement  between  Cascaden,  defend- 
ant and  the  Beverage  Company  that  the  giving  of 
the  Beverage  Company  note  to  Cascaden  was  abso- 
lute payment  of  the  obligation  of  Petree  and  defend- 
ant to  Cascaden  on  account  of  the  latter  having  paid 
the  bank  note. 

In  the  absence  of  such  an  agreement  or  under- 
standing the  Beverage  Company  note  must  be  con- 
sidered only  as  conditional  payment  or  additional 
security  for  the  payment  of  Petree's  and  defend- 
ant's obligation  to  Cascaden,  as  insisted  by  plaintiff 
in  her  original  brief  (pages  27-31),  where  numer- 
ous authorities  are  cited  which  sustain  her  conten- 
tion. 

DEFENDANT'S  COUNTER-CLAIM 

On  page  12  of  his  brief,  defendant  states : 

''Weber  (defendant)  swore  that  this  note  was 
given  to  him  by  Petree  for  a  bona  fide  indebtedness 
of  Petree  to  him  and  that  Petree  induced  Cascaden 
to  join  him  as  co-maker;  that  the  note  is  due  and 
has  not  been  paid.  (Tr.  pp.  35,  36,  37.)  This  evi- 
dence is  entirely  uncontradicted." 

We  submit  that  defendant's  testimony  above  re- 
ferred to  is  contradicted  by  defendant's  own  admis- 
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sions  to  plaintiff  (Tr.  71),  and  in  support  of  such 
testimony  the  defendant  testified  as  follows  (Tr.  46, 
47): 

''Q.  If  you  had  asked  for  it?  Why  were  you 
speaking  about  needing  protection? 

*'A.  Well,  I  told  Mrs.  Cascaden  there  was  still 
three  thousand  dollars  to  be  paid,  and  the  firm  took 
that  debt  over  and  put  it  on  the  books,  but  they 
never  issued  any  security  for  it,  and  it  is  up  to  me  to 
pay  that.  The  way  we  started  to  talk  about  it  at 
that  time,  Mrs.  Cascaden  came  across  to  my  gate 
and  said,  'You  know,  Mr.  Weber,  Mr.  Cascaden 
wanted  me  to  deed  your  interest  back  to  you  after 
it  is  all  settled  and  sold' — " 

It  is  true  the  defendant  doesn't  state  what  firm 
was  to  assume  the  balance  of  the  Allberg  indebted- 
ness, but  it  is  fair  to  assume  that  the  firm  referred 
to  was  the  Beverage  Company,  which  was  not  or- 
ganized at  that  time,  but  the  parties  at  the  time 
contemplated  organizing  such  company.  Defend- 
ant testified  (Tr.  36) : 

''Q.  But  how  did  that  note  come  to  be  given? 

*'A.  I  went  outside — I  left  Fairbanks  on  the  6th 
of  February. 

''Q.  What  year? 

''A.  '18. 

"Q.  1918? 
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''A.  Yes,  sir.  I  went  to  an  institution  in  Mil- 
waukee for  brewers,  who  were  scientific  brewing 
companies.  It  was  a  short  course  on  account  of 
members  all  knowing  their  business,  and  they  said 
they  would  teach  all  the  methods  of  improving  near- 
beer,  and  how  to  change  a  brewery  plant,  adapt  it 
to  the  new  methods  we  had  to  use  in  order  to  keep 
it  going,  and  they  decided  I  go  out  and  take  that 
course,  and  incidentally  I  bought  some  stuff  and 
looked  around.  And  on  the  day  before  I  left,  why, 
they  figured  up  how  we  stood  about  our  transaction 
with  Mr.  Petree  and  myself  about  shipping  in  that 
stuff  and  buying  the  bottling  works,  and  Mr.  Petree 
gave  me  that  note." 

And  defendant  again  testified  (Tr.  48) : 

*'Q.  You  didn't  ask  Mr.  Petree  for  any  security 
for  that  note? 

"A.  No,  because  I  thought  it  would  be  settled 
when  they  reorganized." 

To  whom  does  the  defendant  refer  when  he  says 
"they  decided  I  go  out  and  take  that  course?"  Evi- 
dently to  Petree  and  Cascaden.  Those  three  were 
the  only  parties  interested  in  the  organization  of 
the  Beverage  Company,  and  such  is  the  only  reason- 
able interpretation  to  place  upon  the  evidence  in  the 
record.  The  defendant  testified  that  the  company 
was  to  assume  the  Allberg  note  for  $3000,  but  be- 
fore the  company  was  organized  each  one  of  the 
three  members  was  willing  to  obligate  himself  to  the 
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extent  of  one-third  of  the  balance  of  the  indebted- 
ness to  Allberg.  Therefore,  when  defendant  was 
coming  outside  he  wanted  a  note  from  Petree  and 
Cascaden  for  $2000  to  indemnify  him  in  case  he  was 
compelled  to  pay  the  Allberg  note  while  he  was  out- 
side. 

It  is  clear  that  in  contemplation  of  the  organiza- 
tion of  the  Beverage  Company  and  the  assumption 
of  the  balance  of  the  Allberg  indebtedness  by  that 
company,  Cascaden  and  Petree  were  willing  to  and 
did  sign  and  deliver  the  $2000  note  to  the  defendant 
to  protect  him  against  any  sum  he  might  be  called 
upon  to  pay  Allberg  when  he  came  outside,  as  de- 
fendant testified  (Tr.  43),  that  he  expected  to  meet 
Allberg  when  he  came  outside,  and  that  Allberg 
would  very  likely  endeavor  to  collect  from  him  the 
balance  due  Allberg  from  Petree  and  the  defendant. 
The  testimony  of  the  plaintiff  to  the  effect  that  the 
defendant  stated  to  her  that  the  $2000  note  was 
given  defendant  to  secure  him  against  liability  on 
the  Allberg  note  is  abundantly  corroborated  by  the 
testimony  of  the  defendant  and  the  facts  and  cir- 
cumstances surrounding  the  transactions  between 
Petree,  defendant  and  Cascaden. 

Defendant  claims  in  his  brief  (page  10),  that 
even  if  it  be  conceded  that  the  $2000  note  was 
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given  defendant  to  secure  him  against  liability  on 
the  Allberg  note,  that  the  latter  note  is  still  an  out- 
standing obligation  against  defendant,  as  he  says 
that  note  has  never  been  delivered  to  him,  although 
his  counsel  had  such  note  in  his  possession  at  the 
time  of  the  trial  of  this  action. 

We  submit  that  the  language  of  the  admission 
of  the  defendant  as  testified  to  by  plaintiff  can  have 
no  other  meaning  than  that  Petree  and  Cascaden 
should  not  be  liable  to  defendant  on  the  $2000  note 
unless  and  until  the  latter  should  pay  the  Allberg 
note.  Such  interpretation  of  the  defendant's  admis- 
sion is  borne  out  by  the  defendant's  testimony  that 
the  firm  assumed  that  indebtedness.  (Tr.  46,  47.) 
In  any  event  the  question  was  one  of  fact  for  the 
jury  to  answer,  under  all  the  facts  and  circum- 
stances disclosed  by  the  evidence. 

We  insist  that  the  evidence  shows  that  the  Allberg 
note  had  been  surrendered  to  the  defendant  prior  to 
the  trial,  and  that  it  was  in  his  possession  at  that 
time.  Defendant  testified  (Tr.  42),  that  the  All- 
berg note  had  not  been  paid  and  that  the  note  was 
then  in  the  possession  of  his  counsel,  Mr.  Roth,  and 
the  latter  stated  near  the  close  of  the  trial  (Tr.  82), 
that  the  Allberg  note  was  then  in  his  (Roth's)  pos- 
session. 
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Defendant  contends  in  his  brief  (pages  15  and 
16),  that  such  admissions  by  himself  and  his  coun- 
sel as  to  the  latter's  possession  of  the  Allberg  note 
are  not  proof  that  the  note  had  been  surrendered  to 
defendant,  because  defendant  insists  that  his  counsel 
might  be  holding  the  note  for  collection.  If  such 
were  the  fact,  it  is  safe  to  assume  that  both  defend- 
ant and  his  counsel  would  have  so  testified.  Their 
silence  on  that  proposition  warrants  the  inference 
that  Mr.  Roth  was  holding  the  note  for  defendant. 
They  were  both  in  court  at  the  time  of  the  trial. 
The  man  against  whose  estate  the  defendant  was 
endeavoring  to  recover  a  judgment  was  in  a  hos- 
pital for  the  insane,  more  than  2000  miles  from  the 
place  of  trial.  Common  honesty  should  have  prompt- 
ed the  defendant  to  acquaint  the  court  and  jury 
with  all  the  material  facts  in  his  possession.  If  he 
failed  to  do  so,  doubtful  questions  of  fact  should 
not  be  interpreted  in  his  favor.  The  Alaskan  Stat- 
ute, section  1505,  Compiled  Laws  of  the  Territory 
of  Alaska,  1913,  provides  among  other  things: 

''Sixth.  That  evidence  is  to  be  estimated  not  only 
by  its  own  intrinsic  weight,  but  also  according  to  the 
evidence  which  it  is  in  the  power  of  one  side  to  pro- 
duce and  of  the  other  to  contradict;  and  therefore 

''Seventh.  That  if  the  weaker  and  less  satisfac- 
tory evidence  is  offered,  when  it  appears  that  strong- 
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er  and  more  satisfactory  was  within  the  power  of 
the  party,  the  evidence  offered  should  be  viewed  with 
distrust." 

The  foregoing  section  of  the  statute  is  certainly 
applicable  to  the  testimony  of  the  defendant  in  the 
case  at  bar.  He  was  the  one  person  of  all  others 
who  was  in  a  position  to  recite  in  detail  the  history 
of  all  of  the  transactions  between  himself  and  Cas- 
caden.  As  the  record  discloses,  the  plaintiff  was 
under  the  disadvantage  of  being  compelled  to  rely 
on  whatever  records  of  her  husband's  she  could  find, 
and  on  the  admissions  and  declarations  made  by  the 
defendant  before  the  trial. 

Defendant's  last  contention  is  that  the  note  plead- 
ed by  him  as  a  counter-claim  is  an  unconditional 
written  promise  to  pay  at  a  certain  time,  and  that 
no  parole  evidence  can  graft  upon  a  written  contract 
any  condition  as  to  the  time  of  payment,  other  than 
that  which  appears  in  the  writing.  We  insist,  how- 
ever, that  the  oral  evidence  was  not  offered  or  re- 
ceived for  the  purpose  of  adding  to  or  varying  any 
of  the  terms  of  the  note,  but  such  evidence  was 
offered  and  received  to  explain  why  such  note  was 
given,  and  parole  evidence  is  always  admissible  for 
such  purpose. 

22  C.  J.,  Sec.  1559,  p.  1164. 
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The  evidence  in  the  record  shows  that  the  $2000 
note  was  merely  given  to  the  defendant  by  Casca- 
den  and  Petree  to  indemnify  the  defendant  against 
liability  on  the  Allberg  note.  A  bond  might  have 
been  given  for  the  same  purpose,  but  evidently  the 
giving  of  the  note  seemed  a  simpler  method  for  the 
protection  of  the  defendant. 

We  respectfully  submit  that  the  judgment  of  the 
trial  court  should  be  set  aside  and  a  new  trial 
granted. 

JOHN  A.  CLARK, 
Of  Fairbanks,  Alaska, 

and 

LYONS  &  ORTON, 

920  Alaska  Building,  Seattle,  Washington, 

Attorneys  for  Plaintiff  in  Error. 


No.  4093 

IN  THE 

United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


Blanche  Cascadex,  as  administratrix  of 
the  estate  of  David  H.  Cascaden,  de- 
ceased, substituted  plaintiff  for  David 
H.  Cascaden  and  Blanche  Cascaden, 
as  guardian  of  the  estate  of  David  H. 
Cascaden,  an  insane  person. 

Plaintiff  1)1  Error, 
vs. 

George  Weber, 

Defendant  in  Error. 


PETITION  OF  DEFENDANT  IN  ERROR  FOR  A  REHEARING 
OF  DECISION  ON  COUNTERCLAIM. 


R.  F.  Roth, 

Alaska, 

Robert  W.  Jennings, 

Mills   Building,   San   Francisco, 

Attorneys  for  Defendant  in  Error 
and  Petitioner. 


No.  40133 


United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


Blaxche  Cascadex,  as  administratrix  of 
the  estate  of  David  H.  Oascaden,  de- 
ceased, substituted  plaintiff  for  David 
H.  Cascaden  and  Blanche  Cascaden, 
as  guardian  of  the  estate  of  David  H. 
Cascaden,  an  insane  person. 

Plaintiff  in  Error, 
vs. 


George  Weber, 


Defendant  in  Error. 


PETITION  OF  DEFENDANT  IN  ERROR  FOR  A  REHEARING 
OF  DECISION  ON  COUNTERCLAIM. 


To  the  Honorable  William  B.  Gilbert,  Presiding 
Judge,  and  the  Associate  Judges  of  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit  : 

Defendant  in  error  respectfully  petitions  this 
court  for  a  rehearing  hereof  insofar  as  the  decision 
on  the  counterclaim  is  concerned,  and  begs  leave  to 
submit  the  following: 


The  making,  execution,  and  delivery  by  Cascaden 
and  Petree  of  the  two  thousand  ($2,000)  dollar 
note  to  Weber  is  admitted  in  the  pleadings  (Tr.  p. 
18),  but  it  is  affirmatively  alleged  (1)  that  there 
was  no  consideration,  (2)  that  the  consideration 
failed  (Tr.  pp.  18  and  19). 

The  burden  then  was  on  Cascaden  to  introduce 
evidence  tending  to  sustain  one  or  the  other  of  these 
defenses.  We  submit  that  there  was  no  evidence  to 
sustain  either  defense. 

No  evidence  of  no  consideration. 

The  first  mention  in  the  evidence  of  the  two  thou- 
sand ($2,000)  dollar  note  is  on  page  No.  35  of  the 
record.  This  was  on  the  direct  examination  of 
Weber.  On  that  examination  (pages  35,  36  and  37 
of  the  Tr.),  there  is  certainly  nothing  tending  to 
show  no  consideration.  Weber  is  asked  by  his 
counsel  to  ''explain  that  note",  and  he  explains  it, 
and  the  sum  total  of  the  explanation  is  found  on 
p.  37  of  the  Tr.  viz. : 

"Q.  Then,  as  I  understand,  before  you  left 
you  and  Petree  figured  up  the  business  between 
you  ?     A.     Yes. 

Q.  And  this  note  was  the  evidence  of  how 
you  and  Petree  stood  at  that  time  personally? 
A.    Yes  sir." 

Plaintiff  relies  on  the  cross-examination  of  Weber, 
but  we  submit  that  the  cross-examination  does  not 
tend  in  the  slightest  degree  to  show  that  there  was 


no  consideration.  That  cross-examination  develops 
the  fact  that  Weber  was  the  practical  brewer  and 
that  he  left  the  financial  matters,  even  his  own  in- 
terests, to  Petree  and  Cascaden,  in  whom  he  liad 
full  confidence.  He  is  the  one  who  was  sent  ''out- 
side" to  learn  the  "new  process"  (Tr.  p.  36),  and  he 
says : 

"I  didn't  keep  any  track  of  my  accounts.  I 
had  my  head  full  of  changing  the  business  from 
one  to  the  other,  and  I  had  full  confidence  in 
Mr.  Petree  and  Mr.  Cascaden,  personally  and 
financially.  That  time  I  didn't  know  how  Mr. 
Petree  stood. 

Q.  And  Mr.  Petree  had  enough  confidence, 
did  he,  in  letting  you  just  take  the  figures  out 
of  your  head,  and  saying  'You  owe  me  two  thou- 
sand dollars',  and  he  gave  you  that  note? 

A.  If  wa^s  Mr.  Petree' s,  not  mine"  (Tr.  p. 
48). 

The  cross-examination  developed  the  fact  that 
Weber  was  imused  to  business,  and  imused  to  the 
witness  stand,  but  it  also  devoloped  that  he  was 
essentially  honest  and  without  guile,  for  otherwise 
he  could  easily  have  manufactured  another  consid- 
eration, as  both  Petree  and  Cascaden  were  dead. 

We  know  that  Petree  owed  Weber  money  (Tr. 
p.  64),  and  even  if  it  be  conceded,  for  the  sake 
of  the  argument,  that  Weber  w^as  "shaken  all  to 
pieces",  that  he  was  shown  to  be  falsifying — that 
what  he  says  was  the  consideration  ivas  not  the  con- 
sideration, still  that  would  be  very  far  from  saying 
that  there  was  evidence  that  there  was  no  considera- 


tion ;  and  yet,  unless  the  maker  of  the  note  produces 
evidence  that  there  was  no  consideration,  evidence 
as  to  the  existence  of  a  particular  consideration, 
however  weak  and  unsatisfactory  it  may  be,  will  not 
avail ;  for  there  is  the  note  in  the  hands  of  the  payee 
— no  suspicion  that  he  came  by  it  dishonestly — 
there  is  the  signature,  there  is  the  promise,  there  is 
the  unrehutted  presumption  of  consideration,  which 
must  obtain  in  the  absence  of  evidence  to  the  con- 
trary. The  ''contrary"  is  ''no"  consideration,  not 
simply  "not  that"  consideration. 

The  payee  of  a  note,  (the  possession  of  which  by 
him  is  not  impugned),  might  not  be  able  to  give 
any  coherent  account  of  the  transactions  leading 
up  to  it;  the  account  which  he  does  give  of  the 
consideration  may  be  weak  and  unsatisfactory, 
wildly  extravagant,  palpably  untrue,  clearly  impos- 
sible, still  that  fact  would  be  evidence  only  of  the 
falsity  of  that  particular  account.  It  would  be  no 
evidence  of  the  non-existence  of  a  true  account 
showing  consideration. 

If  this  cause  had  been  submitted  to  the  jury  and 
they  had  found  specifically  "no  consideration",  upon 
what  evidence  could  such  a  finding  be  said  to  be 
based?  The  jury  could  only  say,  "Weber's  testi- 
mony as  to  what  was  the  consideration  was  weak 
and  unsatisfactory,  and  Cascaden  and  Petree,  the 
makers  of  the  note,  are  both  dead;  therefore,  we 
find  that  the  preponderance   of   evidence   is   that 


there  was  no  consideration".  And  this,  notwith- 
standing the  fact  that  men  do  not  usually  sign  and 
deliver  notes  for  two  thousand  ($2000)  dollars  with- 
out consideration,  notwithstanding  possession  of  the 
note  by  the  payee — a  possession  unaccompanied  by 
any  suspicious  circumstances — and  notwithstanding 
the  well  ]:nown  presumption  of  law. 

That  plaintiff  did  not  consider  the  testimony  of 
Weber  as  to  a  particular  consideration  as  being  evi- 
dence of  no  consideration,  is  shown  by  the  fact  that 
he  relies  on  Weber's  alleged  admissions  as  showing 
that  there  was  another  consideration — a  considera- 
tion which,  it  is  claimed,  has  failed. 

Cascaden  and  Petree  are  both  dead,  it  is  true, 
but  this  is  not  a  case  of  the  living  taking  advantage 
of  the  fact  that  the  lips  of  the  responsible  maker 
of  the  note  are  closed  by  death.  It  would  seem, 
rather,  that  the  representatives  of  the  dead  are 
seeking  to  "put  something  over"  on  the  living. 
The  suit  is  brought  on  notes  due  June  25,  1918, 
and  December  25,  1918,  respectively.  Cascaden  was 
not  declared  insane  mitil  August  26,  1921.  If  he 
had  thought  he  had  a  good  cause  of  action  on  either 
note,  it  is  not  to  be  presumed  that  he  would  have 
forborne  for  three  years  to  take  legal  measures  to 
collect.  He  made  no  effort  to  collect  during  his 
sanity,  but  his  guardian,  finding  the  notes  among 
his  papers,  begins  this  suit,  notwithstanding  the 
fact  that  the  resolutions  of  the  Beverage  Company, 
signed  by  Cascaden,  show  clearly  that  there  is  no 


cause  of  action  on  the  three  thousand  ($3000)  dollar 
note. 

Failure  of  consideration.     No  evidence. 

On  this  defense  the  only  evidence  is  that  Mrs. 

Cascaden  said  that  Weber  admitted  to  her: 

''Two  thousand  ($2000)  dollars  was  to  secure 
George  in  1918,  February  6th,  when  he  left  for 
outside  against  a  balance  of  three  thousand 
($3000)  dollars,  note  due  Ahlberg"  (Tr.  p.  71), 

and  that  Weber's  denial  of  having  made  that  omis- 
sion is  ''weak  and  unsatisfactory." 

Let  it  be  conceded  as  a  fact  that  Weber  made 
that  admission  in  the  very  words  used  by  Mrs. 
Cascaden.  The  Alaska  Code  provides  that  the  jury 
must  be  instructed  that  the  oral  admissions  of  a 
party  are  to  be  received  with  caution  (C.  L.  A.  1913, 
Sec.  1505,  Sub.  4),  and  surely,  an  oral  admission 
is  not  to  be  construed  to  mean  anything  beyond 
what  its  language  expresses  or  obviously  implies. 

If  this  was  the  consideration,  it  was  a  good  con- 
sideration, and  there  is  no  testimony  that  it  has 
failed.  If  it  means  (and  in  the  nature  of  things  it 
could  mean  nothing  else),  that  Weber  was  liable 
(as  between  him  and  Petree  and  Cascaden),  for 
only  one-third  of  the  three  thousand  ($3000)  dollar 
AUberg  note  and  that  the  two  thousand  ($2000) 
dollar  note  was  given  to  protect  him  against  being 
compelled  to  pay  the  whole  of  the  Allberg  note, 
then  the  consideration,  so  far  from  failing,  is  very 
much  alive,  because  that  liability  is  not  at  an  end — 


the  Allberg  note  is  still  unpaid  and  Weber  is  liable 
for   the   whole   of   it    (Defendants'   Brief,   pp.    15 

and  16). 

We  submit  then,  that  there  was  no  evidence  of  no 
consideration  and  )w  evidence  of  failure  of  con- 
sideration, and  so  nothing  for  the  jury  to  pass  on. 


COSTS. 

If  the  petition  for  rehearing  should  be  denied, 
then  defendant  in  error  asks  this  court  to  make  an 
order  apportioning  betw^een  the  parties  the  costs  of 
the  appellate  proceeding,  for  the  following  reason: 

The  gist  of  this  court's  decision  is  that  the  ruling 
of  the  lower  court  is  affirmed  as  to  the  first  cause 
of  action,  which  involves  three  thousand  thirty- 
three  ($3033)  dollars,  but  reversed  as  to  the  counter- 
claim, which  involves  one  thousand  five  hundred 
($1500)  dollars.  The  case  is  remanded  for  a  new 
trial,  on  the  counterclaim  only. 

The  printed  record  embraces  197  pages  (including 
covers),  costing  two  hundred  and  eighty-two  dollars 
and  forty  ($282.40)  cents,  and  the  charge  of  the 
clerk  of  the  lower  court  for  pre])aring  the  transcript 
was  seventy  dollars  and  fifty-five  ($70.55)  cents. 

Ap]^roximately  one-half  of  these  items  was  for 
matter  which  relates  exclusively  to  the  first  cause 
of  action. 

rt  is  submitted  that  defendant  in  error  ought  not 
to  be  taxed  with  that  portion  of  the  costs  which 
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pertains  solely  to  the  first  cause  of  action,  on  which 
he  prevailed.  Instead  of  bringing  separate  action, 
as  he  might  have  done,  on  the  counterclaim,  he 
chose,  in  the  interest  of  lessened  expense  and  an- 
noyance, to  try  it  all  in  one  suit.  For  this  he  ought 
not  to  be  penalized. 

Dated,  San  Francisco, 
January  9,  1924. 

Respectfully  submitted, 
R.  F.  Roth, 
Robert  W.  Jennings, 
Attorneys  for  Defendant  in  Error 
and  Petitioner. 

I  hereby  certify  that  in  my  opinion  the  above  and 
foregoing  petition  is  well  founded,  and  is  not  inter- 
posed for  delay. 

Dated,  San  Francisco, 
January  9,  1924. 

Robert  W.  Jennings, 
Attorney  for  Defendant  in  Error 
and  Petitioner. J- 
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